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PREFACE. 

Thb  object  of  this  Book  is  merely  to  form  a  convenient  guide  to  the 
Indian  Coiiipanies'  Act  VI.  of  1882.  The  English  cases  contained  in  it 
were  begun  to  be  collected  shortly  after  the  publication  of  that  Act,  and 
although  the  subsequent  appearance  of  the  Fourth  Edition  of  Mr. 
Buckley's  well-known  work  rendered  the  collection  of  those  cases  here 
unnecessary,  it  was  deenoed  desirable  to  retain  them  as  they  originally 
were.  Every  endeavour  has  been  made  not  tb  plagiarise  that  work,  to 
which,  however,  the  present  author^s  obligations  will  be  found  apparent 
throughout. 

The  author  has,  it  is  hoped,  noticed  every  decision  bearing  on  Com- 
panies which  is  reported  in  the  Indian  Reports. 

The  Indian  Companies'  Act  VI.  of  1882  contains  hardly  anything 
that  is  not  to  be  found  in  the  English  Companies'  Acts  of  1862  and 
1867,  and  one  or  two  sections  of  the  English  Companies  Act,  1877, 
as  will  be  seen  on  reference  to  the  Table  of  corresponding  sections 
herein. 

Table  A  of  the  present  Act  corresponds  precisely  with  Table  A  to 
the  CiUglish  Act,  1862,  and  Act  X.  of  1866  in  India;  but  in  article  57 
(p.  ti28  herein)  a  slight  addition  is  made. 

The  present  Act,  however,  contains  several  new  provisions  and 
.additions,  the  following  of  which  are  the  most  important,  viz.: — 

In  sec.  58  (p.  49),  the  insertion  of  the  words  ''fraudulently  or.'' 

To  sec.  61  (pp.  53-5i),  the  addition  of  explanations. 

To  sec.  68  (p.  62),  the  addition  of  the  explanation  there. 

In  sec.  88  (p.  78),  a  modification  of  the  comprehensiveness  of  that 
section  (which  corresponds  with  sec.  38  of  the  English  Act,  1867). 

The  additions  and  explanations  to  sec.  131  (pp.  103,  104). 

The  addition  to  sec.  141  (p.  118),  and  proviso  to  sec.  146  (p.  123). 
The  addition  to  section  174  (p.  139),  to  sec.  204  (p.  160),  to  sec.  212 
(p.  165),  to  sec.  214  (p.  167).  Two  new  sections  (218,  219),  which 
provide  for  the  reference  of  a  winding-up  to  a  District  Court  and  the 
transfer  of  a  winding-up  from  one  District  Court  to  another,  are  to  be 
found  at  pp.  172,  173.  At  p.  195,  sec.  249,  which  prohibits  a  Company 
frum  buying  its  own  shares,  is  also  new. 
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IV  PREFACE. 

It  is  much  to  be  regretted  that  no  attempt  has  been  made  in  this 
Act  tf  Prohibit  or  put  some  practical  legishitive  restraint  on  what  has 
become  in  Bomba}^  at  all  events,  a  most  mischievous  abuse  of  the 
powers  of  the  Agents  of  Companies,  who  are  generally  styled  the 
Secretaries,  Treasurers,  and  Agents. 

In  that  Presidency  it  has  become  the  constant  practice  to  insert  in 
the  Articles  of  Association  provisions  for  the  employment  of  a  firm  or 
of  individuals  as  Agents  of  the  Company,  at  a  high  and  often  an 
exorbitant  remuneration,  for  a  long  ternfi  of  years,  or  for  life,  or  even  in 
perpetuity.  The  persons  interested  under  these  provisions  contrive 
to  keep  suflBcient  shares  under  their  control  to  prevent  the  passing  of 
a  special  resolution  to  alter  these  provisions,  and  the  result  is  not 
unfrequently  that  the  Company's  interests  are  sacrificed  to  those  of  its 
employes,  of  whom  the  shareholders  are  unable  to  get  rid,  however 
great  and  well-deserved  their  dissatisfaction.  The  attempt,  in  article 
57  (p.  228),  to  prevent  one  firm  getting  the  management  of  a  Company 
too  much  into  its  own  hands,  is  not  likely  to  be  successful,  inasmuch 
as  the  articles  can  be  altered  by  special  resolution. 

The  references  to  the  corresponding  sections  in  the  English  Act, 
1862,  and  Indian  Act,  1866,  and  to  the  corresponding  articles  in  Table 
A  to  those  Acts,  are  printed  in  red  ink,  and  references  will  also  be 
found  to  the  sections  in  Act  XIX.  of  1857.  Cases  decided  by  the 
Court  of  Appeal  in  England  are  referred  to  in  the  Reports  as  Ch.  Div. 
or  Q.  B.  Div.,  as  the  case  may  be. 

No  new  rules  have  as  yet  been  published  by  any  of  the  High  Courts 
in  India ;  it  was  therefore  deemed  desirable  to  print  the  existing  rules 
of  the  Bombay  High  Court  and  the  Forms  thereto,  pointing  out  at  the 
foot  of  each  the  particulars  in  which  they  differ  from  the  general 
orders  of  November  1862  in  England,  and  the  Bengal  rules  respectively. 

The  Appendix  contains,  it  is  hoped,  all  the  sections  in  the  various 
Indian  Acts  relating  to  Corapauies. 

•L.  P.  H. 
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ADDENDA    ET    CORRIGENDA. 


Pnjre 

11     17  lines  from  bottom  of  page),  add  **  Under  this  Act,  sec.  195,  a  Company  cannot 

purchase  its  own  shares/' 
38,  Add  reff  rence  to  Cotton  v.  Pegu  Saw  Mills  Co.,  9  Suth.  W.  R.  539,  where  it  was 
held  that  the  liability  of  a  registered  shareholder,  as  member  of  a  Company, 
to  contribute  is  a  piimd  facie  liability  only,  and  it  is  open  to  him  to  show  that 
although  his  name  is  on  the  register,  yet  he  did  not  agree  to  become  a  member. 
In  that  case  the  appellants  were  not  cognizant  of  (much  less  did  they  assent 
to)  the  registration  of  their  names  as  shareholders,  and  they  bad  refused  to 
receive  any  shai'es  or  pay  up  any  chIIs  or  deposits ;  the  only  step  they  had 
taken  having  been  putting  forth  a  prospectus  and  affixing  their  names  therein 
to  a  certain  number  of  shares,  whicli  could  not  be  said  lo  be  an  agreement  to 
become  members  of  the  Company. 

In  Goosery  Cotton  Mills  Co.  v.  Steel,  2  Hyde  238,  the  Articles  of  Association 
provided  that  **  No  person  shall  be  deemed  a  shareholder  or  entitled  to  any 
benefit  as  such  unless  he  bIirII  have  executed  these  presents  or  a  co|)y 
thereof.**  The  defendant  had  applied  for  100  shares  in  the  Company  and  on 
their  being  allotted  to  him  had  paid  Rs.  1,000  deposit ;  his  name  was  placed 
upon  the  register  of  sharehoMers,  but  he  refused  to  sign  the  Articles  of 
Association,  and  it  was  held  that  he  was  not  liable  as  a  shareholder.  This  case 
hoi^^ver,  it  should  be  observed,  was  decided  under  Act  XIX.  of  1857. 
51  and  79,  add  "  See  further  as  to  action  for  deceit," — Bellairsy.  Tucker,  13  Q.  B. 

D.  562. 
9n  (margin)  insert  **  position"  instead  of  **  petition  of  representatives.'* 
yy  Ten  lines  from  bottom  of  page,  insert  "88S"  after  I.  L.  R.  5  Calc. 

10^  Twenty-five  lines  from  bottom  of  page,  add  **  see  further,  sec.  132,  po*/." 

104  Eight  lines  from  bottom, flrfrf  "In  re  Uru(;uoy  Co,,  11  Ch,  D.  372,  was  distin- 
guished  in  In  re  Olathe  Co.  27  Ch.  D.  278*' 

1-23  Twelfth  line  from  top  read  "  I.  L.  R.  7  Bom.  49i.** 

127  Dele  the  line  beginning  **  as  to  interest  on  calls,  &c.*' 

135  Add  at  foot  of  page,  **andby  article  156  of  the  second  schedule  to  the  Limi- 
tation Act,  the  period  of  ninety  days  is  fixed  for  an  appeal  under  the  Code  of 
Civil  Procedure  to  a  High  Court,  except  in  the  esses  provided  for  by  Nos.  151 
and  15'^  in  the  schedule — the  time  to  run  from  the  date  of  the  decree  or  order 
appealed  ngainst." 

166  In  fifth  line  of  red  ink  portitm,  substitute  "  184"  for  "  185." 

219  In  24th  line  from  top,  read  **  Fenn*'  for  "  Fcim." 

245  Three  lines  from  bottom,  insert :  (i)  sees.  69,  95,  supra, 

264  In  margin  to  rule  6,  read  "order"  for  **  petition." 
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ACT  No.  VI.  of  1882. 

Passed  by  the  Governor-General  op  India  in  Council. 

{Received  the    assent  of  the   Governor-General 
on  the  24th  February  1882.) 

AN  ACT  FOR  THE  INCORPORATION,  REGULATION 
AND  WINDING-UP  OF  TRADING  COMPANIES 
AND  OTHER  ASSOCIATIONS. 

Whekeas  it  is  expedient  to  amend  the  law  relatin^r  Preamble, 
to  the  incorporation,  regulation  and  winding-up  of 
Trading  Companies   and   other    Associations ;    It  is 
hereby  enacted  as  follows  : — 

PRELIMINARY. 

1.  This  Act  may  be  cited  as  "  The  Indian  Com-  Short,  title, 
panics'  Act,   1882."     It  extends  to   the   whole   of}^l'^]^^^^^' 
British  India :  it  shall  come  into  force  on  the  first  mcnt. 

day  of  May,  1882;  and  the  time  at  which  it  comes 
into  force  is  hereinafter  referred  to  as  the  commence* 
ment  of  this  Act. 

Citation  of  Act  X.  of  1866,  ^^Indian  Companies'  Act, 
1866/'  s.  1,  and  of  25  and  20  Vic,  c.  89,  the  ^^Companiea' 
Act,  1862/'  s.  1. 

'•  British  India,"  in  Act  X.  of  1866,  a.  3,  was  thus  ilcfincd— "  the  territo- 
ries which  are  or  may  become  vested  in  Her  Majesty  or  her  successors  hv 
the  Statnte  21  and  22  Vic,  c.  106,  entitled  "An  Act  for  the  better 
government  of  India." 

By  the  **  General  Clauses  Act  I.  of  1808,'*  s.  2,  "  Hritish  India  "  shall 
mean  the  territories  for  tlie  time  beinj^  vested  in  Her  Majesty  by  the 
Statute  21  and  22  Vic,  c.  lOfi,  other  than  the  Settlement  of  Prince  of 
Wales*  Island,  Singapore  antl  Malacca.  The  Straits  Settlements  cease<l 
to  be  part  of  India  by  2J>  and  30  Vic,  c  115. 

Commencement  of  Act,  cf.  s.  2  of  the  **  English  Companies*  Act,  18'^2," 
(2.5  and  26  Vic,  c.  89)  and  s.  2  of  **  Indian  Companies*  Act  X.  of  186(5,'* 
which  came  into  force  on  the  1st  May  1866  and  the  2nd  November  1862 
re8|)ectively. 

2.  On  and  from  the  commencement  of  this  Act,  Repoal  of 
the  Indian  Companies*  Act,  18(30,  shall  be  repealed,  j^^.y^**^^ 
But  such  repeal  shall  not  aflFcct — 

(a)  the  incorporation  of  any  Company  registered 
under  the  said  Act  or  any  Act  thereby  repealed  ; 
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(b)  any  ri^ht  or  privilege  acquired  or  liability  incur- 
red under  the  said  Act  or  any  Act  thereby  repealed ; 

(c)  Table  B  in  the  Schedule  annexed  to  Act  No. 
XIX.  of  1857  or  any  part  thereof,  so  far  as  the  same 
applies  to  any  Company  existing  at  the  time  of  the 
commencement  of  this  Act. 

And  all  references  to  the  said  Indian  Companies' 
Act,  ]866,  in  Acts  or  Regulations  passed  before  the 
commencement  of  this  Act  shall  be  read  as  if  made 
to  this  Act,  and  all  rules  made,  fees  directed,  resolu- 
tions passed  and  other  things  duly  done  under  the 
same  Act  shall  be  deemed  to  be  respectively  raade> 
directed,  passed  and  done  under  this  Act;  and  all 
Companies  under  the  same  Act  shall  be  deemed  to 
be  Companies  under  this  Act. 

Sco  Soc.  220,  ^^ Indian  Companies'  Act  X.  of  ISGO,"  and 
See.  200,  ''^Eiiglisli  Companies'  Act^  1802/'  (25  and  26  Vic, 

Section  219  of  the  **  Indian  Companies'  Act"  repealed  the  Acts  specified 
in  the  Third  Schedule  thereto,  viz.,  No.  XLIII.  of  1850,  an  Act  for  the 
Regulation  of  Joint  Stock  Companies ;  No.  XIX.  of  1857,  an  Act  for  the 
Incorporation  and  Regulation  of  Joint  Stock  Companies  and  other 
Associations  either  with  or  without  limited  liability  of  the  members 
thereof;  and  No.  YII.  of  1S60,  an  Act  to  enable  Joint  Stock  Banking 
Companies  to  be  formed  on  the  principle  of  limited  liability. 

(c)  The  regulations  contained  in  Table  B  in  the  Schedule  to  Act  XIX. 
of  1857  will,  therefore,  continue  to  apply  to  those  Companies  to  which 
they  applied  before  1st  May  1882.     See  Sec.  221,  post. 

For  Table  B  in  the  Schedule  to  Act  XIX.  of  1857,  s^eepost  Appendix. 

The  corresponding  sections  in  the  Act  of  1866  (s.  220)  and  the  English 
Act  of  1862  (s.  206)  further  provided  that  no  repeal  should  aflPect  any- 
thing duly  done  under  any  Acts  thereby  repealed  ....  or  any  penalty, 
forfeiture,  or  other  punishment  incurred  in  respect  of  any  offence  against 
any  Act  by  those  Acts  respectively  repealed. 

Such  a  clause  is  now  unnecessary  under  the  provisions  of  Sec.  6  of  Act  L 
of  1868,  General  Clauses  Act.  As  to  the  effect  of  Sec.  6  of  the  General 
Clauses  Act,  the  following  cases  ma v  be  referred  to: — Imp.  v,  Dilgour 
Misser,  I.  L.  R.  2  Calc.  225;  Imp.  y.Malna,  ibid.,  1  All. 599;  Re Batansi 
Kalianji,  ibid.,  2  Bom.  148;  Ranjit  Singh  v.  Mekerban  Koer,  ibid.,  o  Calc. 
662;  Syed  M.  Hossein  v.  Haji  Abdullah,  ibid.,  3  Calc.  727. 

Where  the  law  is  altered  while  an  action  is  pending,  the  law  as  it 
existed  when  the  action  was  commenced  must  decide  the  rights  of  the 
parties;  unless  the  Legislature  by  the  language  used  show  a  clear 
intention  to  varv  the  mutual  relations  of  such  parties.  Guzerat  Trading 
Co.  v.  TrikamjtVelji,  3  Bom.  H.  C.  O.  C.  J.  45. 

For  the  historical  sketch  of  the  law  relating  to  Companies  see  Lindley 
on  Partnership,  4th  ed.  p.  5  et  seqq. 

Interpreta-        3.    In  this  Act,  unless  there  be  something  repug- 
tion-ciause.    ^^^^  -^  ^j^^  subject  OF  context,— 
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** Insurance  Company"  means  a  Company  that"i»»8"rance 
carries  on  the  business  of  insurance  either  solely  or  ^^™P*"y" 
in  common  with  any  other  business  or  businesses; 

"  Court  *'  means  the  principal  civil  Court  of  origi-  "Court." 
nal  jurisdiction  in  a  district,  and  includes  the  High 
Court  in  the  exercise  of  its  ordinary  original  civil 
jurisdiction ; 

"District  Court"  means  the  principal  civil  Court " District 
of  original  jurisdiction   in  a  district,  but  does  not  Court." 
include  the  High  Court  in  the  exercise  of  its  ordinary 
original  civil  jurisdiction. 

Sec.  3,  ^'Engh*sli  Companies'  Act  (25  and  26  Vic,  c.  89),. 
1862/^  wliicli  merely  defined  '^Insurance  Company." 
Sec.  3,  **"  Indian  Companies'  Act  X.  of  1866." 

The  doubts  as  to  what  was  an  Insurance  Company  raised  by  the  deci-  "Insurance 
sionsin  London  Monetary  Co.  v.  Srnitk,  3  H.  and  N.  543;  27    L.  J.  Company." 
Ex.  479 ;  and  The  London  and  Provincial  Provident  Society  v.  Ashton, 
12  C.    B.  (N.  S.)  709;    11  W.  R.    152,  were  removed  by  this  section. 
Buckley,  4th  ed.,  p.  1 ;  Shelford  on  Companies,  2nd  ed.»  177. 

"  Court,"  "  District  Court "  as  in  Sec.  3,  "  Indian  Compapies'  Act,  1866," 
by  which  section  "  year*'  and  "  months"  and  also  **  Local  Government "  and 
••  Hij^h  Court "  were  further  deimed,  but  such  definitions  are  now  provided 
for  by  the  **  General  Clauses  Act  I.  of  1868,"  Sec.  2,  clauses  4,  10  and  1 1. 

4.     No  Company,  Association  or  Partnership  con-  Prohibition 
sisting  of  more  than  ten  persons  shall  be  formed  for  sui'^rexceed- 
the  purpose  of  carrying  on  the  business  of  banking,  inj^  certain 
unless  it  is  registered  as  a  Company  under  this  Act,  number, 
or  is  formed  in  pursuance  of  an   Act  of  Parliament 
or  some  other  Act  of  the  Governor -General  in  Council, 
or  by  royal  charter  or  Letters  Patent;  and  no  Coni^ 
pany,  Association  or  Partnership  consisting  of  more 
than  twenty  persons  shall  be  formed  for  the  purpose 
of  carrying  on  any  other  business  that  has  for  its 
object   the   acquisition   of  gain    by   the    Company, 
Association   or  Partnership,  or   by   the   individual 
members  thereof,  unless  it  is  registered  as  a  Com- 
pany under  this  Act,  or  is  formed  in  pursuance  of 
some  other  Act  or  of  Letters  Patent* 

Sec.  4,  ^^  English  Companies'  Acfc  (25  and  26  Vic.^  c.  80), 
1862/^  verhaiim  so  far  as  is  material,  and  Set*.  4,  "  Judiau 
Companies'  Act  X.  of  1866/^  verhatlnu 

Cf.  Act  XIX.  of  1857,  88.  1,  2. 

This  section  makes  Companies  which  are  formed  after  the  commence- 
njeut  of  theAct,  and  required  hereby  to  register,  illegal,  unless  registered'. 

As  to  the  application  of  this  Act  to  Companies  registered  under  the 
Joint  Stock  Companies'  Act  XIX.  of  1857  or  Vli.  of  1860— see  Part  VI. 
poit. 
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As  to  Companies  authorized  to  register  under  this  Act— see  Part  VII., 
post. 

And  as  to  the  application  of  this  Act  to  unregistered  Companies — see 
Part  VUL,  post. 
•'Gain.'*  As  to  the  meaning  of  "  an  association,  &c.,  of  more  than  twenty  persons 

for  gain  "within  the  above  section — see  Smith  v.  Anderson,  15  Ch.  Div. 
247,  where  Sykes  v.  Beadon,  11  Ch.  D  170,  was  disapproved  and  the 
words  '*  Company,  Association  »nd  Partnership"  discussed. 

See  further  In  re  The  Padstow  Total  Loss  and  Collision  Assurance 
Association,  20  Ch.  Div.  137  ;  51  L.  J  Ch.  Div.  34-4,  where  it  was  held  upon 
the  petition  of  an  assignee  of  a  member's  claim  thflt  the  diminution  of  a 
loss  was  **  gain"  withm  the  meaning  of  this  section,  and  that  although 
tlie  business  of  the  Association  had  not  for  its  object  the  acquisition  of 
gain  by  the  Association,  it  had  for  its  object  the  acquisition  of  gain  by 
the  individual  members;  that  as  it  consisted  of  more  than  twenty 
members  antl  was  not  registered,  its  formation  was  forbidden  by 
Sec.  4;  and  the  Court  could  not  recognise  it  as  havin»  any  legal  exist- 
ence, and  the  order  which  had  been  made  for  winding  it  up  was  dis- 
charged ;  and  Jennings  v.  Hammond,  9  Q.  B.  D.  225,  where  it  was  held  that 
a  promissory  note  given  by  a  member  of  a  Society  which  was  illegal 
under  Sec.  4  of  the  Companies'  Act,  18(52,  to  the  trustee  of  the  Society 
to  secure  a  sum  of  money  advanced  to  such  member  under  the  rules  of 
the  Society  was  invalid,  and  no  action  could  be  maintained  thereon. 

In  Shaw  v.  Benson,  11  Q.  B.  Div.  663,  In  rk  Padstow  Sf  Co.  was  fol- 
lowed and  Jennings  v.  Hammond  approved. 

In  The  Guzerat  Trading  Co.  v.  Trikamji  VeJji,  3  Bom.  H.  C.  O.  G.  J. 
4ri,  a  suit. was  filed  on  the  28th  April  l8t)G  by  a  Joint  Stock  C«)mpany, 
after  registration,  to  recover  damages  for  breach  of  a  contract  made  with 
the  defemlfluts  before  registration,  and  it  was  held  (by  Couch,  C.  J.,  and 
Arnoft.ld,  J.,  affirming  the  decree  of  Sargent,  J.)  that  the  contract  was 
illegal  under  Sec.  2  of  Act  XIX.  of  1857,  and  the  plaintiffs  could  qot  sue 
upon  it.  See  also  Mancherjl  Sorahji  v.  C.  N,  Cama,  3  Bom.  H.  C.  O. 
0.  J.  159. 

An  association  of  artizans  for  the  purpose  of  enhancing  the  price  of 
their  work  by  bringing  all  the  business  of  the  trade  into  one  shop  and 
dividing  tjie  f)rices  of  the  work  done  amongst  the  members  according  to 
their  skill,  is  an  association  that  has  for  its  object  the  acquisition  of  gain, 
and  if  consisting  of  more  than  twenty  members  must  be  registered. 
Bhikaji  Sabaji  v.  Bapu  Sajii,  I.  L.  R.  1  Bom.  550. 

But  that  a  company  cannot  allege  its  own  illegality  as  a  defence,  and 
whether  in  some  instances  an  illegal  association  may  be  wound  up  upon 
the  petition  of  a  6on4^i/e  creditor,  and  even  upon  that  of  a  contributory, 
see  Buckley,  4th  ed,  p.  4. 

"  Formed,''  see  Shaw  v.  Simmons,  12  Q.  B.  D.,  117. 
"The  individual      "The  insertion  of  the  words  *  bv  the  individual  members  thereof  was 
mpinbors  there-  occasioned  by  the  decisions  in  The  Queen  v.    Whitmarsh,  15  Q.   B.  (iOO  ; 
°^"  19  L.  J.,  Q.  'B.  469.  and  Bear  v.  Bromley,   18  Q.  B.  371 ;  21  L.  J.,  Q.  B. 

354,  which  have  been  called  to  our  attention.  It  was  held  in  these  cases, 
before  the  Companies'  Act,  that  the  Companies  which  came  before  the 
Court  were  not  Companies  which  had  the  acquisition  of  gain  to  the  indi- 
vidual members  for  their  object,  and  the  statutes  were  so  worded  as  to  lie 
less  extensive  in  cases  such  as  wc  have  now  to  deal  with,  and  therefore 
those  words  were  put  in  to  get  rid  of  these  cases."  Per  Lindlev,  L.  J., 
In  re  Padstow,  cj'c.  Association,  5J  L.  J.  Ch.  Div.  at  p.  352 and  20  Ch. 
Div.  at  p.  149. 

Division  of        5*     This  Act  is  divided  into  nine  Parts,  relating 
'  ^^^'  to  the  following  subject-matters  : — 

The  first  Part— to  the  constitution  and  incorpora- 
tion of  Companies  and  Associations  under  this  Act; 
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The  second  Part — to  the  distribution  of  tho 
capital  and  liability  of  members  of  Companies  and 
Associations  under  this  Act ; 

The  third  Part — to  the  management  and  adminis- 
tration of  Companies  and  Associations  under  this 
Act; 

The  fourth  Part — to  the  winding-up  of  Companies 
and  Associations  under  this  Act; 

The  fifth  Part — to  the  Registration  Office ; 

The  sixth  Part — to  the  application  of  this  Act  to 
Companies  registered  under  Act  No.  XIX.  of  1857 
{for  the  incorporation  and  regulation  of  Joint  Stock 
Companies  and  other  Associations  either  with  or  without 
limited  liahilily  of  the  members  thereof)  and  Act 
No.  VII.  of  1860  (to  enable  Joint  Stock  Banking  Com- 
panics  to  be  formed  on  the  principle  of  limited  liability) y 
or  either  of  them ; 

The  seventh  Part — to  Companies  authorized  to 
register  under  this  Act ; 

The  eighth  Part — to  the  application  of  this  Act 
to  unregistered  Companies ; 

The  ninth  Part — to  miscellaneous  provisions. 

Sec.  5,  ^' English  Companies' Act  (25  &  26  Vi'c,  c.  89), 
1862/'  and  Sec.  5,  'Indian  Companies'  Act  X.  of  1866.''' 


PART  L 

Constitution  and  Incorporation  of  Companies  and 
Associations  under  this  Aot. 

Memorandum  of  Association. 

Q.     Any  seven  or  more  persons  associated  for  any  Moile  of 
lawful  purpose  may,  by  subscribing  their  names  to  a  q""*"^^ 
memorandum  of  association  (i),  and  otherwise  com- 
plying  with  the  requisitions  of  this  Act  in  respect  of 
registration  form  an  incorporated  Company  (ii),  with 
or  without  hmited  liability. 

Explanation, — Foreigners  are  persons  within  tho 
meaning  of  this  section,  although  the  whole  or  any 
part  of  tho  business  of  the  proposed  Company  is 
intended  to  be  transacted  out  of  British  India. 
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[Part 


Foreifi^nert. 


Mode  of 
limiting 
liability  of 
members. 


Directors 
with  unlimit- 
ed liability. 


Sec.  6,  ^^5:nglish  Con-ipanitV  Act.  (25  and  20  Tic,  c.  891, 
1862/|  and  Sec.  6,  ^aiidiau  Companies'  Act  X.  of  180(5'' 

verlatan, 

(i)     See  Forms  in  Sched.  11.  post. 

(ii)     See  ss.  40,  41  post. 

Cf.  also  8.  1  of  Act  XIX.  of  1857. 

The  explanation  however  is  new,  and  it  extends  the  decisions  In  re 
General  Company  for  the  Promotion  of  Land  Credit,  L.  R.  6  Ch. 
Ap.  363 ;  and  L.  R.  5  H.  L.  176  (sub  nom.  Princess  of  Reuss  w.  Bos) 
to  cases  in  which  the  whole  of  the  business  of  the  proposed  Company  is 
intended  to  be  transacted  out  of  British  India. 

Qutere.  The  effect  of  this  explanation  on  the  decision  in  Bulkeley  ▼. 
Schutz,  L.  R.  3  P.  C.  764,  which  was  approved  in  Bateman  v.  Service, 
6  Ap.  Ca.  386. 

As  to  Foreign  Companies  generally  see  Lindley  on  Partnership  4th  cd. 
p.  1483,  Appendix  No.  1,  where  the  subject  will  be  found  fully  discussed. 

The  purpose  must  be  lawful ;  for  instances  of  companies  and  partner- 
ships, the  purposes  of  which  were  not  lawful,  see  Lindley  on  Partnersbip, 
Book  I.,  Chap.  6,  and  Shelford  on  Companies,  2nd  ed.,  p.  199,  et  seq. 

As  to  associations  not  for  profit  see  sec.  26  post,  and  Lindley  on  Partner- 
ship, 4th  ed.  p.  168. 

7*  The  liability  of  the  members  of  a  Company 
formed  under  this  Act  may,  according  to  the  memo- 
randum of  association,  bo  limited  either  to  the 
amount,  if  any,  unpaid  on  the  shares  respectively 
held  by  them,  or  to  such  amount  as  the  members 
may  respectively  undertake  by  the  memorandum  of 
association  to  contribute  to  the  assets  of  the  Com- 
pany in  the  event  of  its  being  wound  up. 

Where  a  Company  is  formed  as  a  limited  Com- 
pany, the  liability  of  the  directors  or  managers  of 
such  Company,  or  of  the  managing  directors,  may, 
if  so  provided  by  the  memorandum  of  association, 
be  unlimited. 

Sec.  7  of  tlic  '^Eurrlish  Companies'  Act  (25  and  26  Vic, 
c.  89)  18r)2,"  and  Sec.  7  of  tlic  "  Indiau  Conipames' Act  X. 
of  186Cj"  verhntim. 

The  clause  as  to  tlio  unlimited  liability  of  directors,  if  so 
provided  by  tlic  memorandum  of  association,  is  similar  in 
terms  to  Section  4  of  tlio  ^^  En<;lisli  Comjianies'  Act,  18ti7,'' 
;^')  and  8]  Vic,  c.  131  (an  Act  to  ameud  the  ^^  Companies' 
Act,  18&2''). 

See  further  Sec.  62  post,  as  to  the  hability  of  the  director  or  manager 
whose  liabihty  is  unhtuited. 

See  the  note  to  sec.  7  in  Buckley,  4th  cd.,  pp.  7  and  8. 
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8.     Where  a  Company  is  formed  on  the  principle  Memoran- 
of  having  the  liability  of  its  members  limited  to  the  cUtion  of  a " 
amount  unpaid  on  their  shares,  hereinafter  referred  Company 
to  as  a  Company  limited  by   shares,  the  memoran-  [*^J.e*g^  ^^ 
dum   of  association  (i)  shall   contain  the  following 
things  (that  is  to  say)  : — 

(a)  the  name  of  the  proposed  Company  with  the 
addition  of  the  word  "  Limited"  as  the  last  word  in 
such  name ; 

(6)  the  part  of  British  India  in  which  the  regis- 
tered office  of  the  Company  is  proposed  to  be 
situate ; 

(c)  the  objects  for  which  the  proposed  Company 
is  to  be  established ;  . 

(d)  a  declaration  that  the  liability  of  the  members 
is  limited ; 

(e)  the  amount  of  capital  with  which  the  Com- 
pany proposes  to  be  registered,  divided  into  shares 
of  a  certain  fixed  amount : 

Subject  to  the  following  regulations : — 

(/)  that  no  subscriber  shall  take  less  than  one 

share ; 

(g)  that  each  subscriber  of  the  memorandum  of 

association    shall   write  opposite   to  his  name  the 

number  of  shares  he  takes. 

Soc.  8  of  the  ^'English  Companies'  Act  (25  and  26 
Vic,  c.  89),  3862/'  and  Sec.  8  of  the  "  ludiarv  CompanT'ea* 
ActX.  of  1866." 

(i)    See  Sched.  II.,  Form  A,  post,  and  Palmer's  Company  Precedents, 
p.  96. 
Cf.  19  and  20  Vic.,  e.  47,  ».  5,  and  Act  XIX.  of  1857,  s.  3. 

As  to  how  general  words  describing  the  objects  of  a  company  in  the 
memorandum  of  association  are  to  be  construed,  see  In  re  German 
Date  Coffee  Co.,  20  Ch.  Div.  169. 

In  the  case  of  a  company  which  re^risters  under  Section  8,  the  company 
is  ipso  facto  prechided  from  devoting  any  of  its  capital  to  any  other 
objects  than  those  stated  in  the  memorandum  of  association.  "  It  seems 
to  me,"  says  Bowen,  L.  J.  (in  Guinness  v.  Land  Corporation  of  Ireland, 
22  Ch.  Div.  at  p.  380),  "  that  the  collocation  of  the  two  things,  the 
compulsory  statement  of  the  objects  of  the  company  in  the  first  place, 
and  the  compulsory  statement  of  the  capital  in  the  second  place,  pro- 
duces at  once  the  legal  obligation  that  the  company  shall  devote  to  those 
objects  alone  the  capital  which  is  subscribed,  and  I  think  that  the  other 
sections  of  the  Act  are  based  upon  the  assumption  that  this  is  so.  " 

As  to  the  articles  of  association  which  may,  in  the  case  of  a  Company 
hmited  by  shares,  accompany  the  memorandum,  see  Sec.  37  post. 
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companies'  act. 


[Part 


limited  by 
guarantee. 


Mcmoran-  9.  "Where  a  Company  is  formed  on  the  principle 
Son^^ofT"  of  having  the  liability  of  its  members  limited  to  such 
Company  amount  as  the  members  respectively  undertake  to 
contribute  to  the  assets  of  the  Company  in  the  pvent 
of  the  same  being  wound  up  (hereinafter  referred 
to  as  a  Company  limited  by  guarantee),  the  memo- 
randum of  association  (i)  shall  contain  the  following 
things  (that  is  to  say) : — 

(a)  the  name  of  the  proposed  Company,  with  the 
addition  of  the  word  "  Limited"  as  the  last  word  in 
such  name ; 

(fe)  the  part  of  British  India  in  which  the  regis- 
tered office  of  the  Company  is  proposed  to  be  situate ; 

(c)  the.  objects  for  which  the  proposed  Company 
is  to  be  established  ; 

(d)  a  declaration  that  each  member  undertakes 
to  contribute  to  the  assets  of  the  Company,  in  the 
event  of  the  same  being  wound  up  during  the  time 
that  he  is  a  member,  or  within  one  year  afterwards, 
for  payment  of  the  debts  and  liabilities  of  the  Com- 
pany contracted  before  the  time  at  which  he  ceases 
to  be  a  member,  and  of  the  costs,  charges  and 
expenses  of  winding-up  the  Company,  and  for  the 
adjustment  of  the  rights  of  the  contributories  amongst 
themselves  such  amount  as  may  be  required,  not 
exceeding  a  specified  amount. 

Soo.  9,  '^English  Companies'  Act  (25  aud  26  Vic,  c.  89), 
18v2/'  wutatis  mutandis ;  and  Sec.  9  of  tlie  ^^  Indian  Cci::- 
paniea'  Act  of  1866/'  verbatim. 

(i)  See  Forms  B  and  C  in  Sched.  IT.  post,  which  apply  to 
Companies  limited  by  guarantee  having  their  ca|)ital  not  divided  into 
shares  and  divided  into  shares  respectively,  and  the  note  to  Section 
37  pnstf  and  Palmer's  Company  Precedents,  p.  98. 

Clause (d).  In  Lion  Mutual  Marine  Insurance  Association  v.   Tucker^    12   Q.   B. 

Div.  17fi,  the  defendant,  the  owner  of  a  ship  insured  and  entered  in  a 
certain  class  of  a  mutual  marine  insurance  association  and  a  member  of 
the   association,    was   held  liable  to  pay  his  proportion    of  losses  to  an 

'  amount  beyond  ;€5  in  respect  of  vessels  entered  in  the  same   class  as  his 

own  ;  although  by  a  declaration  in  the  same  words  as  this  clause  he  had 
attempted  to  limit  his  liability  to  a  sum  not  exceeding  £*5  ;  because  the 
debts  and  liabilities  mentioned  in  the  declaration  were  those  of  the 
association  as  ayainst  its  members,  and  were  not  the  debts  and  liabilities 
to  which  the  members  by  the  rules  of  the  association  were  to  contribute 
as  insurers  or  as  assured. 

In  the  case  of  a  company  limited  by  guarantee  or  unlimited,  articles  of 
association  must  accompany  the  memorandum.     Sec.  37  post . 
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Sec.    il.]  CONSTITDTION,    &0.  ,9 

10.  Where  a  Company  is  formed  on   the  prin-  Memoran- 
ciple  of  having  no  limit  placed  on  the  liability  of  its  ciaibn  o7an' 
members    (hereinafter   referred  to  as  an  unlimited  unlimited 
Company),  the  memorandum  of  association  (i)  shall  ^*^™P*"y- 
contain  the  following  things  (that  is  to  say) — 

(a)  the  name  of  the  proposed  Company; 

(6)  the  part  of  British  India  in  which  the  regis- 
tered office  of  the  Company  is  proposed  to  be 
situate ; 

(c)  the  objects  for  which  the  proposed  Company  is 
to  be  established. 

Sec.  10  of  fche  '*  English  Companies'  Act  (25  and  26  Vic, 
c.  80)^  1862,"  mutatis  mutandis  ;  and  Sec.  10  of  the  "  Indian 
Companies'  Act  X.  of  1866/'  verhatlin, 

(i)  See  Form  D.,  Sched.  II.  postt  anil  Palmer's  Company  Precedents, 
p.  10L>. 

**  When  dealing  with  the  registration  of  uulimited  Companies  the 
Legislature  in  Section  10  only  insists  upon  the  rej^istration  of  the  objects 
for  which  the  Company  is  to  be  established,  and  the  liability  being 
unlimited,  there  is  no  provision  as  to  stating  the  amount  of  capital,"  per 
Bowen,  L.  J.,  in  Guinness  v.  Land  Corporation  of  Ireland,  22  Ch.  Div. 
at  p.  3*79. 

11.  The  memorandum    of  association  Shall   be  ^'S."*^*''^  ^ 
signed  by  each  subscriber  in  the  presence  of,  and  be  memoran- 
attested  by,  one  witness  at  the  least.     It  shall,  when  ^\»m  of  asso- 
registered,    bind   the    Company    and   the    members  *'***^'°"- 
thereof  to  the  same  extent  as    if  each  member  had 
subscribed  his  name  thereto  (i),  and  there  were  in 

the  memorandum  contained,  on  ithe  part  of  himself, 
his  heirs,  executors  and  administrators,  a  contract 
to  observe  all  the  conditions  of  such  memorandum 
subject  to  the  provisions  of  this  Act. 

See  Sec.  11  of  the  *^^  English  Gompauies'  Act  ^^25  and  26 
Vic,  c.  89),  1862/'  and  Sec  1 1  of  the  ''  Indian  Companies'  Act 
X,  of  1866,"  which  begin  thus: — ''  The  memorandum  of 
association  shall  bear  tho  same  stamp  as  if  it  were  a  deed, 
and  shall  bo  sig^ned,"  Ac. 

(i)  The  "English  Statute  adils  **  and  affixed  his  seal"  after  the  words 
"  subscribed  his  name  thereto." 

By  cl.  No.  43  of  Sched.  I.  to  the  SUmp  Act  I.  of  1879,  the  stamp  on  a 
memorandum  of  association  is  fixed  at  Ks.  15.     Appendix,  post. 

"  In  the  •  Indian  Contract  Act  IX.  of  1872 '  the  distinction  between  the 
several  kinds  of  contracts  is  no  longer  preserved,  and  a  contract  of  record 
or  a  contract  under  seal  is  of  no  higher  efficacy  than  a  simple  contract.*' 
Macrae  on  The  Indiau  Contract  Act,  p.  2. 

Similarly  the  eifect  of  Sec.  39  {post,  and  note  thereto)  is  to  make  the 
articles  of  association »  when  registered,  binding  **"  on  the  Company  and  the 
members  thereof  to  the  same  extent  as  if  each  member  had  subscribed 
hi«  name  thereto.*' 
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COMl'ANIKb     ACT. 


[Part  t. 


Meinoraniluin 
thv  CliarltT  of 
the  Coiiipauy. 


DiiTereiiee  b«> 
tweeii  mpiiionin< 
diiHi  uiid  pro- 
vpuetiM. 


Power  of 
certiiiu  Com- 
))anies  to 
alter  meino- 
randiim  of 
ai»H>ciation. 


Fur  the  definition  of  "  members  "  see  See.  45,  post 

The  memorandum  of  association  is  the  Charter  of  the  Company,  and 
defines  the  Hmitation  of  the  power  of  the  Comjwny.  The  Company  is»  so 
to  speak,  identified  by  its  memorandum  of  association — Annndji  Visram  v. 
The  Nariad  Spinninp  and  H'earing  Co.,  1.  L.  R.  1  Bow.  320,  and  ^shbuT%f 
Co.  V.  Riche,  L.  H.  7,  U.  L.  053. 

In  Anandji  l^isram  v.  The  Nariad  Spinning  and  Weaving  Co.,  ubi 
supra,  the  distinction  is  clearly  pointed  out  between  the  c»se  of  a 
person  who  agrees  ta  take  shares  in  a  projected  Company  upon  the 
faith  of  a  proposed  prospectus,  and  one  who  docs  so  upon  the  faith 
of  a  document  pur|n)iting  to  be  the  |>ioposcd  mernin-andtim  of  asso- 
ciation of  such  a  Company  ;  as  follows:  — A  prospectus  is  in  the  nature 
of  instructions  only  for  the  professional  man  to  put  into  shape,  in 
the  same  way  as  an  agreement  is  often  the  foundation  for  a  deed  which 
may  properly  contain  covenants  and  jirovisions  not  found  mi  the  agreement 
itself;  and  the  only  question  which  can  arise  is  whether  the  obligations 
incurred  under  the  memorandum  do  or  do  not  go  beyond  those  which 
would  have  been  incurred  under  the  prospectus;  but  the  memorandum 
of  association  is  the  Chatter  of  the  (company,  and  defines  the  limitation 
of  the  jMJwer  of  the  Company.  The  Company  is,  so  to  s^iCHk,  identified 
by  its  memorandum  of  association.  A  person  therefore,  who  is  asked 
to  take  shares  in  a  projected  Company  of  which  he  is  shown  the  memo- 
randum of  association,  aiui  consents  to  do  so,  does  so  on  the  full  under- 
standing ihat  the  document  shown  to  him,  or  a  true  copy  of  it,  will  be 
registered  as  the  memorandum  of  association.  The  Company  in  which  he 
agrees  to  take  shares  is  the  Company  to  be  incorporated  by  the  registration 
of  that  document  as  its  memorandum  of  association,  and  np  other 
Company.     See  this  case  further  referred  to,  post. 

12*  Any  Company  limited  by  shares  may  so  far 
modify  the  conditions  contained  in  its  memorandum 
of  association,  if  authorized  to  do  so  by  its  regula- 
tions as  originally  framed,  or  as  altered  by  special 
resolution  in  manner  hereinafter  mentioned  (i),  as  to 
increase  its  capital  (ii),  by  the  issue  of  new  shares  of 
such  amount  as  it  thinks  expedient,  or  to  consolidate 
and  divide  its  capital  into  shares  of  larger  amount 
than  its  existing  shares,  or  to  convert  its  paid-up 
shares  into  stock  (iii) ;  but,  save  as  aforesaid,  and 
save  as  hereinafter  provided,  no  alteration  shall  be 
made  by  any  Company  in  the  conditions  contained  in 
its  memorandum  of  association  (iv). 

Sec.  12  of  ''English  Companies'  Act  (25  and  26  Vic. 
c.  89),  1862/'  and  Sec.  12  of  ^'Indian  Companies'  Act  X.  of 
1866,"  verbatim,  with  tho  exception  tliat  in  those  Acta  after 
tho  words  *'and  save  as  hereinafter  provided,"  there  followed 
the  words  *'in  the  case  of  a  change  of  name.''  This  limita- 
tion is  now  no  longer  necessary,  having  regard  to  the  sections 
which  follow.    See  the  notes  thereto. 

(i)  Ss.  76,  77,  post. 

fii)  S.  57.     See  Schcd    I.,  Table  A,  clauseh  t?fi.28. 
(iii)  Ss.  61,  r>J.  See.  Sched.  1.,  Table  A,  el.  *j;i-2r». 
(iv)  See  Ss.  /H,  221,  2^10  (post)  as  to  alteiatious  iu  the  aitickb. 
Cf.  Act  :MX.  of  1857,  S.  12. 
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Unil^r  tliis  aertion  a  Com  pan  v  cnn  increase  or  consolidate  itn  capitnl 
or  <*ouvert  iU  paid-up  shares  into  stock  withont  a  special  resolution;  see 
UiirkWy,  4tU  cd.,  4S5. 

For  the  reasons  for  this  section  being?  confined  to  the  case  of  Compa-     I 
nies  limited  by  shares,  see  Buckley,  4th  ed.,  pp.  11  and  12.  ' 

The  objects  for  which  a  Company  is  formed,  and  which  are  defincil  in  '•  Ultra  vUes." 
the  memorandum  of  association,  cannot  be  extended  by  the  articles,  and 
a  contract  made  by  the  directors  of  a  Company  upon   a   matter  not 
included  in  the  memorandum  of  association  is  ultra  vires  of  rtie  directors, 
and  is    not  binding  on  tlie    Company.     Nor  can  such  a   contract  bo 
rendered  binding  on  the  Company,  though  afterwards  expressly  assented 
to  at  a  general  meetin*;  of  shareholders.     Beiug  in  its  uiception  void,  as 
beyond  the  provisions  of  the  statute,  it  cannot  be  rati6ed    even   by  the 
assent  of  the  wliole  body  of  shareholders,  Askbury   Co,  v.  Riche,  L.    R. 
7  H.  L.  653.     But  the  doctrine  of  ultra  vires,  as  explained  in  that  case  Doctrine  to  be 
is  to  be  applied  reasonably,  so  that  whatever  is  fairly  incidental   to  these  reawnabiy 
things  which  the  Lei^islature  has  authorized  by    an  Act  of  Parliament,  "^^  '® 
ought  not  (unless  expressly  prohibited)  to   be  held  as  ultra  vires.   See 
Attorney  General  v.    Great  E'lstern  Ry.  Co..,  5   Ap.   Ca.  473,  and  see 
London  and  North  ^Veslern  Ry.  Co.  v.  Price,  11  Q.  B.  D.  487. 

But  as  to  acts  which  are  within  the  memorandum  but  ultra  vires  the 
articles,  or  which,  tiiou<;h  intra  vires  the  articles,  have  not  been  done  xvl 
the  manner  directed  by  the  articles,  see  Buckley,  4th  ed.,  13,  and  the  cases 
there  cited. 

But  when  the  memorandum  of  asSi-K^iation  embodies  particulars  not 
required  by  the  statirte,  it  does  not  foHow  tfhnt  those  particulars  are 
immutable,per  Fry,  .1.,  in  Winstone^s  case.,  12  Ch.  I)  .  251,  adopting  the 
vie^v  of  Jessel,  M.  R.,  in  Dukes  case,  1  Gh.  D    .  (i20. 

When  the  mcraoranibim  of  association  ©f  a  limited  Colliery  Company  purchase  of 
give   the  C  impany  power   to   do   all    things   which   it  should  consider  ^!^"*Jf  JJJ^  f, 
conducive  to  the  attainment  of  its  objects,  but  did  not  in  terms  give  any  Jo*n[*^ 
power  to  purchase  its  own  shares,  it  was   held   that  there   was    nothing 
iilegal  in  a  clause  in  the  articles  of  asiiociation   authorizing  a  purchase  of 
the  Company's  shares  by  the  directors,  not    for   profit,  but  for  carrying 
into   effect   an    arrangement  considered    to   be   for   the  benefit   of  the  I 
Company  :  and  that  inasmuch   as   the    shares   so    purchased    could  be 
re-issued  by  the  Company,  such  a  purchase  did  not  reduce  the  capital  of 
the  Company  in  any  sense  in  which  such  reduction  was  prohibited  by  the  I 
Companies'  Acts.  In  re  Dronfield  Silkstone  Coal  Co.,  17  Ch.  Div.  77, 
see  per  Cotton,  L.  J.,  pp.  9 1,  95 ;  where  it  was  also  held  that  the  Company 
having  confirmed  and  tiken  the   benefit  of  the  transaction,  could  not 
impeach  it,  and  the  liquidator  of  the  Company  had  no    better  right    to 
do  so. 

A  guarantee  by  the  vendor  of  a  Colliery  of  a  dividend  to  the  sharehohU 
crs  in  the  Company  formed  to  purchase  it  is  not  a  contract  for  the  repay- 
ment or  return  of  part  of  the  capital,  and  consequently  is  not  an  evasion 
of  section  12.  In  rk  South  Llanharran  Colliery  Co,,  ex-parte  Jegon, 
12  Ch.  Div.  503. 

The  articles  of  association  of  a  Company  cannot,  except  in  the  cases 
provided  for  by  sec.  12  of  the  Companies'  Act  18G2,  and  except  in  the 
matters  includetl  in  the  amending  Acts  of  1867  and  1877,  modify  the 
memorandum  of  association  in  any  of  the  particulars  required  by  the  Act 
to  be  stated  in  the  memorandum.  Therefore  an  article  of  association 
which  purported  to  make  the  capital  proiluced  by  the  issue  of  B  shares 
applicable  to  purposes  not  within  the  objects  of  the  Company  as  defined 
by  the  memomndura  of  association,  an<l  in  a  way  not  incidental  or 
ctmducive  to  the  attainment  of  those  objects  was  hehl  invalid,  and  the 
directors  of  the  C(nnpany  were  restrained  from  acting  upon  it.  Guinness 
v.  Land  Corporation  of  Ireland,  22  Ch.  Div.  319. 
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COMPANIES     ACT. 


[Part  I, 


Power  to 
Company 
to  reduce 
capital. 


If  the  articles  conflict  with  the  niemorandum,  the  former  must^tive  way 
to  the  latter,  for  that  is  the  more  important  (h>ciiment  of  the  two,  and 
cannot  be  altered  except  in  the  particulars  specified  in  the  Acts.  Liudley, 
4th  ed.,  1(>9,  and  Buckley,  4th  ed.,  13. 

The  memorandum  of  nssociation  may  be  further  so  modiflcd  as  to — 

1.  make  the  directors'  liability  unhmited.     Sec.  76 post; 

2.  to  reduce  the  capital  and  shares.     Sec.  13  posl ; 

3.  to  divide  the  shares  into  shares  of  smaller  amount.     Sec.  24 

post. 

Tor  Forms  of  Resolutions  : — (a)  to  alter  articles ;  (6)  to  increase 
capital ;  (c)  to  convert  shares  into  s^ock  ;  {d)  to  consolidate  shares ;  (e ) 
to  subdivide  shares;  (/)  to  reduce  capital,  &c.,  see  Palmer's  Company 
Prece«lent8,  3rd  ed.,  pp.  193—208. 

Eeduclion  oj  Capital  and  Shares. 

13.  Any  Company  limited  by  shares  may,  by 
special  resolution  (i),  so  far  modify  tbe  conditions 
contained  in  its  memorandum  of  association,  if 
authorized  so  to  do  by  its  regulations  as  originally 
framed,  or  as  altered  by  special  i'esolution,  as  to 
reduce  its  capital  (ii);  but  no  such  resolution  for 
reducing  the  capital  of  any  Company  shall  come  into 
operation  until  an  order  of  the  Court  is  registered 
by  the  Registrar  of  Joint-stock  Companies,  as  is 
hereinafter  mentioned  (iii). 

Explanation  L — The  word  **  capital"  includes  paid.- 
up  capital. 

Explanation  II. — The  power  to  reduce  capital  con- 
ferred by  this  section  includes  a  power  to  cancel  any 
lost  capital,  or  any  capital  unrepresented  by  avail- 
able assets,  or  to  pay  off  any  capital  which  may  be 
in  excess  of  the  wants  of  the  Company ;  and  paid-up 
capital  may  be  reduced  either  with  or  without  extin- 
guishing or  reducing  the  liability  (if  any)  remaining 
on  the  shares  of  the  Company ;  and  to  the  extent 
to  which  such  liability  is  not  extinguished  or  reduced, 
it  shall  be  deemed  to  be  preserved,  notwithstanding 
anything  hereinafter  contained. 

Sec.  9  of  *'  English  Companies'  Act  (30  and  31  Vic, 
c.  181)  1867,''  verhatim. 

The  Explanations  are  taken  from  sec.  3  of  the  Companies' 
Act,  1877  (40  and  41  Vic,  c  26). 

(i)  S.  11  post, 
(ii)  S.  1*2  supra. 
(iii)  S.  Impost. 
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This  section  requires  a  special  refiolution  (as  to  which  see  sec.  77  post) 
to  enable  a  Company  to  reduce  its  shares. 

"  The  reduction  of  capital  and  shares  can  only  he  eflFected  in  the 
manner  provideil  by  the  Acts.  Where,  therefore,  the  case  is  not  one  under 
the  Act  of  1880  (i e,  the  English  Companies'  Act  (43  Vic,  c.  19)  1880), 
but  is  a  case  where  the  act  iu  question  ought  to  be  authorized  by  the 
articles,  then  if  the  articles  do  not  contain  tlie  power,  there  must  he^Jirst, 
a  special  resolution  nltering  the  regulations  of  the  Company  so  as  to 
authorize  it  to  modify  the  conditions  contained  in  the  memorandum  of 
association  ;  xecondly^  n  special  resolution  modifying  the  conditions  con- 
tained in  the  memorandum ;  and,  thirdly^  an  order  of  the  Court,  duly 
registered,  confirming  the  reduction."  Buckley,  4th  ed.,  485. 

See  the  summary  of  the  procedure  relating  to  reduction  of  capital, 
Lindley,  4th  ed.,  619,  620. 

As  to  the  mesning  of  the  word   **  capital "  and  the  effect  of  a  Com- 1 
pany  purchasing  its  own  shares,  see  Buckley,  4th  ed.,  483,  484.  | 

In  In  rb  Plnskynaston  Tube  Co.,  23  Ch.  D  .  642,  it  was  held  that  a 
limited  Company  may,  when  so  authorized  by  its  ariicles  of  association, 
i»sue  shares  at  a  discount  under  a  contract  duly  registered  under  sec.  25 
of  the  Companies'  Act,  18G7  (sec.  28  post),  and  see  In  rb  Ince  Hall 
Rolling  Mills  Co.,  23  Ch.  D.  .  645,  note. 

For  Forms  of  Resolutions,  for  reducing  capital,  see  Palmer's  Company 
Precedents^ 3rd  ed.,  p.  199. 

14.     The   Company   shall,  after  the   date  of  the  Company  to 
passing  of  any  special  resolution   for  reducing  its  *^^/|„*^^^^^^^ 
capital,  add  to  its  name,  until  such  date  as  the  Court  its  name  for 
may  fix,  the  words  **  and  reduced"  as  the  last  words  *  ^*™|[^'^ 
in  its  name,  and  those  words  shall,  until  such  date,  ^^"*^  ' 
be  deemed  to  be  part  of  the  name  of  the  Company. 

Sec.  10  of  English  Act  (30  and  31  Vic,  c.  131)  1867. 

"  Until  such  date  as  the  Court  mav  fix,"  see  the  esses  collected  in 
Biicklev  under  the  ahove  sec,  4th  ed.,  485,  and  In  re  Patent  Ventilating 
Grana^  Co.,  12  Ch.  D    .  264. 

15-     A  Company  which  has  passed  a  special  reso-  Company 
lution  (i)  for  reducing  its  capital  may   apply    to   the  JheTourt^ 
Court  by  petition  for  an  order  confirming  the  reduc-  for  an  order 
tion,  and,  on  the  hearing  of  the  petition,  the  Court,  Jg^uction^ 
if  satisfied  that,  with  respect  to  every  creditor  of  the 
Company  who,  under  the  provisions  of  this  Act,   is 
entitled  to  object  to  the  reduction,  either  his  consent 
to  the  reduction  has  been  obtained,or  his  debtor  claim 
has  been  discharged  or  has  determined,  or  has  been 
secured  as  hereinafter  provided  (ii),  may  make  an 
order  confirming  the  reduction  on  such  terms  and 
subject  to  such  conditions  as  it  deems  fit. 

When  the  reduction  does  not  involve  either  the 
diminution  of  any  liability  in  respect  of  unpaid 
capital  or  the  payment  to  any  shareholder  of  any 
paid-up  capital,  the  creditors  of  the  Company  shall 
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not,  unless  the  Court  otherwise  directs,  be  entitled 
to  object,  or  required  to  consent,  to  the  reduction  ; 
and  it  shall  not  bo  necessary,  before  the  presentation 
of  any  petition  under  this  section,  to  add,  and  the 
Court  may,  if  it  thinks  fit  so  to  do,  dispense  with  the 
addition  of,  the  words  "  and  reduced,"  as  mentioned 
in  section  fourteen. 

In  any  case  that  the  Court  thinks  fit  so  to  do,  it 
may  require  the  Company  to  publish,  in  such  man- 
ner as  the  Court  thinks  fit,  the  reasons  for  the 
reduction  or  such  other  information  regarding  the 
same  as  the  Court  may  think  expedient  with  a  view 
to  give  proper  information  to  the  public  in  rehition 
to  such  reduction,  and  if  the  Court  thinks  fit,  the 
cause  which  led  thereto. 

The  first  paragmpli  of  this  section  follows  tlie  woitlino- 
of  Sec.  11  of  the  English  Companies'  Act  (30  and  81  Vic, 
c.  181)  1867. 

The  second  and  third  are  taken  from  Sec.  4  of  the  Enghnh 
Companies'  Act  (40  and  41  Vic,  c.  26)  1877. 
(i)  Sec.  77  post. 

(ii)  Sec.  17  post. 

A«  to  procec«1ing8  in  England  in  rrsppct  of  a  petition  to  reduce  capital, 
see  General  Order,  March  1808,  rules  :»-J0,  Buckley  4tli  cd.,  (>14-(;i8. 
And  for  forms  of  orders  the  cases  v'lte d^ibid.,  4H(j. 

For  Form  of  the  iKftition  see  Palmer's  Ctimpanv  Precedents,  ,'kd  cd., 
pp.  369,  ;J70. 

Creditors  16.     Where  a  Company  proposes  to  reduce   its 

to^reductfon  capital,  every  creditor  of  the  Company  who,  at  tlie 
and  list  of  '  date  fixed  by  the  Court,  is  entitled  to  any  debt  (i)  or 
objecting  claim  which,  if  that  dat^*  were  the  commencement 
be  settled  by  ^f  the  winding-up  of  the  Company,  would  beadmis- 
Court.  sible  in  proof  against  the  Company,  shall  be  entitled 

to  object  to  the  proposed  reduction,  and  to  be  en- 
tered in  the  list  of  creditors  who  are  so  entitled  to 
object. 

The  Court  shall  settle  a  list  of  such  creditors,  and 
for  that  purpose  shall  ascertain  as  far  as  possible, 
without  requiring  an  application  from  any  creditor, 
the  names  of  such  creditors  and  the  nature  and 
amount  of  their  debts  (i)  or  claims,  and  may  publish 
notices  fixing  a  certain  day  or  days  within  which 
creditors  of  the  Company  who  are  not  entered  on  the 
list  are  to  claim  to  be  so  entered,  or  to  be  excluded 
from  the  right  of  objecting  to  the  proposed  reduction. 
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Provided  that,  when  the  reduction  does  not  involve 
either  the  diminution  of  any  liability  in  respect  of 
unpaid  capital  or  the  payment  to  any  shareholder  of 
any  paid-up  capital,  the  creditors  of  the  Company 
shall  not,  unless  the  Court  otherwise  directs,  be  en- 
titled to  object,  or  required  to  consent,  to  the  reduc- 
tion. 

Tho  first  and  second  paragraplis  follow  the  wording  of 
Sec.  13  of  the  English  Companies'  Act  (30  and  31  Vic, 
c.  131)  1867. 

Tho  proviso  repeats  tho  provision  contained  in  tho  earlier 
portion  of  the  second  paragraph  of  Sec.  15  supra ,  which  is 
taken  from  cSec.  4- of  tho  Companies'  (Act  40  and  il  Vic, 
c  26)  1877. 

(i)  See  Sec.  130  post,  where  "debts"  arc  defined. 

See  Buckley,  4th  ed.,  487. 

As  to  prdceedings  in   Kn;;land   under  this  section   see  General  Order, 
March  1868,  rule  4,  and  rules  6-19,  Buckley,  4tli  ed.,  614618. 

17.     Where  a  creditor  whose  name  is  entered  on  Court  may 
the  list  of  creditors,  and  whose  debt  or  claim  is  not  *^»\»en8e 
discharged  or  determined,  does  not  consent  to  the  of  creditor 
proposed  reduction,  the  Court  may  (if  it  thinks  fit)  <>"  security 
dispense  with  such  consent  on  the  Company  securing  fJ^^if^J^Jj^^f^^^ 
tho  payment  of  tho  debt  or  claim  of  such  creditor  by 
setting  apart  and  appropriating  in  such  manner  as 
the  Court  may  direct  a  sum  of  such  amount  as  is 
hereinafter  mentioned  (that  is  to  say)  : — 

(flf)  If  the  full  amount  of  the  debt  or  claim  of 
the  creditor  is  admitted  by  the  Company,  or,  though 
not  admitted,  is  such  as  the  Company  are  willing  to 
set  apart  and  appropriate,  then  the  full  amount  of 
the  debt  or  claim  shall  be  set  apart  and  appropriated. 

(b)  If  the  full  amount  of  the  debt  or  claim  of  the 
creditor  is  not  admitted  by  tho  Company  and  is  not 
such  as  the  Company  are  willing  to  set  apart  and 
appropriate,  or  if  the  amount  is  contingent  or  not 
ascertained,  then  the  Court  may,  if  it  thinks  fit, 
inquire  into  and  adjudicate  upon  tho  validity 
of  such  debt  or  claim,  and  the  amount  for  which  the 
Company  may  be  liable  in  respect  thereof,  in  the 
same  manner  as  if  the  Company  were  being  wound 
up  by  the  Court ;  and  the  amount  fixed  by  the  Court 
on  such  inquiry  and  adjudication  shall  be  set  apart 
and  appropriated. 
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Sec.  14  of  the  EngHsh  Companies'  Act  (30  and  31  Vic. 
c,  131),  1867,   verbatim. 

Conaenu  In  In  rb  The  Patent  Ventilating  Granary  Co.,  12  Ch.  D    .  254,  FVy,  /.. 

(declining  to  follow  In  re  Credit  Fonder  of  England,  L.  R.  11  Eq.  350) 
held  that  debenture  holders,  who  hnd  not  consented  in  writing  to  the 
proposed  reduction  of  the  capital  of  the  Company,  and  had  not  attended 
m  Chanibeni  to  object  in  pursuance  of  the  ordinary  notices  and  advertise- 
ments, and  did  nut  appear  in  Court,  could  not  be  taken  to  have  consented 
to  the  reduction,  but  that  either  a  consent  brief  on  their  behalf  must  be 
pi'oduced,  or  the  amount  of  their  debentures  must  be  deposited  in  Court. 

Order  and        18.     The  Registrar   of   joint  stock   Companies, 
minute  to  be  ypon  the  productiou  to  him  of  an  order  of  the  Court 

registered.  ^   r*        >     "     ^  -i«  n     -*  -in/^ 

confirming  the  reduction  of  the  capital  of  a  Com- 
pany, and  the  delivery  to  him  of  a  copy  of  the 
order  and  of  a  minute  (approved  by  the  Court) 
showing,  with  respect  to  the  capital  of  the  Company 
as  altered  by  the  order,  the  amount  of  such  capital, 
the  number  of  shares  in  which  it  is  to  be  divided, 
and  the  amount  of  each  share,  and  the  amount  (if 
any)  at  the  date  of  the  registration  of  the  minute 
proposed  to  be  deemed  to  have  been  paid-up  on  each 
share,  shall  register  the  order  and  minute ;  and,  on 
the  registration,  the  special  resolution  confirmed  by 
the  order  so  registered  shall  take  effect. 

Notice  of  such  registration  shall  be  published  in 
such  manner  as  the  Court  may  direct. 

The  Registrar  sha.ll  certify  under  his  hand  the 
registration  of  the  order  and  minute,  and  his 
certificate  shall  be  conclusive  evidence  that  all  the 
requisitions  of  this.  Act  with  respect  to  the  reduc- 
tion of  capital  have  been  complied  with,  and  that 
the  capital  of  the  Company  is  such  as  is  stated  in 
the  minute. 

Sec.  15  of  the  English  Companies'  Act  (30  and  31  Vic, 
c.   131),  18^7,  verhatim. 

For  the  Form  of  Minute  see  cases  cited  in  Buckley,  4th  ed.,  IBS. 

Minute  to  19.     The  minute,  when  registered,  shall  be  deemed 

memorandum  ^^  ^®  Substituted  for  the  corresponding  part  of  the 
ofassociation.  memorandum  of  association  of  the  Company,  and 
shall  be  of  the  same  validity,  and  subject  to  the 
same  alterations,  as  if  it  had  been  originally  contain- 
ed in  the  memorandum  of  association ;  and,  subject 
as  in  this  Act  mentioned,  no  member  of  the  Com- 
pany, whether  past  or  present,  shall  be  liable  in 
respect  of  any  share   to   any   call    or   contribution 
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exceeding  in  amount  the  diflFerence  (if  any)  between 
the  amount  which  has  been  paid  on  such  share  and 
the  amount  of  the  share  as  fixed  by  the  miuute. 

Soc.  IG  of  the  English  Companies'  Act  (30  and  31  Vic, 
c.  131),  18G7,  verbatim. 

20.  If  any  creditor  who  is  entitled  in  respect  Saving  of 
of  any  debt  or  claim  to  object  to  the  reduction  of  the  "^^^f  ^^  , 

•/  o  ^  creditors  who 

capital  of  a  Company  under  this  Act  is,  in  conse-  are  ignorant 
quence  of  his   ignorance  of  the  proceedings  taken  ?^  proceed- 
with  a  view  to  such  reduction,  or  of  their  nature  *"^'* 
and  effect  with  respect  to  his  claim,  not  entered  on 
the  list  of  creditors,   and  after  such  reduction  the 
Company  is  imable,  within  the  meaning  of  this  Act, 
to  pay  to  the  creditor  the  amount  of  such  debt  or 
claim,   every   person   who    was   a   member    of  the 
Company   at   the   date    of  the    registration    of  the 
order  and  minute  relating  to  the  reduction  of  its 
capital  shall  be  liable  to  contribute  for  the  payment 
of  such  debt  or  claim  an  amount  not  exceeding  the 
amount   which    he   would   have  been  liable  to  con- 
tribute if  the  Company  had  commenced  to  be  wound 
up  on  the  day  prior  to  such -registration ; 

and,  on  the  Company  being  wound  up,  the  Court, 
on  the  application  of  such  creditor,  and  on  proof 
that  he  was  ignorant  of  the  proceedings  taken  with 
a  view  to  the  reduction,  or  of  their  nature  and  effect 
with  respect  to  his  claim,  may,  if  it  thinks  fit,  settle 
a  list  of  such  contributories  accordingly,  and  make 
and  enforce  calls  and  orders  on  the  contributories 
settled  on  such  list  in  the  same  manner  in  all 
respects  as  if  they  were  ordinary  contributories  in  a 
winding-up. 

Nothing  in  this  section  shall  affect  the  rights  of 
the  contributories  of  the  Company  among  them- 
selves. 

Sec.  1 7  of  the  English  Compauios'  Act  (30  und  31  Vic.^ 
c.  131),  1867,  verbatim. 

21.  A  minute,  when  registered,  shall  be  embo-  Registered 
died  in  every  copy  of  the  memorandum  of  association  "»inute  to  he 

T       ,,      "^  .^    *•'      .  ,.  1      •/»  i-i  embodied  m 

issued  alter  its  registration  ;  and,  if  any  Oompany  memoran- 
makes  default  in  complying  with  the  provisions  of  <l.«ra  of  asso- 
this  section,  it  shall  incur  a  penalty  not  exceeding  ^*"'**'"- 
ten  rupees  for  each  copy  in  respect  of  which  such 
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Penalty  on 
concealment 
of  name  of 
creditor. 


Power  to 
reduce  capi- 
tal by  can- 
cellation of 
uni:$sued 
shares. 


Shares  may 
be  divided 
into  shares 
of  smaller 
amount. 


default  is  made  ;  and  every  director  and  manager 
of  the  Company  who  knowingly  and  wilfully  autho- 
rizes or  permits  such  default  shall  incur  the  like 
penalty. 

Sec.  18  of  the  English  Companies'  Act  (oO  and  ol  Vic, 
c.  131),  18G7,  substituting  "ten  rupees"  for  "one  pound." 

22.  If  any  director,  manager  or  oficer  of  the 
Company  wiUully  conceals  the  name  of  any  creditor 
of  the  Company  who  is  entitled  to  object  to  the 
proposed  reduction,  or  wilfully  misrepresents  the 
nature  or  amount  of  the  debt  or  claim  of  any 
creditor  of  the  Company,  or  if  any  director  or 
manager  of  the  Company  abets,  within  the  meaning 
of  the  Indian  Penal  Code,  any  such  concealment  or 
misrepresentation  as  aforesaid,  every  such  director, 
manager  or  officer  shall  be  punished  with  imprison- 
ment for  a  term  which  may  extend  to  one  year, 
or  with  fine,  or  with  both. 

Sec.  19  of  the  English  Companies'  Act  (30  and  31  Vic, 
c.  131),  1867. 

23.  Any  Company  limited  by  shares  may  so 
far  modify  the  conditions  contained  in  its  memo- 
randum of  association,  if  authorized  so  to  do 
by  its  regulations  as  originally  framed  or  as  altered 
by  special  resolution  (i),  as  to  reduce  its  capital  by 
cancelling  any  shares  which,  at  the  date  of  passing 
such  resolution,  have  not  been  taken  or  agreed  to 
be  taken  by  any  persons ;  and  the  provisions  as  to 
reduction  of  capital  contained  in  the  other  sections 
of  this  Act  shall  not  apply  to  any  reduction  made  in 
pursuance  of  this  section. 

Sec.  5  of  the  English  Companies*  Act  (40  and  41  \'ic.j 
c.  26),  1877. 

(i)  See  Sees.  76,  77  post. 
See  note  to  sec.  13  supra. 

Suh'division  of  Shares. 

24.  Any  Company  limited  by  shares  may,  by 
special  resolution  (i),  so  far  modify  the  conditions  con- 
tained in  its  memorandum  of  association,  if  author- 
ized so  to  do  by  its  regulations  as  originally  framed  or 
as  altered  by  special  resolution,  as,  by  sub*division  of 
its  existing  shares  or  any  of  them,  to  divide  its  capital. 
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or  any  part  thereof,  into  shares  of  smaller  amount 
than  is  fixed  by  its  memorandum  of  association  (ii): 

Provided  that  in  the  sub-division  of  the  existing 
shares,  the  proportion  between  the  amount  which  is 
paid  and  the  amount  (if  any)  which  is  unpaid  on  each 
share  of  reduced  amount  shall  be  the  same  as  it 
was  in  the  case  of  the  existing  share  or  shares  from 
which  the  share  of  reduced  amount  is  derived. 

Sec.  21  of  the  English  Companios'  Act  (30  and  31  Vic, 
c.  131),  1807,  verbatim, 

(i)  S.  77 1  post. 
(ii)  S.   12,  supra. 

See  Buckley,  4th  eil.,  p.  490. 

For  Forma  of  Kesoluiiuns  for  the  sub-diTision  of  shares  see  Palmer's 
Company  Precedents,  p.  296. 

25.     The  statement  of  the  number  and  amount  of  ^^P^^'a^  •'ps^- 
the  shares  into  which  the  capital  of  the  Company  is  emhodi^ea^in 
divided,  contained  in  every  copy  of  the  memorandum  memoran- 
of  association  issued  after  the  passing  of  any  such  ^^^  ***^  *'^'*®* 
special  resolution,  shall  be  in  accordance  with  sucli 
resolution;  and  any  Company  which  makes  default 
in    complying   with  the   provisions   of  this   section 
shall  incur  a  penalty  not  exceeding  twenty  rupees 
for  each  copy  in  respect  of  which  such  default    is 
made;    and    every    director    and    manager   of  the 
Company  who  knowingly  or  wilfully  authorizes  or 
permits  such  default  shall  incur  the  like  penalty. 

Sec.  22  of  the  English  Companies'  Act  (30  and  81  Vic, 
c.  131),  18C7  wr^a^im,  substituting  '^twenty  rupees'^  for 
'*  one  pound." 

Associations  not  for  Profit, 
26.     Where    any    association    which    might   be  Special  pro- 
formed  under  this  Act  as  a  limited  Company  proves  ^so^^^^tfoVs^ 
to  the  Local  Government  that  it  is  formed  for  the  formed  for 
purpose  of  promoting  commerce,  art,  science,  charity,  PV»'P9ses  not 
or  any  other  useful  object,  and   that  it  is  the  inten-  ^  **'"*"' 
tion  of  such  association  to  apply  the  profits,  if  any, 
or  other  income  of  the  association  in  promoting  its 
objects,  and  to  prohibit  the  payment  of  any  dividend 
to  its  members,  the   Local    Government    may,  by 
license  under  the  hand  of  one  of  its  Secretaries,  direct 
such  association  to  be  registered  with  limited  liability 
without  the  addition  of  the  word  "limited"  to  its 
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Company 
may  have 
some  share? 
fully  paid, 
and  uthera 
not. 


name;  and  such  association  may  be  registered 
accordingly,  and  upon  registration  shall  enjoy  all 
the  privileges  and  be  subject  to  the  obligations  by 
this  Act  imposed  on  limited  Companies;  with  the 
exceptions  that  none  of  the  provisions  of  this  Act 
that  require  a  limited  Company  to  use  the  word 
"  limited"  as  any  part  of  its  name,  or  to  publish  its 
name,  or  to  send  a  list  of  its  members,  directors,  or 
managers  to  the  Registrar,  shall  apply  to  an  associa- 
tion so  registered  (i). 

The  license  by  the  Local  Government  may  be 
granted  upon  such  conditions  and  subject  to  such 
regulations  as  the  Local  Government  thinks  fit  to 
impose ;  and  such  conditions  and  regulations  shall 
be  binding  on  the  association,  and  may  at  the  option 
of  the  Local  Government  be  inserted  in  the  memo- 
randum and  articles  of  association,  or  in  both  or  one 
of  such  documents. 

Sec.  23  of  tho  English  Companies'  Act  (30  and  31  Vic, 
c.  131),  1867,  save  that  '^  Local  Government'^  is  substituted 
for  the  ^*  Board  of  Trade/' 

(i)  See  sections  8,  9  supra,  and  48,  65,  66,  70,  71,  infra. 

Cf.  Act  XXI.  of  1860  (an  act  for  the  Registration  of  Literary, 
Scientific  and  Charitable  Societies)  post  Appendix. 

Calls  Upon   Shares. 

27.  Nothing?  herein  contained  shall  be  deemed 
to  prevent  any  Company  under  this  Act,  if  authoriz- 
ed by  its  regulations  as  originally  framed  or  as 
altered  by  special  resolution  (i),  from  doing  any  one 
or  more  of  the  following  things,  namely : — 

(a)  making  arrangements  on  the  issue  of  shares 
for  a  difference  between  the  holders  of  such  shares 
in  the  amount  of  calls  to  be  paid,  and  in  the  time  of 
payment  of  such  calls ; 

(b)  accepting  from  any  member  of  the  Company 
who  assents  thereto  the  whole  or  a  part  of  the 
amount  remaining  unpaid  on  any  share  or  shares 
held  by  him,  either  in  discharge  of  the  amount  of  a 
call  payable  in  respect  of  any  other  share  or  shares 
held  by  him  or  without  any  call  having  bcQU  made; 

(c)  paying  dividend  in  proportion  to  the  amount 
paid  up  on  each  share  in  cases  where  a  larger 
amount  is  paid  upon  some  shares  than  on  others  {n). 
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Sec.  24  of  the  English  Companies'  Act  (30  and  31  Vic, 
c.  181),  1867,  verhathn. 
(i)  S.  77,  post. 
(ii)  S.  Ib7,  post. 

Cliiuse  (c.)  Where,  by  the  definition  clauses  in  the  articles  of  association 
of  a  Company,  the  word  *'  capital"  was  declared  to  mean  the  capital  for  the 
time  being  of  the  Company,  and  the  word  "  shares"  the  shares  into  which 
the  capital  was  divided ;  and  by  another  article  the  directors  were 
empowered  to  "  declare  a  dividend  to  be  paid  to  the  members  in  propor- 
tion to  their  shares ; "  and  some  of  the  shares  were  fully  paid  up  and 
others  not,  it  was  held  that  it  was  not  competent  for  the  directors  to 
recommend  a  dividend  payable  to  each  shareholder  in  proportion  to  the 
amount  paid  up  upon  the  shares  held  by  him.  Oakbank  Oil  Co.  v.  Cmm, 
8  Ap.  Ca.  66.  Per  Lord  Blackburn  at  p.  77,  '*  1  can  put  no  meaning  what- 
ever upon  the  words  in  '*  proportion  to  their  shares,"  except  tiiat  the 
dividend  is  to  be  eqital  to  each  member  according  to  the  proportion  which 
he  has  subscribed  of  the  capital  money  •  .  •  The  dividend  is  to  be  paid 
to  the  members  in  proportion  to  their  subscribed  capital."  If  it  is  sought 
to  pay  dividends  in  proportion  to  the  amount  paid  up  on  each  share  the 
resolutions  should  expressly  so  declare.  Per  Lord  Fitegerald^  ibid.  p.  81. 
See  Table  A,  Art.  72  post. 

28.     Every  share  in  any  Company  shall  be  deem-  Manner  in 
ed  and  taken  to  have  been  issued   and  to  be  held  which  shares 
subject  to  the  payment  of  the  whole  amount  thereof  fg^ug^^nd       A 
in  cash,  unless  the  same  has  been  otherwise  deter-  held. 
mined   by  a  contract  duly  made  in  writing  and  filed^^  n^.r^ri^rti-^ 
with  the  Registrar  of  joint-stock  Companies  at  or  yC^<.7  r/s' 
before  the  issue  of  such  shares.  \  *v  uv, .  /suo'-'/f 

Sec.  25  of  the  "English  Companies'  Act  (30  and  31  Vic,  ^''')?V'7/U 
c.  131),  1SG7,  verhaUm.  ''  ^    ^ 

"The  meaning  of  the  section  is  that  you  are  prohibited  from  contracting  Meaning!:  of 
that  shares  issued  shall  be  paid  for  otherwise   than   in   cash  except  by  a  Section. 
registered  contract/*  per  Jessel,  M.  R.  In'rb  British  Farmer* s  Linseed 
Co.,  7  Ch.  Div.  633,  635. 

As  to  the  object  of  the  section  generally  see  Buckley,  4th  ed.,  492,  493, 
and  as  to  what  are,  and  what  are  not,  good  payments  in  cash,  see  Buckley, 
4th  ed.  493,  when  the  cases  are  collected.     See  aUo  Lindley,  4th  ed.  ISll. 

This  section  applies  to  a  Company  generally,  and  not  to  its  liquidation  operation  of 
alone,  Burkinshaw  v.  Nicolls,  3  Ap.  Ca.  1004.  Sedaon. 

In  In  rb  Government  Security  Fire  Insurance  Co.,  l^hite^s  case,  12  Ch.  White's  case. 
Biv.  511,  the  proprietor  of  a  newspaper  agreed  with  a  company  to  insert 
for  them  a  series  of  advertisements  in  his  newspaper  and  to  accept  pay- 
ment of  his  account  in  fully  paid-up  shares.  He  inserted  the  advertise- 
ments and  sent  in  his  account  to  the  Company.  The  Company  accepted 
the  account  and  allotted  him  fully  paid-up  shares  to  the  amount  thereof. 
The  contract  was  not  registered  in  pursuance  of  the  Companies*  Act, 
1867,  s.  25,  and  the  Company  was  afterwards  wouml  up.  It  was  held 
(reversing  the  decision  of  Hall,  V.  C,  10  Ch.  D  .  720)  that  the  allottee 
having  originally  agreed  to  accept  shares  in  payment  of  his  account,  the 
Company  never  came  under  any  liability  to  pay  for  the  advertisements  in 
cash  ;  and  therefore  the  allottee  must  be  placed  on  the  list  of  contributories 
for  unpaid  shares.  Per  Jamesy  L.  J.,  at  p.  516  :  "*  It  appears  to  me  that 
what  the  contract  really  means  is  this,  '  If  you  are  willing  to  insert  the 
adverusements  for  three  months,  you  may  do  it,  but  you  must  not,  under 
anv  circumstances,  ap|>ly  to  us  for  cash  for  these  advertisements.*  It  was 
a  bargain,  to  this  eflfect :   *  You  shall  do  the  work,  and  we  will  give  you 
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shares  in  our  Company  for  it.'  It  never  was  intended  by  either  party, 
according  to  my  view,  to  be  a  bargain  resulting  in  a  money  demand  upon 
a  quantum  meruit  y  or  upon  the  usual  scale  of  charges  for  advertisements,^^ 
Sparjro'8  case.  Spargo's  case,  L.  R.  8  Ch.  -407,  whs  thus  distinguished  by  the  same 
learned  Judge  :  **  All  that  was  said  in  Spargo's  case  was,  that  it  was  not, 
under  the  Act  of  Parliament,  absolutely  necessary  that  bank  notes  or 
sovereigns  should  pass  and  repass  from  one  party  to  another ;  that  was 
not  a  reasonable  interpretation  to  be  put  on  the  Act  of  Parliament,  when 
it  speaks  of  'payment  in  cash';  and  that  payment  in  cash  meant  what 
was  payment  in  point  of  law,  and  that  what  would  sustain  a  plea  of  pay- 
ment in  point  of  law  was  payment  in  cash  within  the  meaning  of  the  Act. 
Therefore  it  must  be  shown  that  it  wouUl  sustain  a  plea  of  payment. 
Here  there  was  nothing  to  pay.  If  there  could  be  no  money  demand, 
there  never  was  anything  to  pay.  The  bargain  was  that  Mr.  yVhite  should 
accept  payment  in  shares,  and  must  not  look  for  cash.''  And  Cotton,  L.  J., 
at  p.  619,  says:  **  All  thnt  the  decisions  amount  to  is  this,  that  when  under 
such  circumstances,  that  is  to  say,  when  there  are  fully  ))aid-up  shares  in 
the  name  of  a  man  put  there  in  pursuance  of  an  agreement,  it  shall  be 
considered  that  the  Act  of  Parliament  is  satisfied  if  at  the  time  there  was 
money  due  by  the  Company  to  the  shareholder  which  could  be  satisfied  by 
the  calls  due  on  the  shares,  and  that  there  was  an  agreement  in  effect 
that  it  should  be  so  satisfied,"  and  FothergilVs  case,  L.  R.  8  Ch.  270  was 
followed. 

Per  Lord  Blackburn  {Burkinshaw  v.  Nicolls,  3  Ap.  Ca.  1025)  "  The  25th 
section  of  the  Act  of  Parliament  in  question,  though  not  wonled  perhaps 
quite  as  1  think  it  might  have  been  worded,  clearly  means  no  more  than 
this  :  that  no  contract  by  which  slfferes  shall  be  considered  as  duly  paid 
up  when  they  are  not  in  fact  paid  up.  shall  be  valid  unless  it  be  registered  ; 
and  that  when  there  is  no  such  registered  contract,  the  shares  are  to  be 
payable  in  cash.     More  than  that  1  do  not  tliink  it  means." 

«*  Contract.'*  As  to  what  constitutes  a  "  contract"  under  this  section,  see  Buckley, 

4th  ed.,  497. 

On  the  other  hand,  crediting  to  a  director  a  sum  of  money  equal  to 
three-fourths  of  the  amount  paid  up  by  him  upon  his  shares  in  comtidera- 
tion  of  his  giving  up  certain  benefits  was  held  equal  to  a  cash  payment  by 
him  within  the  meaning  of  the  section  in  qucHtion.  In  rb  Regent  United 
Service  Stores  e.  p.  Bentley,  12  Ch.  0  .  850.  See  also  In  re  Barrow-in^ 
Furness  Co.^  14  Ch.  Div.  403,  and  In  rk  Slapleford  Colliery  Company, 
Barrow's  case,  14  Ch.  Div.  432,  which  are  set  out  and  discussed  at  pp.  49i, 
495,  of  Buckley,  4th  ed. 

But,  under  circumstances  such  as  those  stated  in  White's  case 
supra,  the  allottee  has  a  right  to  prove  for  damages  to  the  amount  of  the 
calls  made  or  which  might  be  made  upon  him.  See  In  rb  Government 
Security  Fire  Insurance  Co.,  Mudford's  claim,  14  Ch.  D  .  634,  which  was 
followed  in  Great  AmtrtiUan  Gold  Mining  Co.,  ex -parte  Appleyard,  18  Ch. 
D  .  587,  serf  CM^e  Buckley,  4th  ed.,  pp.  113,  499,  as  to  whether  these 
last  two  cases  are  consistent  with  Houldsworth  v.  Glasgow  Bank,  5  App. 
Ca.  317. 

"Issue."  ««  At  or  before  the  issue  of  such  shares. "  see  Re  Ambrose  Lake  Tin  and 

Copper  Co.,  Clarke^s  case,  8  Ch.  Div.  635,  from  which  it  appears  that  an 
allotment  of  shares  does  not  constitute  the  "  issuing"  of  the  shares,  for 
which  something  more  than  the  mere  allotment  is  necessary.  **  The  Act 
of  Parliament,"  says  Cockburn,  L.  0.  J.,  at  p.  636,  **  imposes  no  condition 
upon  allotment  such  as  it  imposes  on  the  issue  of  shares,  and  I  think 
that,  inasmuch* as  the  term  '  issue'  is  used,  it  must  be  taken  as  meaning 
something  distinct  from  allotment,  and  as  importing  that  some  subse- 
quent act  has  been  done  whereby  the  title  of  the  allottee  becomes 
complete,  either  by  the  holder  of  the  shares  receiving  some  certificate, 
of  being  placed  on  the  register  of  shareholders,  or  by  some  other  step 
by  which  the  title  derived  from  the  allotment  may  be  made  entire  and 
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complete."     In  this  case,  Bush's  case,  L.  R.  9  Ch.   554,  was  followed, 
and  Blyth*s  case,  4  Ch.  Div.  240,  (jistinguished. 

**  The  question  is  whether  the  shareholder  has  or  not  been  put  completely 
in  possession  of  his  share,  and  this  may  be  so,  although  some  formal  act 
may  not  have  been  completed.*'     Buckley,  4th  ed.,  499. 

In  In  re  Gold  Company,  11  Ch.  Div.  701,  the  registration  of  the  contract 
in  question  in  that  case  and  of  the  subsequent  allotment  of  shares  were 
expressly  effected  to  escape  this  provision.  See  this  case  more  fully 
referred  to,  post. 

It  is  to  be  observed  that  Sec.  25  of  the  Companies'  Act,  1867,  has  no  ^1°°^;^°^^ 
application  in  a  question  in  a  winding-up  of  liability  to  take  shares  which  gfarel'which 
were  never  allotted  bv  the  Company.    In  re  Victoria  Mansions,  Norton's  have  been 
case,  50  L.  J.  Ch.  D      454.     Per  Fry,  J.,  ibid.  "  Sec.  26  only  applies  to  "  ^«"«^" 
shares  when  issued.     In  this  case  the  shares  were  not  issued." 

And  original  shares  that  have  been  forfeited  by  the  Company  for  non- 
payment of  calls  can  be  resold  by  the  directors  for  less  than  the  nominal 
value  without  a  contract  registered  under  this  section.  Such  shares  are 
not  **  issued  "  by  the  Company.  Per  Bacon,  V.  €.,  in  In  re  Exchange 
Banking  Co.,  RamwelVs  case,  50  L.  J.  Ch.  D.  .  827. 

A  limited  Company  may,  where  so  authorized  by  its  articles  of  associa-  Issued  of  shares 
tion,  issue  shares  at  a  discount  under  a  contract  duly  registered  under  at  discount. 
the  section.     In  re  Plaskynaston  Tube  Co.,  23  Ch.  D.  ,  543;  and  Ince 
Hall  Rolling  Co.,  ibid.  545,  note. 

Transfer  of  Shares. 

29.  A  Company  shall,  on  the  application  of  the  Transfer 
transferor  of  any  share  or  interest  in  the  Company,  "l^y  ^y^' 
enter  in  its  register  of  members  the  name  of  the  request  0* 
transferee  of  such  share  or  interest    in  the   same  transferor, 
manner  and  subject  to  the  same  conditions  as  if  the 
application  for  such  entry  were  made  by  the  trans- 
feree. 

Sec.  20,  English  Companies' Act  (30  and  81  Vic,  c.  131), 

1807^  verba tim. 

Cf.  88.  44  and  58  post. 

See  Bush's  case,  L.  R.  6  Ch.  24G,  and  L.  R.  6  H.  L.  37 ;  which  shows 
that  a  transferor  will  not  necessarily  be  liable  for  omissions  by  the 
directors  in  carrying  out  the  formalities  of  the  transfer. 

See  further  as  to  the  effect  of  neglecting  to  see  to  the  transfer  of 
shares  under  Act  XIX.  of  1857.  In  re  The  East  Indian  Trading  and 
Banking  Co.,  Jamnadas  SavaklaVs  case,  3  Bom.  H.  C.  O.  C.  J.  11-i,  and 
I.N  RK  Mercantile  Credit  and  Financial  Association:  ex-parte  M.  R. 
Dalvi,  3  Bom.  H.  C.  O.  C.  J.  125,  and  see  these  cases  cited  fully  post, 

Semble,  this  section  would  more  properly  immediately  precede  sec.  53 
post. 

Share-warrants  to  Bearer. 

30.  In  the  case  of  a  Company  limited  by  shares,  Warrant  of 
the  Company,  if  authorized  so  to  do  by  its  regula-  li™»t««^ 
tions   as  originally  framed  or  as  altered  by  special  patup^may 
resolution  (i),  and  subject  to  the  provisions  of  such  be  issued  in 
regulations,  may,  with  respect  to  any  share  which  is  bearer, 
fully  paid  up,  or  with  respect  to  stock,  issue  under 
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rant. 
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their  common  seal  a  warrant  (hereinafter  referred  to 
as  a  share- warrant)  stating  that  the  bearer  thereof 
is  entitled  to  the  shares  or  stock  therein  specified, 
and  may  provide,  by  coupons  or  otherwise,  for  the 
payment  of  the  future  dividends  on  such  shares  or 
stock. 

Sec.  27,  Engliah  Compauios'  Act  {30uud31  Vic.c.  131), 
1807,  verbatim. 

(i)  See  sec.  77,  post. 
Cf.  Sees.  34  and  47  post. 

In  RK  National  Funds  Assurance  Co.,  10  Ch.  D  .  1 18,  it  was  decided  that 
payment  out  of  capital  by  directors  of  the  Company  of  the  interest  on 
share- warrants  issued  under  sec.  27  of  the  English  Act  was  ultra  vires 
and  a  breach  of  trust.     See  this  case  further  referred  to,  post, 

31.  A  share- warrant  shall  entitle  the  bearer 
thereof  to  the  shares  or  stock  specified  therein  ;  and 
such  shares  or  stock  may  be  transferred  by  the 
delivery  of  the  share-warrant. 

Soc.  28  of  the  English  Coinpauies*  Act  (30  and  31  Vic, 
c,  131),  1867,  vcrbatun, 

32.  The  bearer  of  a  share-warrant  shall,  subject 
bearer  oT  a  ^^  ^^^  regulations  of  the  Company,  be  entitled,  on 
share-warrant  Surrendering  such  warrant  for  cancellation,  to  have 
in  the  regis-   jjig  name  entered  as  a  member  in  the,  reo^ister  of 

members  ;  and  the  Company  shall  be  responsible  for 
any  loss  incurred  by  any  person  by  reason  of  the 
Company  entering  in  its  register  of  members  the 
name  of  any  bearer  of  a  share-warrant  in  respect  of 
the  shares  or  stock  specified  therein  without  the 
share-warrant  being  surrendered  and  cancelled. 

Sec.  21)  of  the  English  Coinpauiea'  Act  (30  and  31  Vic, 
c.  131),  18G7,  verbatim. 

33.  The  bearer  of  a  share-warrant  may,  if  the 
regulations  of  the  Company  so  provide,  be  deemed 
to  be  a  member  (i)  of  the  Company  within  the  mean- 
ing of  this  Act,  either  to  the  full  extent  or  for  such 
purposes  as  may  be  prescribed  by  the  regulations :  . 

Provided  that  the  bearer  of  a  share-warrant  shall 
not  be  qualified  in  respect  of  the  shares  or  stock 
specified  in  such  warrant  for  being  a  director  or 
manager  of  the  Company  in  cases  where  such  a 
qualification  is  prescribed  by  the  regulations  of  the 
Company, 
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See.  30  of*  tlie  English  Companies'  Act  (30  and  31  Vic., 
e.  131),  1867,  vcrbatufu 

(i)  See  Sec.  4:5  post,  after  which  this  section  would  more  appropriately 
have  come. 

See  note  to  this  section,  Buckley,  4th  ed.,  501. 

34.  On  the  issue  of  a  share-warrant  in  respect  Entries  in 
of  any  share  or  stock,  the  Company  shall  strike  out  where^sharc- 
of  its  register  of  members  the  name  of  the  member  warrant 
then  entered  therein  as  holding  such  share  or  stock,  *^*"^^- 

as  if  he  had  ceased  to  be  a  member,  and  shall  enter 
in  the  register  the  following  particulars  : — 
(a)  the  fact  of  the  issue  of  the  warrant ; 

(fc)  a  statement  of  the  shares  or  stock  included  in 
the  warrant,  distinguishing  each  share  by  its  number; 
(c)  the  date  of  the  issue  of  the  warrant. 

Sec.  31  of  the  English  Companies*  Act  (30  and  31  Vic, 
c.  131 ),  1867,  verhatim,  down  to  the  end  of  clause  (c),  after 
which  the  above  section  in  the  English  Act  contains  the 
clause  which  follows  clause  (c)  in  Sec.  47,  'post. 

In  the  English  Act  of  1867  there  follows  Sec.  32  which  corresponds 
with  Sec.  49  of  this  Act.     See  post. 

35.  There   shall  be  charged   on   every    share-  stamps  on 
warrant  a  stamp-duty  of  an  amount  equal  to  three  »hare.war- 

•  •  I*      ^  7*7  T  rants. 

times  the  amount  oi  the  ad  valorem  stamp-duty 
which  would  be  chargeable  on  an  instrument  trans- 
ferring the  shares  or  stock  specified  in  the  warrant  if 
the  consideration  for  the  transfer  were  the  nominal 
value  of  such  shares  or  stock. 

If  a  share-warrant  is  issued  without  being  duly  Penalty  for 
stamped,  the  Company  issuing  the  same,  and  also  'j'"*"|^  ^^ 
every  person  who,  at  the  time  when  it  is  issued,  is  rant  not  duly 
the  managing  director  or  secretary  or  other  principal  stamped, 
officer  of  the  Company,  shall  forfeit  the  sum  of  five 
hundred  rupees. 

Sec.  33  of  the  English  Companies'  Act  (30  and  81  Vic, 
c.  131),  18G7. 

The  penalty  is  taken  vrrbatlm  from  33  and  3  i  Vic,  c.  97, 
s.  127  (The  Stamp  Act,  1870),  substituting  ''five  hun- 
dred rupees"  for  ''fifty  pound«.^^ 

Ill  the  English  Act  of  1867  there  follow  three  sections  which  enact 
penalties  on  persons  committing  the  forgeries  specified  in  Sec.  34  of  that 
Act— on  persons  faUely  personating  the  owners  of  shares  (s.  36),  and  on 
persons  engraving  plates,  &c.  (s.  36). 

In  India   these  provisions  would  he  superfluous  in  this  Act,  as  the 
offences  referred  to  are  dealt  with   in  the  Penal  Code  (Act  XLV.  of 
1860),  chap.  XVII.  (sees.  415,  416,)  and  Chap.  XVIII. 
4, 
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Then  follows  in  the  Etiglisli  Compunies'  Act  of  1867,  Sec.  37,  which 
corresponds  with  Sec.  67  post,  and  sec.  33,  which  corresponds  with  tec. 

SS  post. 

Change  of  Name. 

36.  Any  Company  under  this  Act,  with  the 
sanction  of  a  special  resohition  of  the  Company 
passed  in  manner  hereinafter  mentioned  (i),  and  with 
the  approval  of  the  Local  Government  testified  in 
writing  under  the  hand  of  one  of  the  Secretaries  to 
such  Government,  may  change  its  name  (ii);  and,  upon 
such  change  being  made,  the  Registrar  shall  enter  the 
new  name  on  the  register  in  the  place  of  the  former 
name,  and  shall  issue  a  certificate  of  incorporation, 
altered  to  meet  the  circumstances  of  the  case  ;  but 
no  such  alteration  of  name  shall  affect  any  rights  or 
obligations  of  the  Company,  or  render  defective  any 
legal  proceedings  instituted  or  to  be  instituted  by  or 
against  the  Company;  and  any  legal  proceedings 
may  be  continued  or  commenced  against  the  Com- 
pany by  its  new  name  that  might  have  been  continu- 
ed or  commenced  against  the  Company  by  its  former 
name. 

Explanation. — The  issue  of  the  certificate  of  incor- 
poration is  necessary  to  complete  the  change  of 
name. 

Sec.  lo  of  the  Eui^^lish  Companies^  Act  (25  and  26  A^ic, 
c.  89),  1802,  substituting  the  words  '*  Board  of  Trade"  for 
''Local  Government/*  and  its  **  Secretaries  orassistant  secre- 
taries'^ for  *'  one  of  the  Secretaries  to  such  Government.'^ 

Sec.  13  of  the  Indian  Companies*  Act  X.  of  1866,  verba- 
tim,  except  the  Explanation,  which  is  there  omitted. 
(i)  See  Sec.  77  po§t. 
(ii)  See  Sec.  4:^  po»t. 

A«  to  the  Explanation  sec  Shachleford,  Ford  <^*  Co.  v.  Dangerfield, 
L.  R.  3  C  P»  •t07,  and  as  to  the  effect  of  a  Cv-rtilicate  of  incorporation, 
see  Stc.  41  post. 

Articles  of  Association  (i). 

37.  The  memorandum  of  association  may,  in  the 
case  of  a  Company  limited  by  shares,  and  shall,  in 
the  case  of  a  Company  limited  by  guarantee  or  un- 
limited, be  accompanied,  when  registered,  by  articles 
of  association  signed  by  the  subscribers  to  the 
memorandum  of  association,  and  prescribing  such 
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regulations  for  the  Company  as  the  subscribers  to 
the  memorandum  of  association  deem  expedient. 

The  articles  shall  be  expressed  in  separate  para- 
graphs, numbered  consecutively.  They  may  adopt 
all  or  any  of  the  provisions  contained  in  the  table 
marked  A  in  the  first  schedule  hereto.  They  shall, 
in  the  case  of  a  Company,  whether  limited  by 
guarantee  or  unlimited,  that  has  a  capital  divided 
into  shai-es,  state  the  amount  of  capital  with  which 
the  Company  proposes  to  bo  registered  (ii),  and  in  the 
case  of  a  Company,  whether  limited  by  guarantee 
or  unlimited,  that  has  not  a  capital  divided  into 
shares,  state  the  number  of  members  (iii) ;  with  which 
the  Company  purposes  to  be  registered,  for  the 
purpose  of  enabling  the  Registrar  to  determine  the 
fees  payable  on  registration  (iv). 

In  a  Company  limited  by  guarantee  or  unlimited, 
and  having  a  capital  divided  into  shares,  each  sub- 
scriber shall  take  one  share,  at  the  least,  and  shall 
write  opposite  to  his  name  in  the  memorandum  of 
association  the  number  of  shares  he  takes  (v). 

Sec.  14  of  the  English  Companies'  Act  (25  and  26  Vic, 
c.  89),  1862,  and  Sec.  14  of  the  Indian  Companies'  Act  X. 
of  1866,  verbatim. 

{[)  See  Sec.  76  post^  as  to  power  to  alter  regulations  by  speeinl  regu- 
lation. 

(ii)  See  Sched.  II.,  Fi)niis  C  ana  D. 

(iii)  As  10  increase  of  mimber  of  members,  see  sec.  b7  post. 
(iv)  See  Sclied.  II.,  Form  B. 

(v)  Cf.  Sec.  8  supra,  (f)  and  (g), 
Cf.  also  Sec.  7  of  Act  XIX.  of  1857. 

It  seems  that  the  words  "  memorandum  of  association"  in  the  last  para- 
graph of  this  section  should  be  *"*  articles  of  association.*'  See  Forms  C 
and  I)  whei-e  the  column  showing  the  number  of  shares  taken  by  each 
subscriber  is  put  in  th«  articles  of  association.  See  Mr.  Btieklev's  note  to 
as.  9  and  14  of  the  English  Act  1862  (4th  ed.,  pp.  9  and  16.) 

See  Sec.  80  po%t^  as  to  annexing  copies  of  special  resolutions  (pa  ssed 
under  Sec.  76  ptist)  to  or  embodying  them  in  articles  of  association. 

38.  In  the  case  of  a  Company  limited  by  shares.  Application 
if  the  memorandum  of  association  is  not  accompa- "^  ^**^'^  ^ 
nied  by  articles  of  association,  or,  in  so  far  as  the 
articles  do  not  exclude  or  modify  the  regulations 
contained  in  the  table  marked  A  in  the  first  schedule 
hereto,  the  last-mentioned  regulations  shall,  so  far 
as  the  same  are  applicable,  be  deemed  to  be  the 
regulations  of  the  Company,  in  the  same  manner 
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Si^jrnfiturc 
and  effect  of 
articles  of 
association. 


and  to  the  same  extent  as  ^f  they  had  been  inserted 
in  articles  of  association  and  the  articles  had  been 
duly  registered. 

Sec.  lo  ot  tho  English  Companies*  Act  (25  and  20  Vic.,, 
c.  89),  1862,  and  Sec.  15  of  tlic  Indian  Companies*  Act  X. 
of  180G,  vcrhaiinu 

See  Sec.  95  post  as  to  the  power  of  the  Governor-General  in  Council 
to  alter  the  forms  annexed  to  this  Act. 

Cf.  Act  XIX.  of  1857,  8.  7. 

39.  The  articles  of  association  shall  be  printed, 
and  shall  be  signed  by  each  subscriber  in  the 
presence  of,  and  be  attested  by,  one  witness  at  the 
least. 

When  registered,  they  shall  bind  the  Company 
and  the  members  thereof  to  the  same  extent  as  if 
each  member  had  subscribed  his  name  thereto  and 
as  if  such  articles  contained  a  contract  on  the 
part  of  himself,  his  heirs,  executors  and  administra- 
tors to  conform  to  all  the  regulations  contained  in 
such  articles  subject  to  the  provisions  of  this  Act  (i). 

All  monies  payable  by  any  member  to  the  Com- 
pany in  pursuance  of  the  conditions  and  regulations 
of  the  Company,  or  any  of  such  conditions  or 
regulations,  shall  be  deemed  to  be  a  debt  due  from 
such  member  to  the  Company  (ii). 

Sec.  16  of  the  English  Companies'  Act  (25  and  2G  Vic, 
c.  89),  1862,  and  Sec.  16  of  the  Indian  Companies'  Act  X.  of 
1866,  both  of  which,  however,  commenced  as  follows :  —  '*  Th(^ 
articles  of  association  shall  be  printed,  thoy  shall  bear  the 
same  stamp  as  if  tliey  were  contained  in  a  deed,*'  &c.  Tho 
section  in  tho  English  Act  concluded  as  follows — "and 
in  England  and  Ireland  to  be  in  the  nature  of  a  specialty 
debt." 

(i)  See  sec.  1 1  supra,  and  note  thereto. 

(ii)  See  sec.  VLbpost,  and  Sched  I.,  Table  A,  arts.  4*7  i'oc^ 

Cf.  also  Act  XIX.  of  1857,  ss.  8, 9. 

In  England  a  longer  period  of  limitation,  namely  twenty  years,  (3  and  4 
Will.  IV.,  c.  42,  8.  §,)  was  fixed  for  suits  for  specialty  than'for  simple  debts 
(the  perio<l  for  suits  upon  which  is  six  years) .  See  The  Cork  and  Bandon 
Railway  Co,  v.  Qoode,  13  C.  B.  826 ;  22  L.  J.  C.  P.  198.  A  call,  however, 
founded  on  a  Colonial  Act,  was  held  to  constitute  merely  a  simple  contract 
debt  in  Welland  Railway  Co.  v.  Blake,  30  L.  J.  Ex.  lt>l. 

In  India,  where  there  is  no  distinction  between  specialty  and  simple 
debts,  the  period  of  limitntion  fixed  for  recovery  of  calls  is  three  yenrs 
from  the  time  when  the  call  is  payable,  Act  XV.  of  1877,  Sched^  II., 
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DW.  I.,  No.  112,  and  for  other  monies  payable  also  three  years.    Sched. 
II.,  Part  VI.  of  Act  XV.  of  1877. 

It  follows  therefore  that  a  liquidator  in  India  is  not  entitled  to  priority 
over  other  simple  contract  creditors  as  in  England ;  he  was  held  to  be 
in  respect  of  calls  made  since  the  winding-up  in  Buck  v.  Robson  L. 
R.  10  £q.  629,  631»  634.  See  Asiatic  Banking  Corporation  t.  Amador 
Viegas,  8  Bom.  H.  C.  20.  And  now  in  England  the  distinction  betwe«»n 
specialty  and  simple  contract  debts  of  deceased  persons  is  abolished  by  32 
and  33  Vic.  46 ;  but  that  Act  does  not  prejudice  or  affect  any  lien,  charge 
or  other  security  which  any  creditor  may  hold  ur  be  entitled  to  for 
payment  of  his  debt. 

General  Provisions. 

40.     The  memorandum  of  association,  and  the  Registration 
articles  of  association,  if  any,  shall  be  delivered  to  Sf,;!?^T"";* 

ii-fc»  /»••  1    Vi  •        1         •      t*       dum  of  asso* 

the  Registrar  of  joint  stock  Companies  hereinafter  ciation  and 
mentioned  (i),  who  shall  retain  and  register  the  same,  abides  of 
[It  is  not  his  duty  to  require  evidence  as  to  whether  wlth^fees^as 
the  several  subscribers  to  a  memorandum  of  associa-  »n  table  B. 
tion  so  delivered  are  competent  to  contract.] 

There  shall  be  paid  to  the  Registrar  by  a  Company 
having  a  capital  divided  into  shares,  in  respect  of 
the  several  matters  mentioned  in  the  table  marked 
B  in  the  first  schedule  hereto,  the  several  fees 
therein  specified,  or  such  smaller  fees  as  the  Gov- 
ernor-General in  Council  may  from  time  to  time 
direct  (ii),  and  by  a  Company  not  having  a  capital 
divided  into  shares,  in  respect  of  the  several  matters 
mentioned  in  the  table  marked  C  in  the  first  schedule 
hereto,  the  several  fees  therein  specified,  or  such 
smaller  fees  as  the  Governor-General  in  Council  may 
from  time  to  time  direct. 

All  fees  paid  to  the  said  Registrar  in  pursuance  of  . 
this  Act  shall  be  accounted  for  to  Government. 

Sec.  3  7  of  the  English  Companies'  Act  (25  and  20  Vic, 
c.  89),  1862;  excluding  the  words  put  iu  brackets  above  and 
substitutiug  *'  Board  of  Trade  ^'  for  ''  Governor- General  in 
Council ''  in  the  second  paragraph.  The  section  in  the 
English  Act,  iu  place  of  the  third  paragraph,  provides  that 
^'all  fees  paid  to  the  said  Eegistrar  in  pursuance  of  this  Act 
shall  be  paid  in  to  the  receipt  of  Her  Majesty's  Exchequer, 
and  be  carried  to  the  account  of  the  Consolidated  Fund  of 
United  Kingdom  of  Great  Britain  and  Ireland." 

Sec,  17  of  the  Indian  Companies'  Act,  1806,  rerhaton, 
save  the  sentence  in  brackets  above. 

(i)  See  sec.  220,/>osf. 
(ii)  See  sec.  95,  post. 
Cf.  also  Act  XIX.  of  1857,  s.  10. 
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As  to  tlie  words  in  brackets  inserted  in  the  present  Act,  see  In  re 
Nassau  Phosphate  Co..  2  Ch.  D.  .  610;  614  {per  Hall,  V.  C.) 

Effect  of  re-  41.  Upon  the  registration  of  the  memorandum 
gistratioa.  ^^  association,  and  of  the  articles  of  association  in 
cases  where  articles  of  association  are  required  by 
this  Act  or  by  the  desire  of  the  parties  to  be  regis- 
tered, the  Registrar  shall  certify  under  his  hand  that 
the  Company  is  incorporated,  and  in  the  case  of  a 
limited  Company  that  the  Company  is  limited:  the 
subscribers  of  the  memorandum  of  association, 
together  with  such  other  persons  as  may  from  time 
to  time  become  members  (i)  of  the  Company,  shall 
thereupon  be  a  body  corporate  by  the  name  con- 
tained in  the  memorandum  of  association,  capable 
forthwith  of  exercising  all  the  functions  of  an  incor- 
porated Company,  and  having  perpetual  succession 
and  a  common  seal,  but  with  such  liability  on  the 
part  of  the  members  to  contribute  to  the  assets  ot 
the  Company,  in  the  event  of  the  same  being  wound 
up,  as  is  hereinafter  mentioned  (ii). 

A  certificate  of  the  incorporation  of  any  Com- 
pany given  by  the  Registrar  shall  be  conclusive 
evidence  that  all  the  requisitions  of  this  Act  in 
respect  of  registration  have  been  complied  with  (iii). 

Sec.  1 8  of  the  English  Companies*  Act  (25  and  26  Vic., 
c.  89),  18G2,  and  Sec.  18  of  the  Indian  Companies'  Act,  1866, 
verlatim,  save  that  in  the  EnglishAct  the  words  "with  power 
to  hold  lands"  are  inserted  after  "  and  a  common  seal/' 

In  India  a  Corporation  may  freely  hold  lands,  Whitley 
Stokes  on  Indian  Companies'  Act,  1866,  p.  79  j  see  also  Act 
IV.  of  1837. 

(i)  SeeSec.  45po«/. 
(ii)  See  Sec.  61  post. 
(iii)  Cf.  Sec.  235  and  236 pos/.  Cf.  aUo  Act  XIX  of  1857,  Scoi  II. 

•*  I  think,"  sail!  Lord  Chelmsford  in  Oakes  v  Turquand,  L.  R.  2  H.  L. 
at  p.  354,  "  the  certificate  prevents  all  recurrence  to  prior  matters  essen- 
tial to  registration)  among.st  which  \*  the  snhscriptioti  ui  a  memorandum 
of  associatioii  hy  seven  persons,  and  that  it  is  ccmclustve  in  this  case,  that 
all  previous  requisites  had  heen  complied  with/' 

See  also  Glover  v.  Giles,  18  Ch.  D.  .  1/3. 

Incorporation  or  registration  may  he  proved  by  other  evidence  a**  well 
ashvthe  Kegintrar's  certificate,  ^ecMostyn  v.  Calcott  Mining  Co.^  1  Ft»». 
and  Fin.  53^i;  Agriculturist  Cattle  Insurance  Co  v.  Fitzgerald,  16  Q  B. 
432;  Of,  B.  v.  Frankland,  9  Jur.  N.  S.  390;  Taylor  on  Evidence,  ()th 
ed.,  p.  418  ;  and  In  ke  Alliance  Financial  Association,  Blaney*s  case, 
3  Bom.  H.  C.  Rep.  O.  C.  J.  100. 
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But  qvusre  whether  the  certificate  is  concluRiTe  on  the  qnestion  whether 
or  not  the  provisions  of  the  Act  are  applicable  to  the  Company  at  all,  see    . 
Buckley,  4th  ed.,  18, 19.     Shclford  on  Companies,  2nd  ed.,  186, 187,  and 
Lindlev,  4th  ed.,  164»  wad  Re  Northumberland  and  Durham  District  Bank- 
ing Co:,  2  De  G.  and  J.  357.  371 ;  27  L.  J.  Ch.  354. 

42.     A  copy  of  the  memorandum  of  association,  Copies  of 
having  annexed  thereto  the  articles  of  association,  ™u"^^' 
if  any,  shall  be  forwarded  to  every  member,  at  his  articles  to  be 
request,  on  payment  of  such  sum,  not  exceeding  one  *^*^^"ii^ 
rupee,  as  may  be  prescribed   by  the  Company  for 
each  copy ;  and  if  any  Company  makes  default  in 
forwarding  a  copy  of  the  memorandum  of  associa- 
tion and  articles  of  association,  if  any,  to  a  member 
in  pursuance  of  this  section,  the  Company  so  making 
default  shall  for  each  such  offence  incur  a  penalty 
not  exceeding  twenty  rupees  (i). 

Sec.  19  of  the  English  Companies'  Act  (25  and  26  Vic, 
c.  89),  1862,  verbatimy  substituting  '^  rupee"  for  "  shilling'^ 
and  ''  twenty  rupees"  for  "  one  pound"  in  that  section.  Sec. 
19  of  the  Indian  Companies'  Act  X.  of  1866,  verbatim, 

(i)  For  cognizance  of  offences,  &c.,  see  sec.  252  post. 

Cf.  Act  XIX.  of  1857  s.  25. 

43 •     No   Company   shall  be  registered   under  a  Prohibition 
name  identical   with   that   by   which   a   subsisting  J^^**°^^^^^J^ 
Company  is  already  registered,  or  so  nearly  resem-  inCompanics. 
bling  the  same  as  to  be  calculated  to  deceive,  except 
in  a  case  where  such  subsisting  Company  is  in  the 
course  of  being  dissolved,  and  testifies  its  consent  in 
siich  manner  as  the  Registrar  requires. 

If  any  Company,  through  inadvertence  or  other- 
wise, is,  without  such  consent  as  aforesaid,  regis- 
tered by  a  name  identical  with  that  by  which  a 
subsisting  Company  is  registered,  or  so  nearly  resem- 
bling the  same  as  to  be  calculated  to  deceive,  such  first- 
mentioned  Company  may,  with  the  sanction  of  the 
Registrar,  change  its  name  (i);  and  upon  such  change 
being  made,  the  Registrar  shall  enter  the  new  name 
on  the  register  in  the  place  of  the  former  name,  and 
shall  issue  a  certificate  of  incorporation  altered  to 
meet  the  circumstances  of  the  case ;  but  no  such 
alteration  of  name  shall  affect  any  rights  or  obliga- 
tions of  the  Company,  or  render  defective  any  legal 
proceeding's  instituted  or  to  be  instituted  by  or 
against  the  Company,  and  any  legal  proceedings  may 
be  continued  or  commenced  against  the  Company  by 
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its  new  name  that  might  have  been  continued  or 
commcnoed  against  the  Company  by  its  former 
name. 

Sec.  20  of  the  Englisli  Companies'  Act  (25  uiiJ  26  Vic, 
c.  89),  18^2,  and  Sec.  20  of  the  Indian  Companies'  Act  X. 
of  1866,  ver hatha, 

(i)  See  sec.  36  si^ra. 

Cf.  Act  XIX.  of  1967  ».  4. 

There  is  nothing  in  the  Act  to  aflfect  the  right  of  s  Compflny  registered 
under  a  particular  name  to  an  injunction  restraining  another  C&mpany 
which,  notwithstanding  the  prohibition  of  the  above  section  against 
identity  of  names,  has  been  registered  under  an  identical  or  similar  name, 
from  carrying  on  its  business  under  that  name,  if  it  is  proved  that  that 
name  is  calculated  to  deceive ;  the  principles  applicable  to  individuals 
trading  under  identical  or  simiUr  names  applying  equally  to  Companies. 
Merchant  Banking  Co.  of  London  v.  Merchants  Joint  Stock  Bank,  9  Ch. 
D  •  560,  where  Jessel,  M.  R.,  however  refuted  to  grant  an  injunction  on 
the  ground  that  the  name  of  the  defendants*  Company  was  not  suflSciently 
simibr  to  that  of  the  plamtifl^'. 

In  Hendricks  v.  Montagu^  17  Ch.  Div.  638,  it  was  held  that  a  Company 
not  registered  under  the  Companies'  Act,  1862,  could  restrain  the  registra- 
tion under  that  Act  of  a  projected  new  company,  which  was  intended  to 
carry  on  the  same  business  as  the  unregistered  Company  (i.e.  Life  As- 
surance), and  to  bear  a  name  ( Universe  lAfe  Assurance  Association)  so 
similar  to  that  of  the  unregistered  Company  {Universal  lAfe  Assurance 
Society)  as  to  be  calculated  to  deceive  the  public.  **  There  may  be  a 
statutory  right  to  register,  provided  the  person  who  is  doing  it  is  not  in 
doinit  it  vioUting  some  other  right,  or  offending  against  the  law,"  per 
Cotton,  L.  /.,  p.  652. 

And  see  Buckley,  4th  ed.,  20,  21. 

In  the  English  Act  of  1862  here  follows  a  section  which  prohibits 
Companies  formed  for  the  purpose  of  promoting  art,  science,  religion, 
charity  or  any  other  like  object,  not  involving  the  acquisition  of  gain 
by  the  Company  or  by  the  individual  meml^rs  thereof,  from  holding 
more  than  two  acres  of  land  without  the  sanction  of  the  Board  of 
Trade,  &c.  There  is  no  such  restriction  in  ImliM.  See  the  Art  for 
the  registration  of  Literary,  Scientific  and  Charitable  Societies,  XXI. 
of  I860,  sec.  5  post.  Appendix. 


Nature  of 
interest  in 
Company. 


PART  II. 

DiSTRIBOTION    OF   CAPITAL  AND   LIABILITY   OP    MEMBERS 

OF  Companies  and  Associations  undeb  this  Aot. 
Distribution  of  Capital. 

44.  The  shares  or  other  interest  of  any  member 
in  a  Company  under  this  Aot  shall  be  moveable 
property  capable  of  being  transferred  in  manner  pro- 
vided by  the  regulations  of  the  Company  (i),  and  shall 
not  be  of  the  nature  of  real  estate  or  immoveable 
property;    and  each  share  shall,  in  the  case  of  a 
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Company  having  a  capital  divided  into  shares,  be 
distinguished  by  its  appropriate  number. 

Sec.  22  of  the  English  Companies*  Act  (25  and  26  Vic, 
c.  89),  1862,  substituting  "moveable  property^'  for  ^* personal 
estate;^'  and  adding  "or  immoveable  property^*  after  "real 
estate/'  And  sec.  21  of  the  Indian  Companies'  Act  X.  of 
1866,  verhatim. 

(i)  See  Sched.  I.,  Table  A,  (8)— (16),  and  sec.  223  post,  as  to 
certain  other  Companies. 

Cf.  Act  XIX.  of  1857,  s.  13. 
As   to  the  manner  in  which   shares  may  be  transferred,  see  Table  A, 
Art.  8  post,  and  In  kb  East  Indian  Trading  aud  Banking  Co.,  Jamnadas 
SavaklaVs  case,  3  Bom.  fl.  C.  O.  C.  J.  113,  there  referred  to. 

The  following  cases  may  be  referred  to  as  to  what  constitutes  a  readi- 
ness and  willingness  to  deliver  shares  : — 

Where  the  substance  of  the  contract  between   plaintiffs  (vendors)  and  what  consti- 
defendant   (vendee)   was   to   put   the  defendant  into  possession  as  lega^ut^s » readi- 
owner  of  shares,  numbered  according  to  the  contract,  before  the  dnte  fixed  [l»gn^"  todoii- 
for  the  payment  of  the  price  by  the  vendee,  it  was  held  no  objection  that  ver  eharea. 
the  plaintiffs  were  not  beneficial  owners  of  the  shares.     The  plaintiffs  on 
the  day  named  for  the  completion  of  the  contract  tendered  to  the  defend* 
ant  three  share  allotment  and  receipt  papers  in  the  Company,   numbered 
as  in  the  agreement,   and  with  each  a  transfer  paper  and  an  application 
paper  signed  by  the  original   allottee  in   blank,  which  the    defendant 
received,  and,  after  taking  a  note  of  the  contents  of  each,  returned  them, 
and  refused  to  pay  the  price  fixed. 

It  was  proved  that  these  allotment  papers,  including  a  receipt  for  tlie 
first  deposit  call  were  currently  sold,  and  passed,  under  the  name  of 
shares  in  the  Bombay  market ;  and  according  to  tbe  usage  of  the  Com- 
pany, on  production  at  their  office  of  the  allotment  paper  and  transfer 
and  application  papers  which  were  handed  to  the  defendant,  a  transfer  of 
the  shares  of  the  allottee  to  the  defendant  would  have  been  made  as  a 
matter  of  course.  Held,  that  the  plaintiffs  having  in  their  hands  the 
allotment  and  receipt  papers,  and  transfer  and  application  paper  executed 
in  blank  by  the  original  allottee,  could  have  had  the  shares  to  which 
the  original  allottee  was  entitled,  transferred  to  the  defendant ;  and  that 
the  defendant,  having  refused  to  execute  the  transfer,  could  not  rely 
on  the  objection  that  the  consent  of  the  directors  to  the  transfer  had  not 
been  obtained ;  and  the  plaintiffs  were  therefore  entitled  to  damages  for 
defendant's  breach  of  contract.  The  Imperial  Banking  and  Trading  Co. 
V.  Atmaram  Madhavji,  2  Bom.  H.  C.  O.  C.  J.  246. 

Semble,  the  seller  should  be  ready  to  make  such  a  delivery  of  the 
shares,  and  place  the  purchaser  in  such  a  position  with  reference  to  them 
as  would  enable  the  latter  himself  to  go  into  the  market  and  become  a 
seller,  and  to  compel  a  purchaser  from  himself  specifically  to  perform 
his  contract.  See  Jivraj  Meghji  v.  Poulton,  2  Bom.  H.  C.  O.  C.  J.  253. 

But  it  is  enough  if  the  seller  is  able  and  willing  to  make  a  valid  transfer 
to  the  purchaser  on  the  day  fixed.  The  seller  is  not  bound  to  make  any 
tender  of  the  shares  or  transfer  deed  when  there  is  no  place  fixed  in  the 
contract  for  making  a  tender.  The  Imperial  Banking  and  Trading  Co.  v. 
Pranjivandas  Harjivandas,  2  Bom.  H.  C.  O.  C.  J.  258. 

In  a  contract  for  sale  of  shares  to  be  delivered  on  or  before  a  future 
day,  it  is  enough  if  the  seller  is  in  a  position  to  deliver  the  shares  on  that 
day,  or  if  called  on  to  complete  before  that  day,  when  so  called  on  :  it  is 
not  necessary  for  him  toshtiw  that  he  was  in  possession  of  the  shares 
before  those  dates.  Maganbhai  Hemckandv.  Mancherbkai  Kallianchand, 
3  Bom.  H.  C.  O.  C.  J.  79. 
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Contract  to  h«11 


When  !»eller 
need  not  pmve 
rcHdinewB  and 
willmifuess  to 
deliver. 


Sec  also  Lnli  M,  Mullick  v.  Peary  Chand  Mitter,  1  Ind.  Jur.  N.  S. 
383. 

A  share  in  a  Company  signifies  a  definite  portion  of  its  capital,  and  a 
contract  tu  sell  a  share  is  a  contract  to  sell  and  transfer  that  right.  By 
using  the  word  "  share,"  the  parties  to  a  contract  do  not  necessarily 
mean  the  right  of  a  person  whose  name  is  then  actually  on  the  register  of 
shareholders,  and  a  contract  to  deliver  shares  in  a  public  Company  is 
sufficiently  performed  when  the  contracting  party  plnces  the  other  in  the 
position  of  being  the  legal  owner  of  them.  Where  therefore  the  seller 
tendered  to  the  purchaser  share  "  receipts"  (such  receipts  being  received 
in  the  market  as  shares,  until  certificates  were  reaily)  and  applications 
for  transfer  signed  by  himself,  on  presentiition  of  which  to  the  Company 
the  purchaser  would  have  been  registered  as  transferee  of  the  shares,  it 
was  hehl,  on  an  issue  of  readiness  and  willingness  that  the  seller  was 
entitled  to  succeed  in  a  suit  for  specific  performance  of  the  agreement, 
though  he  might,  if  he  had  applied  earlier,  have  obtained  share  ceitificates 
in  exchange  for  the  **  receipts  "  Patbhudas  Pranjivandas  v.  Ramlal 
Bhagirath,  3  Bom.  H.  C.  O.  C.  J.  09. 

When  a  contract  has  been  made  for  the  sale  of  Bank  shares  deposited 
with  the  Bank  as  security  for  an  advance,  the  vendor  is  not  bound  to 
disclose  the  fact  of  the  deposit  to  the  purchaser  when  there  can  be  no 
reason  to  anticipate  such  a  depreciation  in  value  of  the  shares  as  woidil 
entitle  the  Bank  to  refuse  to  transfer.  Narayan  iSuccaram  v.  Bhawoo 
Dajee,  1  Ind.  Jur.  N.  S.  144. 

And  as  to  what  circumstances  will  entitle  the  depositary  of  shares  to 
have  them  registered  in  t'»e  books  of  the  Cf»mpany  and  to  be  paid  divi- 
dends upon  them  although  the  depositor  of  the  shares  is  indebted  to  the 
Company,  sec  Pi>/5cA  v.  Eastern  Bengal  Indigo  Co.  1  Ind.  Jur.  N.  S.  t278. 

If  before  the  date  fixed  for  the  delivery  of  the  shares  the  purchaser  gives 
notice  to  the  seller  that  he  will  not  accept  them,  the  seller  is  exonerat<'d 
from  giving  proof  of  readiness  and  willingness  to  deliver  the  shares, 
Dayabhai  Dipckfimd  y.  Manicklal  ^rijibhukan,  8  Bom.  II.  C.  A.  C.  J., 
rJ3.  So  also  if  the  purchaser  has  absconded  and  closetl  his  place  of 
business,  having  no  agent  t»r  other  person  to  represent  him,  the  seller 
need  not  have  made  a  tender  of  the  shares.  Dayabhai  Dipchand  v.  Dullab- 
ram  Dayaraniy  8  Bom.  II.  C.  A.  C  J.,  133. 

Whether  a  transfer  of  shares  in  a  Com])any  can  or  cannot  be  made 
without  the  proHuction  of  the  certificates  of  the  shares,  is  a  matter  entirely 
within  the  discretion  of  the  directors,  per  Cairns,  L.  C,  in  Shropshire 
Union  Railway  and  Canal  Co.  v.   The  Queen,  L.  R.  7.,  H.  L.  496. 

As  to  the  cases  relating  to  the  question  of  the  shareholder's  right  to 
effect  a  transfer  of  his  shares,  and  the  rules  to  be  deduced  therefrom,  see 
Buckley,  4th  ed.,  p.  2'2  et  seq.,  and  Lindley,  4th  ed.,  1400-1415,  and  see 
In  rb  Taurine  Co.,  25  Ch.  Uiv.  118,  when  it  was  hehl  that  the  fact  that 
the  transferors  knew  that  the  Company  was  on  the  eve  of  being  wound 
up  voluntarily  did  not  take  away  their  power  of  transferring  their 
shares. 

See  further  sec.  124,  post,  and  note  thereto. 

**  Shares  in  Companies  governed  by  modern  statutes  are  not  mere 
rhoses  in  action;  the  legal,  as  well  as  the  equitable,  interest  in  them  is 
capable  of  transfer;  and  where  the  legal  ownership  in  them,  or  even  only 
the  legal  right  to  be  registered,  is  acquired  by  a  bond  fide  purchaser  for 
value  without  notice  of  a  prior  equitable  interest,  the  title  of  such  pur- 
chaser cannot  be  impeached  in  equity  any  more  than  at  law.**  Lindley 
on  Partnership,  4th  ed.,  p.  0(j3,  and  see  Briggs  v.  Masse§,  42  L.  T.  49. 

And  see  and  consider  France  v.  Clark,  22  Ch.  D?  .  830,  affirmed  26 
Ch.  Div.  257,  as  to  the  rights  of  a  pledgee  of  shares,  post  p.  40. 

A  •*  committee'*  consisting  of  one  jierson  only  can  approve  of  a  transfer 
of  shares.     In  re  Taurine  Co.,  25  Ch.  Div.  118. 


Digitized  by 


Google 


Sec.   45.]  CAPITAL,   &c.  35 

4-5.  The  subscribers  of  the  memorandum  ofp^^J**^*^",V^ 
association  of  any  Company  under  this  Act  shall  be  "^^™  *^^' 
deemed  to  have  agreed  to  become  members  of  the 
Company  whose  memorandum  they  have  subscribed, 
and  upon  the  registration  of  the  Company  shall  be 
entered  as  members  on  the  register  of  members 
hereinafter  mentioned  (i);  and  ever^  other  person  who 
has  ao^reed  with  a  Company  ii n Jer  j\\'\ sJV ctjto  becom e 
a  member  of  such  Company,  and  whoso  name  is 
entered  on  the  register  01  members,  shall  bo  deemed 
to  bo  a  member  of  the  Company. 

Soc.  23  of  the  English  Companies^  Act  (25  and  26  Vic, 
c.  89)j  1862,  and  sec.  22  of  the  Indian  Companies'  Act  X» 
of  1806  re riahm. 

(i)  See  sec.  47  post^  and  note  thereto. 

Cf.  also  Act  XIX.  of  1857,  8.  17. 

N.  B.  The  register  is  not  conclusive,  see  sec.  60  post. 

The  memorandum  of  association  referred  to  in  this  section  is  tlie  ref/is-  Memorandum 
tered  memorandum.    See  The  Guzerat  Spinning  and  Wearing  Compant/v.  "he'rot^Hum" 
Girdkarlal  Dalp/ttram,  I.  L.  R.  5  Bom.  425,   adopting   the  view   of  the  mfmoraiulum. 
section  taken  in  i^nant/^t  Visramv  Nariad  S,aud  W.  Co.^  I.  L.  R.  1  Bom., 
at  p.  328.     The  agreement  must  be  with  llie  Company   as  such,  see  The 
Guzerat  Co.  v.  Girdharlal  Dalpatram,  ubi  supra,  1.  L.  R. 

Qit«re,  whether   it   is   enough   to  constitute  a  person  a  member   of  a  Sitnmtureof 
Company  under  the  earlier  part  of  this  section,  to   subscribe  a  true  copy  m"  moraiidum. 
of   the   memorandum   of  association.     See   Guzerat    Co.  v.  Girdharlal 
DalpatraiUf  ubi  supra,  where,  however,  it  was  not  necessary  to  decide  this 
point,  inasmuch  as  what  the  defendant  bad  signed  was  not  even  a  true 
copy  of  the  memorandum  of  association,  and  see  Buckley,  4th  ed.,  p.  45. 

By  sec.  18  of  Act  XIX.  of  1857,  it  was  provi<led  that  the  transferor  Laches  of 
of  shares  should  be  deemed  the  holder  until  the  name  of  the  transferee  ^J"^Uq  *° 
should  be  entered  in  the  register  book  ;  consequently  a  sale  by  the  allottee  tmnsffM-  under 
of  shares  in  a  Companv  registered  under  that  Act,  who  had   signed  the  Actxix.of 
memorandum  and  articles  of  association,  to  a  director  under  circumstances  ^^^^' 
which  disclosed  laches  on  the  part  of  the  vendor  in  complying  with  that 
section  was  held  of  no  effect;  as  although  directors  may  by  their  conduct 
preclude  themselves  from  objecting  to  the  completeness  of  a  transfer,  yet 
the  act  of  an  individual  director  acting  in  bis   private  capacity  could 
not  and  ought  not  to  bind  the  Board,  unless  it  had  ratified  or  authorized 
his  conduct.     In  rb  The  East  Indian  Trading  and  Banking  Company  ; 
Jamnadas  SanaklaVs  case,  3  Bom.  H.  C.  O.  C.  J.,  113.   Compare  with 
this  case  In  rr  Dronfield  Silkstone  Coal  Co.,  17  Ch.  Div.  76,  and  In  rg 
Mercantile  Credit  and    Financial  Association,  ex -parte  Dalvi,   3  Bom. 
H.  C.  O.  0.  J.  125. 

"  Those  persons  only  are  liable  who  have  agreed  to  become  share- 
holders, and  whose  names  appear  on  the  register ;  and  even  this  is  not 
strictly  accurate,  because  a  man  may  be  a  shareholder  and  be  liable 
who  has  simply  agreed  to  become  a  shareholder,  although  his  name  is 
not  de  facto  on  the  register, "  Buckley,  4th  ed.,  40. 

As  to  rectifying  the  register  before  a  winding-up  see  sec.  5S  post ;  and 
after  a  wmding-up  sec.  147  post. 

As  to  subscribers  to  the  memorandum  see  Buckley,  4th  ed.,  41-4G. 

Digitized  by  LjOOQIC 


36 


COMPANIES     ACT. 


[Part  2, 


As  to  the  mode  of  transferring  shares  under  this  Act,  see  articles 
(8)— (11)  of  Table  A  (First  Schedule),  post. 

A  transfer  may  be  registered  at  the  request  of  the  transferor  sec,  29 
supra,  and  as  to  transfer  by  personal  representative  set^  sec.  4c>  post. 

A  request  to  the  directors  of  a  Company  by  two  subscribers  of  the 
memorandum  to  cancel  their  shares,  although  acceded  to  and  entries  to 
that  effect  made  in  the  Company's  books,  was  held  not  to  exonerate  those 
subscribers  from  liability  as  contributories.  In  re  Esparto  Trading 
Co,,  12  Ch.  Div.  191.     (See  post,  sec.  124,.) 

Agreement  to  \^  Directors   acting   un<ler  articles  which  contain  a  director's  quaUfi- 

nfem^er?  cation  clause.     By  Art.  53  of  Table  A  pos/  (First  Schedule),  subscribers 

of  the  memorandum  of  association  are  to  be  deemed  directors  until  direc- 
tors are  appointed. 


Rb  Esparto 
Tradiuf^  Co. 


In  In  re  Esparto  Trading  Co.,  ubi  supra,  one  of  the  above-mentioned 
subscribers  to  the  memorandum  who  was  entered  in  the  register  fur  four 
shares  was  by  one  of  the  articles  named  a  director  and  was  appointed  a 
managing  director.  By  another  article  it  was  provided  that  every  director 
should  **at  the  time  of  his  appointment"  and  thenceforth  whde  in  office, 
hold  four  shares,  and  if  he  should  cease  to  do  so,  his  office  should  become 
vacant.  The  subscriber  in  question  acted  as  director  for  about  two 
months  in  186(>.  In  1867  his  shares  were  cancelled  at  his  request,  and 
entries  made  in  the  Company's  books  to  that  effect.  In  1876  the 
Company  was  ordered  to  be  wound  up,  and  the  executors  of  the 
subscriber,  who  had  died  long  previously,  were  placed  on  the  list  of 
contributories  in  respect  of  his  four  shares. 

**  The  words,"  says  Hall,  V.  C,  at  p.  202,  **  are  not  the  same  as  in  the 
"  cases  in  which  the  words  of  the  quaHfication  clause  have  been  such  that 
"  the  holding  of  shares  previously  to  the  appointment  was  essential,  t.  e. 
"  a  condition  precedent  to  the  appointment,  fkud  Hamley's  case  {b  Ch.  Div. 
"  705)  and  Jenner^s  case  (7  Ch.  Div.  132)  are  cases  of  that  kind.  In 
"  those  cases  the  articles  of  association  provided  that  no  person  should  be 
"  qualified  to  be  a  director  who  was  not  a  holder  of  shares.  So  in  Stock's 
"  case  (4  D.  J.  and  S.  426)  the  words  were,  no  person  *  shall  be  eligible' 
*' as  a  director  of  the  Company,  unless  he  shall  hold,  in  his  own  right, 
"  fifty  shares  at  least.  In  the  present  case  the  words  '  shall  at  the  time  of 
"  his  appointment '  exclude,  as  regards  the  directors  appointed  by  the 
'*  article,  of  whom  Goddard  (the  subscriber  of  the  memorandum)  was  one, 
'*  a  subsequent  acquisition  of  shares,  which  in  cases  where  the  holding  of 
"  the  shares  was  not,  upon  the  construction  of  the  articles,  a  condition 
"  precedent  to  appointment,  has  been  held  to  be  sufficient.  In  Forbes* 
**  case  (L.  R.  8  Ch.  768,  770)  there  was  in  the  articles  of  association  a  clause 
**  that  any  member  holding  not  less  than  fifty  shares  *  shall  be  eligible* 
'*  as  a  director,  and  then  followed  a  clause  naming  certain  persons,  and  any 
"  other  qualified  persons  named  by  them,  directors  until  the  first  meeting. 
"  It  was  held,  as  in  Stock^s  case,  that  the  qualification  was  inapplicable  to 
''  the  named  directors  :  '  shall  be  eligible'  excluded  from  the  qualification 
*'  clause  persons  who  had  not  to  be  '  elected.'  Ordinarily  a  qualification 
'*  clause  has  been  held  to  apply  to  directors  named  in  the  articles.  This 
**  is  a  question  of  construction.  In  Forbes^  case  (L.  R.  19  Eq.  353)  the 
"  articles  provided  that  the  qualification  of  a  director  should  be  fifty 
*'  shares.  This  was  held  by  the  Master  of  the  Rolls  to  apply  to  directors 
"  named  in  the  Act  of  Parliament. 

"The  decisions  in Kincaid's  case  (L.  R.  11  Eq.  192),  and  Portal  y. 
"  Emmens{l  C.  P.  D.  201),  and  Mller^s  case  {3  Ch.  D.  661,  5  Ch.  Div. 
'*  70),  are  similar. 

**  In  this  case  I  think  that  the  words  *  shall  at  the  time  of  his  appoint- 
"  ment*  do  not  exclude  the  directors  named  in  the  articles.  Goddard 
"  did,  I  consider,  hold  from  the  date  of  his  appointment  four  shares,  that 


Digitized  by 


Google 


SeCw    45.]  CAPITAL,    &0.  37 

"  is,  the  one  he  signed  the  memorandum  of  association  for  and  three  others 
**...!  think  directly  Goddard  was  appointed  he  became  a  director  and 
"  bolder  of  four  shares." 

See  further  In  re  Hampshire  Co-operative  Milk  Co.,  PurcelVs  case, 
29  W.  R.  170. 

But  where  no  qualification  is  necessary,  the  mere  fact  of  acting  as 
a  director  of  a  Company,  and  of  attendance  at  meetings  in  that  character 
is  not  enough  to  fix  a  man  with  knowle«lge  that  his  n»me  has  been 
entered  on  the  share  register,  and  with  consequent  liability,  if  he  neither 
applied  for  nhares  nor  received  any  notice  of  allotment.  Nor  is  there 
any  presumption  of  law  that  a  director  knowx  the  contents  of  the  books 
of  the  Company.  In  re  Wincham  Ship-building,  Boiler,  and  Salt  Co., 
Hallmark's  case,  9  Ch.  Div.  329. 

Moreover  beneficial  ownership  was  held  not  necessary  for  a  qualifica- 
tion where  the  articles  of  association  provided  that  no  person  should  be 
eligible  as  a  director  unless  he  held  "  as  registered  member  in  his  own 
right  capital  of  the  nominal  value  of  ^500  at  least ;  "  and  therefore  a 
registered  holder  of  the  required  capital  was  properly  eligible,  tboush  he 
had  transferred  his  shares  to  another.  Pulbrook  v.  Richmond  Consolidated 
Mining  Co.,  9  Ch.  Div.  610. 

See  Buckley,  4th  ed.,  46,  for  the  principle  on  which  all  the  cases  on 
director's  qualification  may  be  reconciled. 

The  latest  case  on  this  subject  is  In  rr  Columbia  Chemical  Factory 
Manure  and  Phosphate  IVorks,  Hewitt's  case  and  Brett's  case,  25  Ch. 
Div.  283.  In  that  case  the  Company  was  rejristered  in  June  1879.  Brett 
and  Hewitt  signed  the  memorandum  of  association  as  subscribers  for  one 
share  each ;  and  by  the  articles  they  were  named  as  original  directors, 
and  it  was  provided  that  the  qualification  of  a  director  should  be  fifty 
shares.  They  attended  meetings  of  the  directors,  but  no  shares  were 
allotted  to  them,  nor  did  their  names  appear  on  the  register  for  any 
shares  except  those  for  which  they  had  signed  the  memorandum.  In 
September  Brett  resigned  his  ofiice,  but  Hewitt  continued  a  director. 
No  business  w>is  ever  done  by  the  Company,  and  in  November  a  resolu- 
tion was  passed  to  wind  up  the  Company.  Upon  an  application  by  the 
liquidator  to  place  Brett  and  Hewitt  upon  the  list  of  contributories  for 
fifty  shares  each  it  was  held  by  the  Court  of  Appeal  (affirming  the 
decision  of  Kay  J.)  that  assuming  that  the  contract  entered  into  by  Brett 
and  Hewitt  to  obtain  a  quahfication  amounted  to  an  agreement  to  take 
fifty  shares  within  the  23rd  section  of  the  Companies*  Act,  1862,  they 
were  entitled-  to  a  reasonable  time  for  perform mg  the  agreement,  and 
that  under  the  circumstances  such  reasonftble  iime  had  not  elapsed  at  the 
commencement  of  the  winding-up  of  the  Company ;  and  consequently 
they  could  not  be  held  liable  as  contributories  for  the  fifty  shares.  The 
Court,  however,  not  being  agreed  upon  the  question,  declined  to  express 
an  opinion  whether  the  contract  amounted  to  an  agreement  to  take  the 
fifty  shares  within  the  23rd  section. 

All  the  cases  bearing  upon  the  question  of  directors'  qualification  will 
be  found  collected  in  this  case,  and  are  thus  summed  up  by  Kay,  J.,  at 
p.  286. 

"  The  cases  on  this  subject  seem  to  be  divisible  into  the  following 
classes  :— 

(1).  When  under  similar  articles  a  director  has  simply  accepted  the 
office,  and  then  it  is  held  he  is  not  a  contributory. 

(2),  When,  after  accepting,  and  while  he  is  a  director,  shares  have 
been  registered  in  his  name,  and  then  he  is  presumed  to  know 
what  was  donci  and  to  have  accepted  such  shares. 

(3).  Where  the  articles  make  the  possession  of  the  qualification  of 
shares  a  condition  precedent,  and  then  it  is  held  that  the 
director  may  have  been  improperly  appointed,  and  he  is  not  a 
contributory. 
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(4).  There  is  a  separate  class  of  cases  in  which,  by  virtue  of  the 
special  terms  of  the  articles  or  of  the  Company's  charter,  a 
director  on  accepting  the  office  becomes  ipso  facto  a  share- 
holder/' 

Per  Brett,  M.  R.  at  pp.  295,  296.  "  But  it  will  be  found  that 
when  the  directors  have  been  held  liable,  either  the  shares  had  been 
entered  in  the  register  or  treated   as  allotted  in  the  other  books  of  the 

Company In  the  present  case,  as  the  directors  named  in 

the  articles  signed  the  tQcmorandum  for  one  share  each  only,  it  could  not 
have  been  intended  tluitthey  should  not  act  before  they  had  the  qualifi- 
cation. If  it  had  been  so  they  would  have  been  requiretl  to  sign  the 
memorandum  for  the  amount  of  shares  necessary  to  give  the  qualiti- 
cation.  In  the  present  case,  the  Company,  though  formally  constituted, 
never  had  any  bCisiness  existence." 

Ap^oment.  2.     Persons  othcf  than  directors. — As  to  what  is  an  "agreement,"  see 

Sec.  2  of  the  Indian  Contract  Act  IX.  of  1872  (c/.  e),  see  also  Chap.  I.  of 
that  Act  with  reference  to  the  communication,  acceptance  and  revocation 
of  proposals;  and  see  and  consider  the  following  cases: — Byrne  tj*  Co. 
v.  Leon  Van  Tienhoven  8f  Co.,  5  C.  P.  D.  344;  49  L.  J.  C.  P.  [N.  S.] 
316  ;  which  was  followed  in  Stevenson  v.  Maclean,  5  Q.  B.  D.  346  ;  In 
The  Household  Fire,  Sfc,  Accident  Insurance  Co.  v.  Grant,  4  Ex.  Div.  216, 
it  was  held  ( Bramtre//,  li  J.,  diss.)  that  the  defendant  to  whom  shares 
had  been  allotted  on  his  application  was  a  shareholder,  altliout^h  the  letter 
posted  and  addressed  to  him  containint;  notice  of  allotment  was  never 
received  by  him,  and  Tlie  British  aiid  American  Telegraph  Co.  v.  Colson 
was  overruled. 

Kut  by  the  exercise  of  due  diligence  on  the  part  of  the  allottee  of  shares 
he  may  be  entitled  to  have  his  allotment  cancelled,  and  his  name  removed 
from  the  list  of  shareholders,  see  In  re  Scottish  Petroleum  Co,, 
Anderson's  case,  17  Ch.  D. , .  3/3  post. 

The  question  whether  a  person  has  agreed  to  become  a  member  of  a 
Company  is  one  of  fact,  per  Frv,  J.,  In  re  Albion  Assurance  Society, 
Winstonp's  case,  12  Ch.  D  .  239,  246.  There  it  was  held  that  Miss 
IVinstone,  bv  signing  a  proposal  for  a  policy  with  profits  whereby  she 
agreed  to  execute  the  articles  of  association  when  required,  and  by 
signing  the  policy  which  recited  the  proposal,  and  that  she  had  agreed 
to  become  a  member  upon  the  basis  of  that  contract,  and  that  the  policy 
was  to  be  subject  to  the  articles  of  association,  and  by  paying  the 
premiums  on  the  policy  Cwhich  by  the  articles  of  association  was  to  be 
deemed  an  agreement  to  become  a  member  in  respect  thereof)  had 
acceded  to  the  articles  and  had  agreed  to  become  an  assurance  mem- 
ber of  the  Company,  and  was  accordingly  liable  as  a  contributory. 

N.B. — In  the  above  case  it  was  afterwards  held  that,  though  the  policy- 
holders were  contributories,  they  could  not  be  called  upon  to  contribute 
until  the  shareholders  had  been  exhausted.  See  In  re  Albion  Assurance 
Society,  15  Ch.  D  .79;  affirmed  16  Ch.  Div.  83,  and  nee  post,  Sec.  124, 
(on  Contributories)  and  note  thereto. 

In  another  case,  however,  relating  to  the  same  Assurance  Society,  it  was 

held  that  a  policy-holder  having  assigned  his  policy  ceased  to  be  liable 

as  a  contributory,   although    no   other   person   had  been  made  liable  to 

contribute  in  respect  of  his  policy  in  his  stead.  Brown's  case,  18  Ch.  D  '  . 

639,  see  post,  sec.  124  (on  Contributories),  and  notes  thereto.    See  further 

In  RE  Albion  Life  Assurance  Society,  Sander's  case,  20  Ch.  D.  *.  403,  where 

the  assignees  of  a  policy  were  held  not  to  be  contributories,  inasmuch  as  a 

certain  condition  precedent  to  registration   which   was  directed   by    the 

articles  of  association  had  not  been  satisfied  or  waived,  see  sec.  124  post, 

and  notes  thereto. 

Agreement  The  agreement  to  take  shares  must  be  with  the  Company  in  existence 

must  be  with      at  the  time  of  the  agreement.     See  The  Gujerat  S.   attd    W,    Co.   v. 

thecompauy.     Qirdharlal  Dalpatram,  I.  L.  R.  5  Bom.  425  supra. 


A  question  of 
fact. 


Digitized  by 


Google 


Sec.   45.]  OAPITAL,    &c.  39 

In  In  re  Alliance  Financial  Association,  Blanei/s  case,  3  Bom.  H.  C.  O. 
C.J.  106,  an  allotment  of  five  shares  in  the  Company  was  made  to  B. 
without  any  application  by  him  for  shares,  but  he  paid  the  deposit  on 
them,  and  siterwards  went  to  the  office  of  the  Solicitor  of  the  Company, 
in  order,  as  he  said,  to  sij^n  the  documents  necessary  to  make  him  a 
shareholder,  and  did  sign  ceitain  sheets  of  paper,  not  annexed,  as  he 
said,  to  the  memorandum  or  articles  of  association.  It  was  held  that 
there  had  been  an  acceptance  of  the  shares  by  B.  sufficient  to  constitute 
him  A  shareholder  under  Act  XIX.  of  1857. 

See  the  other  points  decided  in  the  above  case,  supra. 

As  to  the  mode  in  which  a  shareholder  may  exonerate  himself  bv  selling  ExoneratiOft  by 
his  shares  to  the  Company  itself  see  In  re  The  MercanHle  Credit  and  ^^^^^^^er. 
Financial  Association  :  ex  parte  M.  R.  Dalvi,  3  Bom.  H.  C.  O.  C.  J.  125, 
and  Cf.  In  rk  Dronfield  Silkstone  Coal  Co.,  17  Ch.  Div.  76.  But  a  sale  to 
an  individual  director  acting  in  bis  private  capacity  is  not  enough.  In  rb 
The  East  Indian  Trading  and  Banking  Co. ;  Jamnadas  SavaklaVs  case,  3 
Bom.  n.  0.  O.  C.  J.  113. 

Where  shares  are  held  by  a  firm  they  should  stand  in  the  name  of  the 
firm.  See  The  London^  Bombay,  and  Mediterranean  Bank  v.  Bhanji 
Ztttani,  I.  L.  R.  2  Bom.  116,  see  post,  note  to  sec.  124. 

A  material  variance  between  the  registered  memorandum  of  nssociation  Variance 
and  that  signed  by  the  defendant's  munim,  who  had  authority  in  that  be-  tered^emoran- 
half,  was  held  sufficient  in  the  absence  of  laches  or  other  special  cireum-  dum  and  the  one 
stances,  to  exonerate  the  defendant  from   liability.     Anandji   Visram  v.  actually  signed. 
The  Kariad   Spinning  and  Weaving  Co.,   I.  L.    R.    1    Bom.  320.     See 
Felgate's  case,  2  D.  G.   F.  and  J.  456. 

Where  a  husband  apjdied  for  shares  in  the  name  of  his  wife  and  the  Sharas  taken  in 
Company  accepted  a  wife  as  a  shareholder  without  any  misrepresentation  '^H  "*°^®  °^  ^^" 
or  concealment  on  the  part  of  the  husband,  the  hiisbnnd's  estate  was  held 
not  liable  in  respect  of  the  wife's  shares,  and  the  wife's  nnme  was  kept 
on  the  list  of  contributories.  In  re  London,  Bombay,  and  Mediterranean 
Bank,  18  Ch .  D  .  581 .  See  post,  note  to  sec.  124.  "  But  what  I  do  not 
find  here,"  said  Sir  C,  Hall,  V.  C.  (p.  b^io),  "  is  that  element  which  I 
think  exists  in  all  cases  in  which  a  person  has  been  put  upon  the  register 
who  is  not  the  person  whose  name  was  originally  there.  I  do  not  find 
any  case  in  which  that  has  been  done  whfre  there  has  been  no  conceal- 
ment of  the  real  transaction  from  the  Company,  and  they  have  thought 
fit  to  accept  the  person  as  a  shareholder.  There  is  no  misrepresentation 
or  concealment  in  this  case  as  to  infancy  or  otherwise  which  will  enable 
the  Court  to  act.'* 

For  the  cases  relating  to  shares  applied  for  and  taken  in  the  name  of 
infants.  See  Buckley,  4th  ed.  69. 

Per  Earl  Cairns,  L.  C,  in  Buchan's  case,  4  Ap.  Ca.  549,  588,  an  Executors. 
executor  whose  testator  has  held  shares  in  a  joint  stock  Company  has 
generally  one  of  two  courses  open  to  him.  He  may  have  the  shares  trans- 
ferred into  his  name,  and  become  to  all  intents  and  purposes  a  partner 
in  the  C«nipany.  He  may,  on  the  other  hand,  not  wish  to  have  the 
shares  transferred  into  his  own  name,  and  he  ought  in  that  case  to  have 
a  reasonable  time  allowed  him  to  sell  the  shares,  and  to  produce  a  pur- 
chaser who  will  take  a  transfer  of  them. 

Per  Lord  Selborne,  in  Buchan*s  case,  4  Ap.  Ca.  595  et  seq.  The  Tm^tcet*  and 
case  of  trustees  who  take  a  transfer  of  shares  in  their  names  <lifl^ers,  in  a^tiilgu^hod. 
principle,  from  that  of  executors,  who  merely  intimate  their  title  as 
executors  to  a  Company,  in  order  to  claim  and  exercise  the  rights  which 
belong  to  them  as  the  legal  representatives  of  their  testator.  .  .  Trustees 
have  not,  in  any  proper  sense  of  the  word,  a  representative  character,  but 
executors  have  .  .  .  Having  representative  rights,  it  is  impossible  that 
they  should  not  be  entitled  to  produce  the  legal  evidence  of  them  to  the 
Company,  for  the  purpose  of  having  their  title  is  some  way  recorded 
and  recognized,  without  making  themselves  personally  liable. 


Digitized  by 


Google 


40 


companies'  act. 


[Part  2, 


Eflbct  of 
(lisohar^o  of 
iusolvcut  sliaro- 
holder. 


Liability  of  Where  the  will  of  a  Portuguese  testator  contained  no  special  direction 

no u -con version  ^^^  conversion,  nor  any  sufficient  indiottion  of  an  intention  on  the  part  of 
of  shares  into  the  testator  that  the  residuary  legatee*  and  devisees  should  enjoy  the 
money.  residue  successively  in  specie^  so  as  to  exempt  the  executors  from  the 

duty  of  conversion,  and  the  executors  did  not  convert  certain  shares 
belonging  to  their  testator,  which  subsequently  became  much  depreciated 
in  value,  the  court  refused  to  apply  for  the  first  time  the  rules  and  princi- 
ples established  by  the  decisions  of  the  Court  of  Chancery  in  England 
relating  to  the  duty  of  an  executor  to  convert,  in  the  absence  of  any 
special  direction  to  that  effect  in  the  will  (under  which  rules  and  prin- 
ciples the  Court  was  of  opinion  the  executors  would  hnve  been  liable  had 
the  case  arisen  in  England,)  as  the  Supreme  and  High  Court  of  Bombay 
had  not,  by  any  general  rule  or  uniform  practice,  adopted  any  Govern- 
ment security  accessible  to  a  private  executor  or  trustee  in  such  a  manner 
as  to  form  an  authoritative  guide  to  him  in  his  administration  of  the 
estate,  and  because  the  circumstances  by  reason  of  which  the  rules  in 
question  have  been  imposed  on  executors  and  trustees  in  England  have 
not  existed  in  India.  De  Souza  v.  De  Souza,  12  Bom.  H.  C.  184,  Cf. 
In  re  Norington,  Brindley  v.  Partridge,  13  Ch.  Div.  654-. 

As  to  the  effect  of  the  personal  discharjre  of  an  insolvent  shareholder 
under  sec.  47  of  the  Indian  Insolvent  Act  (11  and  12  Vic,  c  21)  and  his 
discharge  under  sec.  24  of  Act  XXVIII.  of  1865,  with  reference  to  his 
liability  to  pay  calls  made  in  the  winding  up  of  a  Company,  see  Baba  Saheb 
Damaskers  cate^  8  Bom.  H.  CO. C.  J.  117,  and  Punnett  v.  Vinayak 
Pandurang,  9  Bom.  H.  C.  27  respectively ;  see  also  In  re  East  India 
Cotton  Agency,  Furdoonjee^s  case,  8  Ch.  D  .  264,  but  Furdoonjee*s  case 
was  not  followed  In  rr  Mercaniile  Mutual  Marine  Insurance  Association^ 
25  Ch.  D  .  415,  and  see  these  cases  more  fully  referred  to,  post,  note 
to  sec.  127. 

Where  the  registered  holder  of  shares  in  a  Company,  whose  articles 
of  association  did  not  require  that  a  transfer  of  shares  should  be  made 
by  deed,  tleposited  the  certificates  of  his  shares,  accompanied  by  a  trans- 
fer executed  by  himself,  but  with  the  name  of  the  transferee  and  the  date 
of  execution  left  in  blank,  with  a  person  who  advanced  him  money, 
as  security  for  the  loan ;  and  no  time  was  fixed  for  the  repayment 
of  the  loan,  nor  was  anything  said  as  to  the  object  of  the  transfer  ;  it 
was  held  that  the  depositee  had  no  authority,  without  a  previous  demand 
for  repayment  of  the  loan,  to  sell  or  sub-mortgage  the  shares  and  fill 
in  the  name  of  the  purchaser  or  sub-mortgagee  as  transferee.  France  v. 
Clarky  22  Ch.  D.  .  830,  affirmed,  but  on  different  grounds,  26  Ch.  Div.  257. 

46.  Any  transfer  of  the  share  or  othsr  interest 
of  a  deceased  member  of  a  Cdmpany  under  this  Act, 
made  by  his  personal  representative,  shall,  notwith- 
standing such  personal  representative  may  not  him- 
self be  a  member,  be  of  the  same  validity  as  if  he 
had  been  a  member  at  the  time  of  the  execution  of 
the  instrument  of  transfer  (i). 

Sec.  24  of  the  English  Companies' Act  (25  and  26  Vic, 
c.  89),  1862,  and  sec.  23  of  the  Indian  Companies'  Act  X. 
of  1866. 

(i)  See  Sched.  I.,  Table  A,  Art.  12.  Cf.  also  Table  B  to  Act  XIX.  of 
1857,  post. 

See  London  and  Provincial  Telegraph  Co.,  L.  R.  9,  Eq.  653. 

Register  of        47.     Every  Company  under  this  Act  shall  cause 
to  be  kept  in  one  or  more  books  a  register  of  its 
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membera,  and  there  shall  be  entered  therein  the 
following  particulars  : — 

(a)  the  names  and  addresses,  and  the  occupa- 
tions, if  any,  of  the  members  of  the  Company,  with 
the  addition,  in  the  case  of  a  Company  having  a 
capital  divided  into  shares,  of  a  statement  of  the 
shares  held  by  each  member,  distinguishing  each 
share  by  its  number,  and  of  the  amount  paid  or 
agreed  to  be  considered  as  paid  on  the  shares  of 
each  member ; 

(6)  the  date  at  which  the  name  of  any  person 
was  entered  in  the  register  as  a  member ; 

(c)  the  date  at  which  any  person  ceased  to  be  a 
member. 

Where  a  share-warrant  has  been  issued  under 
section  thirtv,  until  the  warrant  is  surrendered,  the 
particulars  mentioned  in  section  thirty -four  shall  be 
deemed  to  be  the  particulars  which  are  required  by 
this  section  to  be  entered  in  the  register  of  members 
of  a  Company  ;  and,  on  the  surrender  of  a  warrant, 
the  date  of  ?uch  surrender  shall  be  entered  as  if  it 
were  the  date  at  which  a  person  ceased  to  be  a 
member. 

Any  Company  acting  in  contravention  of  this 
section  shall  incur  a  penalty  not  exceeding  fifty 
rupees  for  every  day  during  which  its  default  in 
complying  with  the  provisions  of  this  section  con- 
tinues, and  every  director  or  manager  of  the  Com- 
pany who  knowingly  and  wilfully  authorizes  or  per- 
mits such  contravention  shall  incur  the  like  penalty. 

See.  2-j  of  the  ]*liiglish  C(Mii panics'  AcL  lL^^  and  :^«)  Vu;., 
c.  89),  lSir2,  and  Sec  L'i  ot'iho  I  ndian  ('oinpani(\s'  Ati,  iSritJ, 
reriafiiHf  save  ilial  the  nfaalty  in  Ijni^'iand  is  Lo,  iinL  50 
rupees,  but  tlie  last  paragraph  but  one  of  I  lie  s(M.ai<'U 
c<^rro.sj)<»nd.s  witJi  St^e.  ol  of  tlie  English  Companies'  AcL^ 
1S67;  iiee  also  sees.  oU  and  oi-  s'iprd. 

Cf.  sec  14  of  Act  XIX.  of  1857. 

As  to  what  llie  register  must  contain  in  the  case  of  conversion  of  shares 
into  stoi'k,  see  sec.  52  post* 

It  i»  the  diitvof  a  Company  to  keep  its  register  properly.  Ex  parte 
Dalvi,  3  Bom.'H.  C  O.  C.  J*  133,  H'estropp,  J. 

Per  Lord  Hatherhy  in  Bnchan's  Case,  4  Ap.  Ca.  692.  "  Every  nhare  is 
or  ought  to  be  appropriated  to  somehody  or  other  in  the  share  register, 
and  the  creditors  must  search  and  hiok  at  the  share  register,  which  is  to 
be  their  guide  in  order  to  find  whom  they  are  to  apply  to  in  case  a  neces- 
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sity  should  arise  for  u  contribution  in  consequence  of  their  money  not 
being  paid.** 

Different  books  of  n  Company  which  suhstantially  rontnined  the  infor- 
mation required  by  sec.  14  of  Art  XIX.  of  1H57  were  hehl  to  Mtlficiently 
eoiistitute  a  reijistt-r  of  sharehoklers,  and  were  not  invalidated  by  uniin- 
p(»rtant  omissions  and  deviations.  In  RB  Ailiance  Financiftl  Astociation, 
Blnai^yscase,  3  Bo^n.  H  C.  O.  C.  J.,  106.  So  also  in  England,  Weiker- 
9heim8  case,  L.  R.  8  Cb.  8:51,  836. 

Where  the  actual  numbers  of  the  shares  are  not  set  out  »f  parately  but 
the  extreme  numbers,  i.e»  the  first  and  last  without  the  intermcthate  <mes 
are  given,  it  may  reasonably  be  concluded  that  the  numb«  rs  not  given 
were  those  which  were  iutermeduite  between  the  numbers  given.  See 
Bnin  ▼.  Proprietor*  Whitehaven  H.  Co..  3  H.  L.  Ca.  1,  rired  and  adopted 
bv  ^arfcnt.  J.,  in  In  ri:  Alliance  financial  Corporatioriy  Blantys  case 
3  Bom.O.  C.  J..  KH,  111. 

Ah  to  '*  amount  paiil  or  agreed  to  be  paid,"  cf.  table  A,  cl.  4,  won^post 
and  sec.  28  supra,  and  cases*  there  rited 

Annual  list  48-  Every  Company  under  tliia  Act  and  havinor, 
ot  members.  ^  capital  divided  into  shares  (i),  shall  make,  once  at 
least  in  every  year,  a  list  of  all  persons  who,  on  the 
fourteenth  day  succeeding  the  day  on  which  the 
ordinary  general  meeting  (i»),  or,  if  there  is  more  than 
one  ordinary  general  meeting  in  each  year,  the  first  of 
Buch  ordinary  general  meetings,  is  held,  are  members 
of  the  Company.  Snch  list  shall  state  the  names, 
addresses  and  occupations  of  all  the  members  there- 
in mentioned,  and  the  number  of  shares  held  by 
each  of  them,  and  shall  cojitain  a  summary  specify- 
ing the  following  particulars  (iii): — 

(«)  the  amount  of  the  capital  of  the  Company 
and  the  number  of  shares  into  which  it  is  divided  ; 

(fc)  the  number  of  shares  taken  from  the  com- 
mencement of  the  Company  up  to  the  date  of  the 
Bumraary  ; 

(c)  the  amount  of  calls  made  on  each  share ; 

{d)  the  total  amount  of  calls  received  j 

{e)  the  total  amount  of  calls  unpaid ; 

{f)     the  total  amount  of  shares  forfeited; 

{g)  the  names,  addresses  and  occupations  of  the 
persons  who  have  ceased  to  be  members  since  the 
last  list  was  made,  and  the  number  of  shares  held 
by  each  of  them. 

The  above  list  and  summary  (ir)  shall  be  contained 
in  a  separate  part  of  the  register,  and  shall  be 
completed  within  seven  days  after  such  fourteenth 
day  as  is  mentioned  iu  this  section;  and  a  copy  shall 
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forthwith  be  forwarded  to  the  Registrar  of  joiut 
stock  Companies, 

^^ec.  2()  of  ilie  English  rompanios'  Act  (25  nnCi  2C>  Vic., 
c.  89),  18G2,  and  Sec.  25  ol' tlie  Indian  Companies  Art  X.  of 
18G6,  verhativi. 

(i)    As  to  other  Companies  see  sec.  70  pr)sU 

(ii)     S  c.  7-1-  i^ost. 

(iii)    As  to  particaUrs  after  «  share* wan  ant  has  l»een  issned,  «ce  sec. 
49  post ;  and  u  herr  capital  has  been  co«\>crteii  into  stock,  sec  02  post^ 

(iv)     Sched.  IL,  Form  E,  post. 

€f.  sec.  15  of  Act  XIX.  of  1857. 

See  the  note  to  sec.  26,  Bucicley  4tb  ed.  p.  78, 

49.  After  the  issue  by  the  Company  of  a  share-  Partiminrs 
warranty  the  annual  summary  required  by    section  t|^\n^^aTn 
forty-eight  shall  contain  the   following   particulars  anrmal  suni- 
(namely)  : — the  tottil  amount  of  shares  or  stock  for  ^^^y- 
which  share-warrants  are  outstanding  at  the  date  of 

the  summary,  and  tlie  total  amount  of  share-warrants 
which  have  been  issued  and  surrend^ered  respectively 
since  the  last  summary  was  made,  and  the  number 
of  shares  or  amount  of  stock  comprised  in  each 
warrant, 

^(^c,  P>2  (»f  tlio  Encrlish  Companion'  Act  (00  and  31  Vic, 
s\  131),  1807. 
As  to  share* warrants  to  bearer,  see  sees  30  to  35  supra. 

50.  If  any  Company  under  this  Act  and  havinc;  Penalty  on 
a  capital  divided  into  share.s  makes   default  in  com-  *'<»»"P«n.v. 
plying  with  the  provisions  or  this  Act  with  respect  krcpin«r« 
to  forwarding  such  list  of  members  or  summary  as  P*"**)'***" 

is  liereinbefoi^  meutioned   to  the   Registrar,   such  ^[nl^tflr^pord- 
Company  shall  incur  a  penalty  not  exceeding  ^hy  ing  list  or 
rnptiss   for   every   day   during   which   such    default  *"'""*^^'y'-' 
continues;    and  every  director  and  manager  of  the 
Company  who  knowingly  and  wilfully  authorizes  or 
permits  such  default  shall  incur  the  lik«  penalty. 


^.  "^in,  J 

I8r)2,  and 

spc,  2()  oi  Hie  . 

Indian  i 

Oompani 

IHC,r'). 

?v'i'/v/ /'*/>/, 

sul^sLtrnt  in^ 

'•fifty 

^npoe^ 

pnjinds. 

'' 

fl  vo 


^ec.  27  of  the  Engli' 11   Onnpnnios'  Act    (25  and  20  Y\c,^ 
'.  '^i'),  1802,  and  src^  20  of  Hie  Indian  (jompanios'  Act  X.  of 

njinds.  ' 

€f.  ActXrX.  orl857,8ec.  1^ 

The  marginal  note  of  tliis  se 
;eping  a  proper  register  is  provi 

All  offence  under  this  sec.  is  a  continuing  offence,  see  Reg.  V.  Catholic 
Fir^  S'c.  Institution,  IS  L.  T.  675. 


The  marginal  note  of  tliis  section  is  Wrong.     The  penalty  for    m)t 
keeping  a  proper  register  is  provided  lor  by  sec.  47  supra 
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Company  to       51,     Every    Company   under   this  Act  having  a 

©rconsolida-  Capital  divided  into  shares  that  has  consohdated  and 

tion  or  of      divided  its  capital  into  shares  of  larger  amount  than 

capiteUnto^^  ^*^  existing  shares,  or  converted  any  portion  of  its 

stocL  capital  into    stock  (i),  shall,  within   fift<?en    days   of 

such  consoHdation,  division  or  conversion,  give  notice 

to  the  Registrar  of  joint  stock   Companies    of  the 

same,  specifying  the  shares  so  consolidated,  divided 

or  converted. 

<cc.  2^  .  f  ilio  K].;..lisl,  CoMipaipos'  Act  (25  and  2^  Vic, 
r.  blf  ,  l.^'tli\  iiud  .sf-c.  :j7  nriiif"  linli:ui  t'uni|):un\'.->'  Act  X. 
cf  l^llG,  ?■''/•//(///?/,  <:uctl:n  llip  l-hj^Hi-li  Ac;  th.cs  iutt  piN.vidf' 
the  liiiui:Uiuii  ol' time  wiiiiiu  wliicli  iiuUrcio  ihc  iti  ].;i>trar 
is  to  be  Ln'veii. 

(i)  See  sec.  12  supra,  and  sched.  1.,  Uble  A,  (23)-(25),  post. 

Effect  of  52.     Where  any  Company  under  this   Act   and 

of shares^into  having  a  Capital^  divided  into  shares  has  converted 
stock.  any  portion  of  its  capital  into    stock  (i)  and  given 

notice  of  such  conversion  to  the  Registrar  (ii),  all 
the  provisions  of  this  Act  which  are  applicable  to 
shares  only  shall  cease  as  to  so  much  of  the  capital  as 
is  converted  into  stock;  and  the  register  of  members 
hereby  required  to  be  kept  by  the  Company  (iii), 
and  the  list  of  members  to  be  forwarded  to  the 
Registrar  (iv)  shall  show  the  amount  of  stock  held 
by  each  member  in  the  list,  instead  of  the  amount 
of  shares  and  the  particulars  relating  to  shares 
hereinbefore  required. 

Se.^  29  of  tb.e  Rngli-h  Coinpani(\<'  Act  (25  aiu]  2(1  \u\, 
c.  <^'.'),  lSt;2,a'u{  ?ec.  'l^"  ot'llie    IihlJim    ( '.nnpimie^'    Act   X. 

of   l^l'Oj   ?-i  rhafii)}, 

{i)  See  sec.  12  supra,  nniH  scbcd.  I.,  table  X,  (f?3)-(25). 
(ii)  Sec.  51  supra. 
(iii)  Sec.  47  supra. 
(iv)  Sec.  48  supra. 

Entry  of  53,     No  noticc  of  any  trust,  express,  implied  or 

register!  Constructive,  shall  be  enteied  on  the  register  or  be 
receivable  by  the  Registrar  in  the  case  of  Companies 
under  this  Act  and  registered  in  British  India. 

Sec.  30  of  the  English  (Jom])anle.s^  Act  (25  and  20  Vic, 
c.  89),  18(>2,  and  sec.  29  ofllie  Indian  (^(unpanies'  Aet  X.  of 
18B6.  J-pr/^///???,  save  that  tlie  words  ^*  J^>ritish    India '^   ^tand 
for  '*  KnG-lund  imd  Tivljind  "  in  tho  Innnei' statnt<*. 
Cf.  sec.  17  af  Act  XIX.  of  1857. 
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By  sec.  266  of  the  Civil  Procedure  Cotte,  XIV.  of  1882,  corresponding  Attachment  of 
witii  sec.  266  of  Act  X.  of  1877,     "  The  following  property  is  liable  to  "l^^s '° 

attMcliment  and  sale  in  execution  of  a  decree shares  in  the  capital  *'^^^"^^^"' 

or  joint-stock  of  any  radway,  banking  or  other  public  Company  or  Cor- 
poration, and,  except  as  hereinafter  mentioned,  all  other  saleable  property 
....  belonging  to  the  judgment-debtor  or  over  i\hich,  or  the  profits  of 
which,  he  has  a  disposing  power  which  he  may  exercise  for  his  own  benefit, 
and  whether  the  same  be  hehl  in  the  name  of  the  judjjment-debtor  or  by 
another  person  in  trust  for  him  or  on  his  behalf.*'  And  by  sec  268  of 
thf  same  Cotle  correspcmding  with  sec.  268  of  Act  X.  of  1877,  **  In 
the  case  of  a  ...  .  share  in  the  capitil  of  any  public  Company  orCorpoia- 
tinn  ....  the  attachment  shall  be  by  a  written  order  prohibiting  .... 
the  person  in  whose  name  the  share  may  be  standing  from  transferring 
the  name  or  receiving  any  dividend  thereon.  And  a  copy  of  such  order 
shall  be  fixed  up  m  some  ctmspicuous  part  of  the  Court-house  and 
another  copy  shall  be  sent  in  the  case  of  ...  .  the  share  to  the  proper 
officer  of  the  Company  or  Corporation." 

Cf.  Order  XLVI.  of  the  Judicature  Act,  1875.  Rule  I  (Wilson's  Judica- 
ture  Acts,  3rd  ed.),  and  see  South  iVestern  Loan  and  Discount  Co.  v. 
Robertson,  8  Q.  B.  D.  17,  where  it  was  held  that  the  fact  that  the  stock 
stood  in  the  name  «»f  trustees  in  trust  for  another,  besides  the  judgment- 
debtor,  did  not  prevent  its  being  stock  '*  standing  in  the  name  of  any 
person  in  trust  for  him,"  within  the  words  of  sec.  14  of  I  and  2  Vic, 
c.  110. 

As  to  the  personal  liability  of  trustees  in  respect  of  shares  standing  in  personal 
their  names,  see  the  following  case.-*  which  arose  out  of  the  failure  of  the  liability  of 
City  of  Glasgow  Bank  :—Muir  v.  Cilt/of  Glasgow  Bank,  4  Ap.  Ca.  liV,  ^-'-ustt-es. 
where  it  was  held  that  the  appellants  [Vluir  and  others)  were  partners  of 
the  Company,  which  was  registered  but  not  formed  under  the  Companies' 
Act,  1862,  and  as  such  were  personally  liable  for  payment  of  all  cadis  made 
i»n  them  in  respect  of  the  stock  which  they  held,  although  in  the  stock 
ledger  (rejrister  of  shareholders)  they  appeared  as  **  trust  dispouees*'  for 
other  persons. 

BdVs  Case,  4  Ap.  Ca.  547,  Buchan*s  Case,  ibid.  51-9,  where  Lord  Sel- 
boriie  thus  delivered  his  opinion  on  the  distinction  between  the  liabilities  of 
executors  and  trustees  on  account  of  shares  transferred  to  thenj  (at 
p.  5P6) :  **  The  case  of  trustees  who  take  a  transfer  in  their  name.^  differs, 
in  principle,  from  that  of  executors,  who  merely  intimate  their  title  as 
executors  to  a  Comiiany,  in  order  to  claim  and  exercise  the  rights  which 
belong  to  them  as  the  leiial  representatives  of  their  testator Trus- 
tees have  ni»t,  in  any  proper  sense  of  the  word,  a  representative  character, 

but  executors  have Having  representative  rights,  it  is  impos.'<ible 

t!iat  they  should  not  be  entitled  to  produce  the  legal  evidence  of  ihem  to 
tlie  Company,  for  the  purpose  of  having  their  title  in  s(mie  way  recorded 
and  recognized,  without  making  themselves  personally  liable.'* 

By  sec.  126  post,  representative  liability  io  the  ca«e  of  executors  is 
distinctly  recognized. 

See  also  Kei's  Case,  ibid.  549,  598;  where  a  resignation  by  the  trustee 
of  his  trusteeship  which  was  accepted  by  his  co- trustees,  but  not  regularly 
intimated  to  or  acted  upon  by  the  bank,  upon  whose  register  the  name  of 
the  tru'ttee  remained  until  its  stoppage,  nad  not  the  effect  of  exempting 
him  from  personal  liabdity.  Earl  Cairns,  L.  C,  p  572 :  **  The  name 
of  the  appellant  having  been  duly  entered  upon  the  register,  and  appearing 
there  at  the  time  of  the  winding  up,  he  is  clearly  liable  to  be  placed  on  the 
list  of  contributories,  unless  he  can  show  something  more  than  his  mere 
resignation  of  his  trusteeship.  His  resignation  of  his  trusteeship  alone 
would  not  terminate  his  liability  to  the  bank.  He  ceased  to  be  a  trustee; 
but  It  remained  for  him  to  terminate  his  liability  in  respect  of  the  bank 
by  a  transfer,  or  8:>mething  equivalent  to  a  transfer  of  h'u  shares.'* 

See  further  as  to  the  liability  of  trustees,  Cuninghame  v.  City  of  Glasgow 
Bank,  4  Ap.  Ca.  607  ;  where  the  trustee  was  held  liable,  although  he  had 
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not  actually  signed  the  transfers  of  the  stock  to  himself  and  his  co* 
trustees,  but  had  signed  together  with  them  a  note  approving  of  the 
purchase  of  the  stock,  and  a  subsequent  letter  to  the  bank  authorizing 
the  pnyment  of  dividend)!,  and  bad  been  entered  on  the  register  of 
members  of  the  baiik. 

As  to  the  joint  and  several  liability  of  trustees,  see  Gilltspie  v.  City  of 
Glasgow  Bank,  -4  Ap.  Ca.  632.  And  as  to  the  liability  of  trustees  in 
solido  and  not  pro  rata,  see  Cumngkame  v.  City  of  Glasgow  Bank,  4  Ap. 
Ca.  607. 

It  is  immaterial  for  the  purpose  of  qualification  of  a  director  that  he 
lias  transferred  the  beneficial  interest  in  his  shares  to  another  person,  so 
long  as  he  U  registered  as  holding  the  capital  requireil,  see  Pulbrook  v% 
Rickmond  Consolidated  Mining  Co.,  9  Ch.  D.  .  610. 

As  to  the  relative  positions  of  tru>tee  and  cestui  que  trust  towards 
the  Company  and  towHrds  themselves  respectively  and  as  to  the  right  of 
the  trustee  to  be  indemnified  by  his  cestui  que  trust,  &c.,  see  Mr. 
Bucklev's  Note  to  sec.  30  of  the  English  Act,  I8G2  (4ih  ed.,  pp.  80-8^), 
and  Liiidley,  4th  eil.,  pp.  730,  758,  1358. 

Certificate  of     g^      ^  certificate  under  the  common  seal  of  the 

•took.  Company,  specifying   any  shares  or  stock   held  by 

any   member   of  a  Company,  shall  be  primd  facie 

evidence  of  the  title  of  the  member  to  the  share  or 

shares  or  stock  therein  specified. 

So(\  '^>1  of  the  Eno-Hsh  (Vnnpnnios*  Act  (2-*)  and  20  Vic, 
e.  81»)^  18(]2,  and  sfM\  :I0  (»F  thn  bnlifni  (^.nl}1:llli.•^■  \ct  X. 
of  I'Sr^G,  rt:rhai iiii, 

Cr.  sec.  19  of  Act  XIX.  of  185?. 

It  is  to  be  observetl  that  the  present  Act,  as  well  as  the  former  Acta, 
lioth  in  England  and  India,  is  silent  on  the  questiim  of  a  member^s  right 
to  require  a  certificate — although  table  A.  art.  \2)  provides  tor  this. 

Altiiough  a  Company  which  ban  registered  shares  in  A's  nnme  nnder  a 
forged  transfer  and  issued  to  him  a  certificate  in  respect  thereof,  stating 
that  the  shares  are  standing  in  hit  n»ime,  will  be  estopped  by  the  certificate 
from  setting  up  against  H.  a  Aond/Jrfe  transferee,  the  infinnitv  of  A's  title. 
In  ue  Bahia  and  San  Francisco  Ry.  Co.,  L.  R.,  3  Q.  H.  584,  a  id  Hnr 
V.  Frontino,  ^c.  Gold  iVining  Co.,  L.  R.  6.  Ex.  Ill;  »o  also  where  tlie 
C  impany  had  issued  a  certificate  upon  a  transfer  wh'ch  had  been  forged 
by  its  own  Secretary:  Shaw  v.  Port  Philip  ^'c,  Co.  1:^  Q.  B.  D.  10;]. 

Still  this  will  not  be' the  case  where  the  party  contracting  to  pnrchase 
the  stock  or  shares  belonging  to  the  real  owner  acts  upon  the  f  liih  of  a 
forged  transfer  only,  and  has  not  relied  on  any  net  of  the  Cump^nv. 
Slmm  V.  Anglo-American  Telegraph  Co.,  5  Q.  B.  Div.  188.  49  L.  J.  Q. 
n.  Div.  3U2  ;  4-2  L.  W  37 ;  28  W  R.  290.  In  this  case  the  (mrty  contract- 
ingto  purchase  the  stock,  though  himself  innocent  of  any  fraud,  had  been 
the  means  of  sending  to  the  Company  a  transfer  purporting  to  be  executed 
by  the  real  owner,  but  which  was  forged,  an«l  the  Company  ha«l  been 
induced  thereby  to  recognize  the  nominee  of  the  contracting  party  as  the 
holder. 

Cotton,  L.  J.,  at  p.  213,  distinguishes  the  case  from  Rr  Bahia,  8fc.  Co.y 
L.  R.  3  Q.  B.  584,  and  Hart  v.  Frontino,  ^c,  Gold  Mining  Co,,L.  R, 
6  Ex.  111.  and  proceeds  as  follows  :  — 

•*  To  a  buyer  who  did  not  know  the  real  facts,  the  certificate  would  amount 
to  a  representation  that  the  sellers  were  entitled  to  the  stock,  and  under 
the  doctrine  of  estoppel,  the  buyer  might  maintain  an  action  against  the 
Company,  not  as  the  real  owner  of  the  stock,  but  as  a  person  whom  the 
Company  were  bound  to  treat  as  the  real  owner,  because  they  had  stated  to 
him  that  the  sellers  to  him  were  the  real  owners  and  that  the  transfer  to  the 
sellers  was  valid.     But  the  facts  here  are  very  different.  '* 
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And  Bramwell,  L.  J.,  p.  202,  say» :— "  For  a  man  to  have  a  true  tilfe 
a»  the  transferee  of  stock,  his  transferor  must  have  had  the  st^ie k  ;  hi» 
transferor  must  have  executed  an  instruinem  of  transfer,  and  the  trans- 
feree u>nst  have  accepted  that  instruiiient.  The  lj»t-named  condition  i» 
no  douht  fulfilled,  for  Burge  &  Co.  [i.  e*  the  transferees]  did  intend  to 
accept  the  supp  iseil  instrnment  of  transfer.  Upon  general pnncipleSf  and 
upon  the  authority  of  the  cases  cited  to  us,  I  think  the  Company  would  have 
been  estopped  from  denying  that  Coates  [i,  e.  the  original  owner]  was  the 
holder  of  the  stock  j  but  why  are  they  estopped  from  denying  that  he 
transferred  it  V^ 

See  and  consider  Waterhouse  v.  L  and  S.  W,  Ry.  Co.,  und  Coatesv. 
L.  and  V.  H'.  Ry  Co.,  41  L,T.  553.  See  further  on  the  question  of 
estopi>el  He  Romford  Canal  Co.,  24  Ch.  D  •*  85,  and  Palrocr'a  Company 
Precedents,  3rd  ed.,  223.  ^ 

55-  The  register  of  men)bers,  commencing  from  Inspection  of 
the  date  of  the  registration  of  the  Company,  shall  'register, 
be  kept  at  the  registered  office  of  the  Company  here- 
inafter mentioned  (i).  Except  when  closed  as  here- 
inafter mentioned  (ii),  it  shall,  during  business  hours, 
but  subject  to  such  reasonable  restrictions  as  the 
Company  in  general  meeting  may  impose,  so  that 
not  less  than  two  hours  in  each  day  be  appointed  for 
inspection,  be  open  to  the  inspection  of  any  member 
gratis,  and  to  the  inspection  of  any  other  person  on 
the  payment  of  one  rupee,  or  such  less  sum  as  the 
Company  may  prescribe,  for  each  inspection. 

Every  such  member  or  other  person  may  require 
a  copy  of  such  register,  or  of  any  part  thereof,  or 
of  such  list  of  summary  of  members  as  is  herein- 
before mentioned,  on  payment  of  two  annas  for 
every  hundred  words  required  to  bo  copied. 

If  such  inspection  or  copy  is  refused,  the  Com- 
pany shall  incur  for  each  refusal  a  penalty  not  exceed- 
ing fifty  rupees,  arid  a  Further  penalty  )Jot  exceeding 
twenty  rupees  for  every  day  during  which  such 
refusal  continues. 

Every  director  and  manager  of  the  Company  who 
knowingly  authorizes  or  permits  such  refusal  shall 
incur  the  like  penalty. 

In  addition  to  the  above  penalty  any  Judge  of  a 
High  Court  may  by  order  compel  an  immediate 
inspection  of  the  register. 

Sec.  32  of  the  EngHsK  Companio.s'  Act  (25  and  2f>   Vir., 
c,  89).  18(32,   mniatls  inutundls,  and  bou.  ol    uf   liio   ludia'j. 
Cuiupauiea'  ActX.  of  18()G,  verbalim, 
(i)    Sec.  Gd  post. 

(ii)     Sec.  66  post. 

Cf.  sec.  21  of  Act  XIX.  of  1857. 
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Power  to  5g^     ^x^Y  Company  uuder  this  Act  may,  upon 

close  register.      ••  i.-uii--  x-  *^'r 

giving  notice  by  advertisement  m  some  newspaper 
circulating  in  tlie  district  in  which  the  registered 
office  of  the  Company  is  situate  and  in  the  local 
official  Gazette,  close  the  register  of  members  for 
any  time  or  times  not  exceeding  in  the  whole  thirty 
days  in  each  year. 

Src.  Or)  ->i'  the  l']ii!/ii^ii  (^»!n|»;mi«\s'  Aci  I'JJ)  and  2C)  \''ic., 
c.  ^9),  1  StI2^  :md  sue.  'o2  ofthu  Indian  (Jonipanics^  Act-  X.  t)f 
lu<)*j,  adding  tiu;  words  ''atul  in  llic  local  ollicial  Gazette.'' 

Cf.  sec.  22  of  Act  XIX.  of  1857. 

In  Mothoormohun  Roy  v.  Bank  of  Bengal,  I.  L.  R.  3  Calr.  ^92, 
it  was  <Ienilc(]  that  the  Bank  of  Bengal  was  entitled  to  refuse  to 
re^'i^iter  a  tranNfer  of  shares  when  the  application  was  tnade  during  the 
tinu*  the  tran-sfer  hooks  of  the  hnnk  were  closed  under  the  powers  pven 
hy  Sec.  21  of  Act  IX.  of  187(5  (Presidency  Banks  Act),  and  after  a  public 
notification  in  accordance  therewith  ;  and  though  the  bant  might  not  have 
given  this  reason  for  refusing  to  register  at  the  time  of  the  application 
bein;r  made,  ihev  were  entitle<l  ti»  avail  themselves  of  it  nubsequently, 
when  a  suit  was  brou>;ht  to  coraj>el  thera  to  register  the  tran>fer. 

Notice  of  57*     Where  a  Company  has  a  capital  divided  into 

increase  of     shares,  whether  such  shares   may  or  may  not  have 

capnal  an<l      ,  '  _   .  ,  •  /»  • 

of  members  been  Converted  into  stock,  notice  ot  any  increase  m 
to  be  given  g^ch  Capital  beyond  the  registered  capital,  and  where 
«g»8  rar.  ^  QQ^ripany  has  not  a  capital  divided  into  shares, 
notice  of  any  increase  in  the  number  ot  members 
beyond  the  registered  number,  shnll  be  given  to  the 
Registrar,  in  the  case  of  an  increase  of  capital  within 
fifteen  days  from  the  date  of  the  passing  of  the  reso- 
lution by  which  such  increase  has  been  authorized, 
and  in  the  case  of  an  increase  of  members,  within 
fift.ten  days  from  the  time  at  which  such  increase  of 
members  has  been  resolved  on  or  has  taken  place ; 
and  the  Registrar  shall  forthwith  record  the  amount 
of  such  increase  of  capital  or  members. 

If  such  notice  is  not  given  within  the  period  afore- 
said, the  Company  in  default  shall  incur  a  penalty 
not  exceeding  one  hundred  rupees  for  everyday  dur- 
ing which  such  neglect  to  give  notice  continues; 
and  every  director  and  manager  of  the  Company  who 
knowingly  and  wilfully  authorizes  or  permits  such 
default  shall  incur  the  like  penalty. 

Soc.  o'i   oi*  tho    Kno-jj^h  ('(jjupaaios'  Act  (25  and  26  Vic, 
c.  SiJ),  l^C^2j    ^ub.stitiuiiii^  ''una  lunidred  ru[)ees''  tor  '*  live 
p^)ui'i].^'"  ill  tliat  socLion,  and  iboc.  oo  oi"  liic  Indian  r^.jupau.T^' 
A'ci  X.  of  166G  vcrbuh'tii, 
Cf.  sec.  42  of  Act  XIX.  of  1857. 
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58.     If  the  name  of  any  person  is  fraudulently  Remedy   for 
or   without   sufficient  cause  entered  in,  or  omitted  [^^"^^jP^omis" 
from,  the  register  of  members  kept  by  any  Company  sion  of  entry 
under  this  Act,  or  if  default  is  made  or  unnecessary  ^^^^gi^ter. 
delay  takes  place,  in  entering  on  the  register  the  fact 
of  any  person  having  ceased  to  be  a  member  of  the 
Company,  the  person  or  member  aggrieved,  or  any 
member   of  the    Company,    or  the  Company  itself, 
may,  by  application  to  the  principal  Court  of  original 
civil  jurisdiction    in   the  district  or  place  in  which 
the  registered  office  of  the  Company  is  situate,  apply 
for  an  order  of  the  Court  that  the  register  may  be 
rectified ;  and  the   Court   may   either   refuse  such 
application,  with  or  without  costs  to  be  paid  by  the 
applicant,  or  it  may,  if  satisfied  of  the  justice  of  the 
case,  make  an  order  for  the  rectification  of  the  regis- 
ter, and  may  direct  the  Company  to  pay  all  the  costs 
of  such   application,   and   any  damages   the   party 
aggrieved  may  have  sustained. 

The  Court  may,  in  any  proceeding  under  this  sec- 
tion, decide  any  question  relating  to  the  title  of  any 
person  who  is  a  party  to  such  proceeding  to  have  his 
name  entered  in,  or  omitted  from,  the  register,  whether 
such  question  arises  between  two  or  more  members 
or  alleged  members,  or  between  any  members  or  al- 
leged members  and  the  Company,  and  whether  there 
has  or  has  not  been  default  on  the  part  of  the  Com- 
pany; and  generally  the  Court  may,  in  any  such 
proceeding,  decide  any  question  that  it  may  be 
necessary  or  expedient  to  decide  for  the  rectification 
of  the  register :  Provided  that  the  Court  may  direct 
an  issue  to  be  tried  in  which  any  question  of  law  may 
be  raised  ;  and  an  appeal  in  the  manner  directed  by 
the  Code  of  Civil  Procedure  shall  lieii). 

Sec.  35  of  the  English  Companies*  Act  (25  and  26  Vic, 
c.  89),  1862,  mutatis  mutandis,  as  to  the  Courts  to  which, 
and  the  mode  by  which  (i.  e.  by  motion,  or  in  chambers, 
&c.)  application  is  to  be  made,  and  sec.  34  of  the  Indian 
Companies'  Act  X.  of  1866,  inserting  the  words  "fraudu- 
lently or." 

(i)  See  also  sec.  147  post, 

Cf.  se<^.  23  of  Act  XIX.  of  1857. 

The  words  **  fraudulently  or"  are  new  in  the  present  Act ;  but  it  would 
seem  thnt  they  are  inserted  to  give  legislative  sanction  to  the  judicial 
interpretations  of  the  words  **  without  sufficient  cause,"  see  per   A>%, 


Digitized  by 


Google 


50  roMPANiKs'  ACT.  [Part  2, 

r,  B.,  in  ex  part p  Ward,  L.  R.  3.  Ex.  180,  and  por  Giffard,  L.  J.,  in  ex  parte 
Kintrea,  L.  R.  5Ch.  l-6-S)9,  cite<l  at  p.  i^4  of  Mr.  Buckley's  book  [4i\\  e«i.) 

Jurisdiction  of        A.     As  to  thejurudiction  of  llie  Court  ocder  this  section  :  («)  as  between 
the  Court.  allej^eii  shareUoUieFs  and  the  Company  ;  (6) as  het\>een  menil)er»  or  aUeget] 

ineu)>  ers  the«»«lre»,  s«e  Buckley,  4th  ed.,  pp.  90  to  94,  and  the  easeti 

cited  there. 

The  |>ower  gpTen  lo  the  Court  r«  dij»rretii>Tmrr,  see  In  the  matter  of  tkt 
Indian  Co.'m  Act  1866  and  the  Petition  of  Luchmen  Chand  I.  L.  R.  8 
Calc.  ;il7. 

Fraudnicntly  R.     Fraudulently  or  mihout  f^ufficient  cause,f^e\!^\xck\Qyy^he^,,^p  94 

Buffiaircauso.  ^  ^■^'Z  '  ^^^'^^  ^  diNCUsses  the  following  i>oints  :— 

i.     Wlmt  coiJiititntes  swell  a  misrepresentation,  or  such  a  discrefniiiry 

between  the  prospectus  and  luemoramhmi  of  a»8ociation,  as  entitles  the 

shHreholder  to  be  relieved  from  his  contract. 

ii.     What  is  a  reasonab^  time  within  which  be  must  apply  for  relief. 

iii.  The  ditference  in  his  right  to  relief  as  ngniii«t  the  |)erson9  who 
prepared  and  issued  the  pro^i^ectus,  or  the  Company,  and  as  against  the 
cre<liti)r8  ol'  the  Coni{mny. 

iv.  Apart  from  rescission  of  the  contract,  whnt  rights  he  hn»  against 
the  persons  or  the  Company  who  have  frauduKntly  induced  him  to  take 
shares. 

(i)     See  Anandji  Visram  v.  Nariad  S.  t^  IV.  Co.  I.  L.  R.  1   Bom.  320. 

N.B. — A  statement  made  by  the  ehHinnan  to  the  shareholders  of  a 
Company  is  not  admissible  as  evidence  against  the  Company  in  an  appli- 
cation by  a  shareholder  to  have  his  name  rem<»ved  on  tlie  ground  of  mis- 
representation in  the  prospectus,  In  rk  Devala  Provident  Gold  Mining 
Co  ,  21  Ch.  D      h^'d. 

To  the  cases  (cited  at  p.  ^d  of  Buckley,  4th  ed.).  where  relief  was  given 
in  consequence  of  misrepresentation,  ad*!  In  rk  The  Scottish  Petroleum 
Co.,  23  Uiv.413  ;  vi\\Q,Tt  Anderson  s  Case,  17  Ch.  D    .^373,  was  approved. 

(iii)  As  to  the  shareholder's  right  to  relief  as  against  crenitors,  per 
Cairnn,  L.  C,  in  Tennent  v.  City  of  Glasgow  Bank,  4  .Aj).  Ca.  at  p.  621. 
"Tlje  case  of  Oakes  v  Turquand  (L.  R.  2  H.  L.  325)  however,  while  it 
**  decided  negatively  that  a  contract  c«)uld  not  be  rescinded  on  the  ground 
**of  fraud  after  a  winding-up  lw»d  commenced,  did  not  «leeide  affirmatively 
**  the  converse  proposition,  that  up  to  the  time  of  the  commencement  of  a 
**  winding  »/>  a  contract  to  take  shares  conhl  be  rescinded  upon  the  ground 
**of  fraud.  Whether  it  can  or  not  be  so  rescinded  must,  1  thi..k,  depend 
•*  upon  the  particular  rircnmstauees  of  the  case 

•*  In  an  ordinary  partnership,  not  formed  on  the  joint-stock  principle,  it 
**  is  impo'tsible,  as  a  general  rulcr  for  a  partner  at  anytime  to  retire  from 
"  or  repudiate  the  partnership  without  sati-^lying,  or  remaining  l>ound  to 
•*  satisfy,  the  liabilities  of  the  partnership,  lie  may  have  been  induced  by 
**  his  eo  jMirtners  by  fraud  to  enter  into  the  partnership,  and  that  may  be 
••  a  ground  of  relief  against  theuv  but  it  is  no  ground  for  getting  rid  of  a 
**  liability  tocreditdps.  This  is  the  ease,  whether  the  p.«rtnership  is  n  j^^oing 
*'  concern,  or  whether  it  has  stopped  payment  or  become  insolvent.  In 
**  the  can?  of  a  juint-sto<*k  Company,  however,  the  shares  are  in  their 
**  nature  and  creation  transferable,  and  transferable  without  the  consent  of 
'*  creditors,  and  a  shareholder,  so  hmg  as  the  Coinpany  is  a  going  concern, 
*'  can^  by  transferring  his  shares,  get  rid  of  his  liability  to  creditors,  either 
*'  immciliatt'ly  or  after  a  certain  interval.  The  assumption  is  that,  whde 
**  the  Company  is  a  going  concern,  no  creditor  has  any  specific  right  to 
•*  retain  the  intlividual  liability  of  any  particular  shareholder. 

**  It  is  on  the  same,  or  on  a  similar,  principle  that,  so  long  as  the  Company 
**  is  a  gmng  concern,  a  shareholder  who  has  been  indnc»^d  to  take  up 
"slmres  by  the  frautl  of  the  Company  h^is  a  right  to  throw  back  his  shares 
**  upon  the  Company  without  reference  to  any  elaiu)«  of  ereditors^.  lie  would 
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'*have  a  rijjjkt  to  (ransfer  his  slmrcs  without  iefei«m»e  to  creditors.  The 
*'  Corapanv,  as  r  goinj?  coihccni,  is  assumed  to  he  JK)lvent,  and  able  to  meet 
*•  its  eagagements,  and  to  have  a  siirplus,  and  the  C«)niiiiiiiy  being  solvent 
**  its  duty  to  pay  the  repudiating  shaiehohler  uhnt  is  dne  to  him,  and  to  tnke 
**  the  shares  off  his  hands,  is  an  affair  of  tlie  Company  and  not  of  its 
"  c.  editors. 

"  But  if  the  Company  has  become  insolvent,  and  has  stoppwl  payment, 
"thfn,  even  irrespective  <»f  the  winding-up.  a  wholly  different  state  of 
**  things  appears  to  nie  to  arise.  Tlie  as-umption  of  new  linbdities  under 
**sucli  cii>cumstances  is  nn  affair  not  of  tlw?  Company  but  of  its  creditors. 
**  The  repudiation  of  shares  u  liiclK,  while  the  C<impany  wan  solvent,  would 
"  not,  or  need  not,  have  inflictt'd  any  injur>'  i\\Hm  civditors  must  now  of 
"necessity  inflict  «  serious  iHJim'  oncredit4»rs.  I  should,  tlieref^re,  be 
"disposed,  ill  any  case,  to  hesitnte  before  admitting  that,  after  a  Company 
**  has  become  insolvent  and  stopped  payment,  whttlier  a  winding-up  has 
'•commenced  or  not,  a  rescission  of  a  coiitnict  to  take  shares  could  be 
**  permitted  as  against  creditors "" 

See  farther,  Alerand^r  MUckeirs  case,  4  .Ap.  Ca.  548 ;  Rntherfurd's 
case,  ibid.;  and  Nelsoti  Mitckell  v.  City  of  Glasgow  Bank,  4  Ap.  Ca.  (524. 

And  aUhongU  fraudulent  misrepresentations  may  entitle  a  shareholder  to 
rescmd  his  contract  if  the  t'ompany  were  a  going  concern,  yet  where  that 
i<  impossible, — e.g.  by  a  windin;;-up, — they  afford  no  ground  for  an  action 
fordnmages  against  the  liquidators;  a  person  induced  by  fraud  to  become 
a  shareholder  can  bring  ito  actitm  for  damage*  against  the  Company  while 
he  remains  in  it:  he  cannot  approbate  and  reprobate— see  Houldsworih  v. 
Citg  of  Glasgow  Bunk^  5  Ap.  Ca.  317,  Sio. 

•Nor  is  a  shareholder  entitled,  after  a  winding-up,  to  a  i-escission,  on  the 
ground  of  fraud,  of  his  contrnct  to  take  shares,  even  if  the  asset.M  in  the 
hanils  of  the  liquidators  are  sufficient  to  pay  in  full  the  whole  liabilities  of 
the  (^irauany  together  with  the  costs  of  the  winding-up.  In  rk  HuUand 
Countg  Bank,  Burgess's  case,  15  Ch.  D    .  507  j»ost,  note  to  Sec.  61. 

Again,  where  a  transfer  is  valid  and  effectual  and  the  rights  of  credit-  /.* 
have  intervened,  the  register  will  not  be  disturbed.  Cree  v.  iSb«ierrai/,  4  Ap. 
Ca.  (J48.  See  also  In  re  Scottish  Petroleum  Co.,  2'j  Ch.  Div.  413. 

A  shareholder  who  seeks  to  take  advantage  of  proceedings;  in  a  repre- 
sentntire  ease  must  give  the  Company  notice  of  his  intention  at  a  time 
w  hen  he  can  be  relieved  of  his  liability  as  a  sljareludder — see  In  jie  Scottish 
Peti-ofenni  Co.,  23  Ch.  Div.  413. 

iv.  Under  this  head  it  is  to  be  observed  that  the  principles  applicable 
to  an  action  to  rescind  an  agreement  t«)  take  shares  are  entirely  distinct 
from  those  applicable  to  a  *  common  law  action'  for  deceit,  **  in  which  it 
is  Heces.sary  to  prove  that  a  statement  has  been  made,  which,  to  the 
knowledge  of  the  person  making  it,  was  f:dse,  or  which  was  made  by  him 
with  such  recklessness  as  to  make  him  liable  just  as  if  he  knew  it  to  be 
false,  aail  that  the  Plaintiff  acted  on  that  statement  to  his  prejudice  or 
'  d  image."  Cotton,  L.  J.,  in  Arktcright  v.  Newbold,  17  Ch.  Uiv,  p.  320. 
In  that  case  also  James,  L,  J,,  p.  3-^,  says  : — "  We  cannot  accede  to  the 
sugiestiun  that  the  persons  issumg  a  prospectus  are  liable  to  an  action  of 
<le<*«'it  because  they  do  not  mention  a  fact  coining  to  tl»eir  knowledge 
before  the  allotment  of  shares  which  falsifies  a  statement  in  the  f)ros- 
pt-ctu*.'*  See  uUo  SnUth  v.  Ckadwick,  Vi  Ch.  Div.  27,affirm«l  9  Ap.  Ca, 
ls7.  and  Red§ra^  v.  Hard,  20  Ch.  Div,,  1,  as  to  such  actions. 

Where  a  condition  precedent  to  registration  has  not  been  satisfied  or 
waived,  an  omissi(m  to  register  is  not  made  **  without  sufficient  cause." 
In  ry.  Albion  Life  Assurance  Society,  Sanders'  case,  20  Ch.  Div.  403.  See 
9tf/rra  note  to  Sec.  45,  where  the  assignee  of  a  policy  was  held  not  a 
Ciintributory. 

Tnc  Court  will  not  order  a  transfer  to  be  registered,  where  the  alleged  • 
transferor  is  not  before  the  Court  and  there  is  any  real  doubt  as  to  the 
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Default  or 

uuiiocessary 

delay. 


Laches  on  the 
part  of  the 
traiisferor  .— 


Of  the  Com- 
pauy. 


valicUtv  or  bo7ta  fiiles  of  the  transaction.     Petition  of  Luchmen  Chand, 
1.  L.  H.  8  Calc.  317. 

See  Buckley,  4th  ed.  117  c/  seqq. 

When  a  Comiiany  has  adopteil  tahle  A  as  its  articles  of  association, 
it  cannot  refuse  to  rcicister  the  niirac  of  a  trustee  in  baMkruptcy  of 
a  shareholder  on  the  g:round  that  the  sharehohler  is  indebted  to  the 
Company:  **  transfer"  under  Art.  10  being:  quite  distinct  from  the 
transmission  by  devohition  of  law  which  is  contemplated  by  art.  13.  In 
RE  Bentham  Mills  ^pinninf/  Co  y  11  ()h.  Div.,  1K)0,  and  see  note  to  those 
articles /;o5^ ;  and  see  id'^o  ex  parte  Harrison  In  ke  Cannock  and  Rvyeley 
Collienj  Co.  20'  Ch.  D.  Cy2'2. 

"  If  directors  in  the  fair  and  bond  fide  exercise  of  their  powers  under 
the  Company's  contract,  as  managers  of  the  Company,  and  in  circum- 
stances uhich  made  it  a  reasoniible  act  of  management,  resolve  not  to 
record  future  transfers  which  may  seriously  atFcct  and  alter  the  liability  of 
the  partners,  the  resoUitiou  will  be  effectual,  and  the  directtirs  in  declin- 
ing to  record  the  transfers  cannot  be  held  to  be  in  tiefault  within  the 
meaning  of  sec.  35  of  the  Companies'  Act,  186*2."  Alexander  MitchelVs 
case,  4  Ap.  Ca.  548,  567,  followed  in  Rutherfurd's  case^  ibid.  54-^,  581. 

Bui  where  a  Company  refused  to  register  a  transfer  of  shares  iiur- 
chased  by  an  e.Kceution  creditor,  on  the  ground  that  no  share  certificate 
had  been  produce«l,  but  the  sale  had  been  confirmed,  and  transfer  signed 
by  a  Judge  under  sec.  '267  of  Act  Vlll.  of  1S59,  a  writ  of  mandamus  was 
directed  to  issue,  ordering  the  Company  to  register  the  tninsfer  and  to 
issue  fresh  share  certificates  in  respect  of  the  shares.  The  Queen  v. 
The  East  InMan  Railu^ay  Company.  Bourke's  Rep.  O.  C.  J.  395;  and  1 
Ind.  Jnr.  N.  S.  258  [1865]. 

For  circumstances  which  will  entitle  a  Company  to  refuse  to  register  a 
transfer  of  shares,  see  Knowles  v.  National  Banky  2  Beng.  L.  R.  O.  C.  158. 

"  Satisfied  of  the  justice  of  the  case."  See  per  Lord  Hatherley  in  Alex- 
ander Mitchell's  case,  4  Ap.  Ca.,  pp.  676,  577. 

But  laches  on  the  part  of  the  vendor  of  shares  in  effecting  a  transfer 
of  them  will  preclude  him  from  obtaining  relief  in  respect  of  bis  liability 
on  his  shares,  In  re  The  East  Indian  Trading  and  Banking  Co.^  Jamnadas 
Savaklal's  case,  3  Bom.  H.  C.  O.  C.  J.  113  [Act  XI \.  of  1857]. 

Nor  can  a  Company  which  has  treated  itself  as  the  owner  of  its  own 
shares  be  permitted  to  take  advantage  of  its  own  neglect  or  that  of  its 
officers  in  not  registering  the  shares  in  its  own  name.  In  re  the 
Mercantile  Credit  and  Financial  Association,  ex  parte  M.  R.  Dalvi,  3  Bom. 
H.  C.  O.  C.  J.  125.    [Acii  XIX.  of  1857]. 

"  To  escape  liability  as  against  the  official  liquidator  in  the  winding-up, 
**  it  is  incumbent  upon  the  transferor  to  show  that  at  some  time  or  other 
**  there  was  or  (but  for  the  default  of  the  Company)  there  could  have  been) 
•*  upon  the  register  a  transferee  of  his  who  could  be  made  liable  at  law  in 
"  respeet  of  the  shares."  Buckley,  4th  ed.,  119,  and  cases  there  cited  ; 
and  Lindley,  4th  ed.  1400. 

By  sec.  29  supra  the  transfer  may  be  registered  at  the  request  of  the 
transferor. 

As  to  what  is  sufficient  proof  of  incorporation  of  a  Company  and 
what  substantially  constitutes  a  register  of  shareholders  to  prevent  a 
person's  name  being  removed.  See  Blaney's  case,  3  Bom.  H.  CO.  C.  J. 
103. 

As  to  the  right  of  the  vendor  of  shares  who  is  not  entitled  .to  be 
removed  from  the  register  to  be  indemnified  by  the  person  who  has  under 
the  contract  of  sale  become  the  equitable  owner,  see  Buckley,  4th 
ed.,  p.  121  et  seqq.y  and  the  cases  there  cited.  Cf.  Shelford  on  the 
Law  of  Joint  Stock  Companies,  2nd  ed..  Chap.  VII.,  p.  159  ;  and  Lindley, 
4th  ed.  713,  7-i9. 
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59.  Whenever  any  order  Las  been  made  for  rec-  Notice  to 
tifying  the  register  in  the  case  of  a  Company  hereby  rec^tification 
required  to  send  a  list  of  its  members  to  the  Regis-  of  register, 
trar,  the  Court  shall,  by  its  order,  direct  that  due 

notice  of  such  rectification  be  given  to  the  Registrar. 

Sec.  36  of  the  English  Companies'  Act  (25  and  26  Vic, 
c.  89),  18625  and  sec.  35  of  the  Indian  Companies^  Act  X. 
of  1866j  verbatim. 

60.  The  register  of  members  shall  be  prima  facie  Register  to 
evidence    of  any    matters    by    this  Act  directed  or  ^^  evidence, 
authorized  to  be  inserted  therein. 

Sec.  87  of  the  English  Companies'  Act  (25  and  26  Vic, 
c.  89),  1862,  and  sec.  36  of  the  Indian  Companies'  Act  JSC. 
of  i86C,  verbatim, 

(i)  See  sec.  47  supra  and  notes  thereto. 

Cf.  sec.  24  of  Act  XIX.  of  1857. 

For  the  general  rules  relating  to  registers  regarded  as  evidence  of 
membership,  see  Lindley  on  Partnership,  4th  ed.,  pp.  138  et  seqq.;  and 
consider  Blaney^s  case,  3  Bom.  H.  C  O.  C.  J.  103,  referred  to  supra  ; 
and  the  judgment  of  the  Lord  President  which  is  adopted  by  Earl 
CaimSy  L.  C,  in  BelVs  case,  4  Ap.  Ca.  note  to  p.  559. 

Liability  of  Members  (i). 

61-     In  the  event  of  a  Company  formed  under  Liability  of 
this  Act  being  wound  up,   every  present  and  past  ^'g^**^',""*^ 
member  (»)  of  such  Company  shall  be  liable  to  contri-  hers  of  Com- 
bute    to  the  assets  of  the  Company  to  an  amount  pany. 
sufBcient  for  payment  of  the  debts  and  liabilities  of 
the  Company  and  the  costs,  charges  and  expenses  of 
the  winding-up  and  for  the  payment  of  such  sums 
as  may  be  required  for  the  adjustment  of  the  rights 
of  the  coutributories  amongst  themselves  Oii),  with 
the  qualijfications  following,  (that  is  to  say)  : — 

(a)  No  past  member  shall  be  liable  to  contribute 
to  the  assets  of  the  Company  if  he  has  ceased  to  be 
a  member  for  a  period  of  one  year  or  upwards  prior 
to  the  commencement  of  the  winding-up  (iv) : 

(b)  No  past  member  shall  be  liable  to  contribute 
in  respect  of  any  debt  or  liability  of  the  Company 
contracted  after  the  time  at  which  he  ceased  to  be  a 
member  : 

(c)  No  past  member  shall  be  liable  to  contribute 
to  the  assets  of  the  Company  unless  it  appears  to 
the   Court  that  the  existing  members  are  unable  to 
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satisfy  the  contributions  required  to  be  raade  by  them 
in  pursuance  of  this  Act, 

{(i)  In  the  case  of  a  Company  limited  by  shares 
no  contribution  shall  be  require^l  from  any  member 
exceeding  the  amount,  if  any,  unpaid(v)  on  the 
shares  in  respect  of  which  he  is  liable  as  a  present 
or  past  member : 

{e)  In  the  case  of  a  Company  limited  by  guaran- 
tee, no  coutribution  shall  be  required  from  any 
member  exceedino^  the  aniount  of  the  undertakingr 
entered  into  on  his  behalf  by  the  memorandum  of 
associatioii(vi) : 

(f)  Nothing  in  this  Act  contained  shall  invalidate 
any  provision  contained  in  any  policy  of  insurance  or 
other  contract  whereby  the  liability  of  individual 
members  upon  any  such  policy  or  contract  is  restrict- 
ed, or  whereby  the  funds  of  the  Company  are  alone 
made  liable  in  respect  of  such  policy  or  contract(vii) ; 

{g)  No  sum  due  to  any  member  of  a  Company 
in  his  character  of  a  member,  by  way  of  divi- 
dends, profits  or  otherwise,  shall  be  deemed  to 
be  a  debt  of  the  Company  payable  to  such  member 
in  a  case  of  competition  between  himself  and  any 
other  creditor  not  being  a  member  of  the  Company; 
but  any  such  sura  may  be  taken  into  account  for  the 
purposes  of  the  final  adjustment  of  the  rights  of 
the  contributories  amongst  themselves(viii). 

Explanation  L — The  liability  of  past  members  is 
a  liabihty  to  contribute  to  the  general  assets  of  the 
Company,  against  which  assets  creditors  (at  what- 
ever time  their  debts  may  have  been  contracted) 
have  equal  rights. 

Explanation  IL — In  estimating  the  debts  to  which 
a  past  member  is  liable,  all  dividends  paid  on  these 
debts  under  the  winding-up  must  be  deducted. 

Soc.  88  of  iho  English  Cuiiipauios'  Aci  (25  and  26  Vic, 
c.  H9),  1802,  c.nd  se(j.  -i/  o\^  the  Indian  Companies'  Aot  X. 
of  lSC}i'),  vtrbatifiij  dovfji  to  the  explauationa ;  as  to  which 
Bee  infra » 

(i)  The  liabilitv' of  directors  of  a  Umited  Company  may  be  unlimited, 
supra  sec.  7. 

(ii)  Sec.  45  supra. 
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(iii)  Sec.  157  infra. 

(iv)  Sees.  133  an«l  174  infra, 

(v)  ^*ee  sec.  48  supra. 

(vi)   Sees.  ^  supra  and  139  and  178  infra. 
«vii)  See  the  cnse«t  cit*?d  to  this  clause,  p.  128,  Buckley,  4th  ed. 
(viii)  S.'e  sec.  150  infra  and  note  thereto. 

Cf.  sees.  60—62  of  Act  XIX.  of  1857. 

Explanation  /.—This  embodies  the  opinions  of  the  Law  Lords  in 
IVebb  V  iVhiffin,  L.  R.  5  IL  L.  711.  See  also  In  re  Oriental  Commer- 
cial Bank,  Morris's  case,  L.  II.  8  Ch.  800. 

Explanation  II. — The  deciiions  in  In  re  Blakely  Ordnance  Co.,  Brett's 
case,  L.  K.  8  Ch.  81)0,  and  Morris's  case,  ibid. 

The  section  applies  to  all  kinds  of  winding-up,  i.e.,  to  a  winding-up  by 
an  onler  of  the  Court,  to  a  windinij-up  voluntarily,  and  to  n  voluntary 
liquidation  under  the  supervision  of  tlie  Court :  there  is  no  distinction  :  per 
Jessel,  M.  H.,  in  In  rk  Whitehouse  .y  Co.,  9  Ch.  D      at  p.  599. 

For  the  definition  of  "a  contributory,"  see  sec.  \'2^  post. 

Every  present  and  past  member  ska  II  be  liable  to  contribute,  &c  ,  see  Contribution. 
per  Jessel,  M.  R.,  In  re  PVhitehouse  cj*  Co.  :  **Th>it  is  a  new  luibility  :  he 
is  to  contribute  ;  it  is  a  now  ontribuiion.  It  is  «  mistake  to  call  that  a 
debt  due  to  the  Company.  It  is  uo  such  thing.  It  is  not,  as  has  been 
supposed,  in  any  shape  or  way  u  debt  due  cd  the  Company,  but  it  is  ii 
liabdity  to  contribute  to  the  assets  of  the  Company ;  and  when  we  look 
further  into  the  Act,  it  will  be  si;en  that  it  is  a  liability  to  contributiim  to 
•»e  enforced  by  the  liquiilator.  It  is  quite  true  that  a  call  made  before 
the  windiug-up — and  in  the  oise  before  me,  the  call  was  ujach;  before 
win«liug-up — is  a  debt  due  to  the  Company,  but  that  does  not  aflfect  this 
new  liability  to  contribution." 

A  liability  to  contribute  to  the  assiets  of  a  Company  is  entirely  distinct 
from  the  *'  property"  of  the  Company,  see  per  Jessel,  M.  R.  In  In  re 
Colonial  Trusts  Corporation,  ex  parte  Bradshaw,  15  Ch.  D      4/1. 

A  member  of  a  duly  registered  Company,  whose  shares  have  been  Past  Mombers. 
forfeited,  is  as  much  a  past  me:nber  as  a  member  whose  shares  have  been 
surrendered  or  transferred,  but  he  is  not  liable  to  he  placed  on  the  list  of 
contributories  until  it  in  established  that  the  existing  members  are  unable 
to  satisfy  the  contributions  required  to  be  made  by  them,  and  that  the 
debts  in  res|)ect  of  which  he  is  called  upon  to  contribute,  were  incurred 
prior  to  the  date  on  which  he  erased  to  be  a  member  of  the  Compauv. 
In  re  Allahabad  Trading  Co.  1  N.  W.  U.  101.  See  further  Buckley,  4th 
ed.  1>'(0  and  cases  there  cited. 

**  For  the  payment  of  such  sums  as  may  be  required  for  the  adjustment 
of  the  rights  of  the  contributories  amcmgst  themselves,"  see  per  Jessel, 
M.R.,  In  re  Hall  and  County  Bmlc-  Burgesses  case,  15  Ch.  D  .  507, 
at  pp..  511 — 513.  See  this  case  supra  note  to  Sec-  58. 

**  The  list  of  c >ntributories  will  consist  of  two  parts: — *  fi»st,  the  list  A  liijtand  B  hst. 

*  of  preseui  members,  i  e.  of  those   who  nre  members  of  the  C{)m|)any    at 

*  the  commencement   of  the   winding-up,  commonly  called  the    A  list  ; 

*  secondly,  the  list  of  past   members  who   have    cea.sed   to   be   members 

*  within  a  year  before  the  commencement  of  the  winding-up  (see  chiuse 

*  a),  commonly  called  the  B  hst.'  And  the  relation  of  present  and  pant 
members  to  each  other  is  that  of  primary  and  secondary  liabdity  :  not 
that  of  principal  and  agent.  "     Buckley,  4th  ed.,  p.  131. 

Clause  (a).  *'  The  commencement  of  the  winding-up,"  as  to  when 
the  winding-up  commences  in  the  case  of  a  voluntary  win(ling-up  which  is 
followed  by  a  compulsory  wiiuling-up,  see  iiRlaurina  Co., '25  Ch.  Div. 
lis,  and  see  sections  133  and  171  [fost. 
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Clause  (c).  See  In  re  Norwich  Provident  Insurance  Society,  H(*skcth*s 
Case,  13  Cli.  Div.  » 93,  which  reverKcd  Baths'  case,  11  Ch.  D.  336,  as 
being  inconsistent  with  the  decision  in  Baths*  Case,  8  Ch.  Div.,  34. 

Of.  In  re  Albion  Assurance  Societtj,  16  Ch.  Div.  79  ,  16  Ch. 
Div.  83,  where  it  was  held  that  the  participating  ptdicy-hohlers  in  an 
unlimited  Insurance  Society  could  not  be  called  on  to  contribute  until 
the  sharehohlers  had  been  exhausted,  and  see  Mr.  Buckley's  note  on 
classes  of  contiibutories,  pp.  1*29,  130,  4th  ed. 

Clause  (d).  "Calls  made  in  a  winding-up,  being  calls  for  something 
unpaid  on  the  shares,  are  not  a  debt  due  to  the  Company,  but  are  contribu- 
tions due  by  the  member  under  this  section.  The  contribution  under  this 
section  also  applies  to  the  unpaid  calls  made  bt-fore  the  winding-up  ;  be- 
cause, though  that  is  a  debt  due  t  i  the  Company,  it  is  ni>t  the  less  an 
*  amount  unpaid*  on  the  shares  in  respect  of  which  the  member  is  liable, 
and  therefore  he  must  be  liable  to  contribute  all  that  is  unpaid  on  his 
shares  It  is  as  much  unpaid  if  he  bad  not  paid  the  calls  made  before  the 
winiiing-up,  as  it  is  in  respect  of  the  amount  unpaid  on  the  shares  in 
respect  of  which  no  call  has  been  made  before  the  winding-up.  It  seems 
to  me  that  the  contributoiies'  liability  created  by  the  3Sth  section  being 
only  limited  to  the  amount  unpaid,  it  is  immaterial,  for  the  purpose  of 
this  section,  whether  the  call  was  made  before  or  after  the  winding-up, 
provided  the  amount  is  uiipaid.'*  Per  Jessel,  M.  R.  In  rb  h^hite- 
house  .y  Co.,  9  Ch.  D    .  600. 

See  the  discussion  on  the  words  "  remaining  unpaid."  Buckley,  4th 
ed.,  pp.  134  seqq. 

Clause  [e).  See  Lion  Mutual  Marine  Insurance  Co.  v.  Tucker,  12  Q.  B. 
Div.  176,  where  it  was  hebl  that  "  contribntion"  means  contribution 
as  a  membei',  and  therefore  the  limitation  oT  liabdity  in  a  Mutual  Marine 
Insurance  Company  limited  by  guarantee  did  not  apply  to  debts  and 
liabilities  to  which  the  members  by  the  rules  of  the  association  were  to 
contribute  as  insurers  or  ns  assured,  i.e.  debts  and  liabilities  of  certain 
members  to  other  members  of  the  association.  Accordingly  the  Ccurt  of 
Appeal,  reversing  the  judgment  of  the  Queen's  Bench  Division,  held  that 
the  defendant  whs  liable  to  contribute  in  respect  of  certain  hisses,  which 
had  happened  before  the  winding-up  of  the  Company,  although  such  con- 
tribution exceeded  the  sum  of  £'6,  the  amount  limited  in  the  memo- 
randum of  association.  See  also  In  re  Mercantile  Mutual  Marine 
Insurance  Association,  25  Ch.  D  . .  at  417,  where  Chitfy,  J.,  gave  a  siunlar 
decision. 

Clause  (/).  See  the  note  and  cases  to  thi<  clause,  Buckley,  4th  cd. 
p.  12H,  and  Cf.  Lion  Mutual  Marine  Insurance  Co.  v.  Tuchr,  12  Q.  B., 
Div.  176  supra. 

Clause  ig).  The  plaintiffs  in  a  suit  brought  on  behalf  of  themselves  and 
the  other  shnreholders  in  a  Company  to  impeach  »  fraudulent  contract 
made  between  the  Company  and  its  pro»noters,  were  held  not  entitled  to 
have  their  costs  paid  out  of  the  assets  of  the  Company  in  the  winding-up, 
where  the  Company  hatl  been  wound  up  before  the  trial,  and  the  plaintiffs 
had  not  obtained  leave  to  carry  on  the  action,  although  the  Judge  who 
heard  the  suit  had  j^iven  the  plaintiffs  leave  to  apply  in  the  liquidntiou 
of  the  Company  for  their  costs.  In  kb  Hull  Central  Drapery  Co.,  15  Ch. 
Div.  326. 

With  regard  to  the  position  of  the  B  contributories  ^  to  the  costs  of 
winding-up,  see  Buckley,  4th  ed,  pp.  140—142. 

As  to  the  payment  of  the  costs,  charges  and  expenses  of  a  winding- 
up  by  the  Court,  see  sec.  158  post ;  and  of  a  voluntary  winding-up, 
sec.  \SS  post. 

For  the  rules  which  have  been  established  with  respect  to  the 
contributories  of  a  Company  in  liquidation  and  the  application  of  their 
contributions,  see  Buckley,  4th  ed.,  pp.  143,  144. 
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62.     With   respect   to   the   contributions  to   be  Liability  of 
required  in  the  event  of  the  winding-up  of  a  hniited  IvhoseTiabi- 
Company  from  any  director  or  manager  whose  babi-  ijty  is  im- 
hty  is  unhmited,  the  following  modifications   shall  **"^*^*^^- 
be  made  in  the  last  preceding  section  : — 

(a)  Subject  to  the  provisions  hereinafter  contain- 
ed, any  such  director  or  manager,  whether  past  or 
present,  shall,  in  addition  to  his  liability  (if  any)  to 
contribute  as  an  ordinary  member,  be  liable  to  con- 
tribute as  if  he  were  at  the  date  of  the  commence- 
ment of  such  winding-up  a  member  of  aa  unlimited 
Company  : 

(6)  No  contribution  required  from  any  past 
director  or  manager  who  has  ceased  to  hold  such 
office  for  a  period  of  one  year  or  upwards  prior  to 
the  commencement  of  the  winding-up  shall  exceed 
the  amount  (if  any)  which  he  is  liable  to  contribute 
as  an  ordinary  member  of  the  Company : 

(c)  No  contribution  required  from  any  past 
director  or  manager  in  respect  of  any  debt  or  liabili- 
ty of  the  Company  contracted  after  the  time  at 
which  he  ceased  to  hold  such  office  shall  exceed  the 
amount  (if  any)  which  he  is  liable  to  contribute  as  an 
ordinary  member  of  the  Company  : 

(^)  Subject  to  the  provisions  contained  in  the 
regulations  of  the  Company,  no  contribution  requir- 
ed from  any  director  or  manager  shall  exceed  the 
amount  (if  any;  which  he  is  liable  to  contribute  as 
an  ordinary  member,  unless  the  Court  thinks  it 
necessary  to  require  such  contribution  in  order  to 
satisfy  the  debts  and  liabilities  of  the  Company,  or 
the  costs,  charges  and  expenses  of  the  winding-up. 

Sec.  5  r>f  tlio  Encrlish  Companies^  Act  (30  and  31  Vic, 
0.  131),  1867,  verbatim,  save  that  in  the  English  Acfc  the 
words  are  '^  and  the  costs^  charges  and  expenses  of  the  wiud- 
mg-up/' 

Sec.  7  sKpra  provides  for  the  unlimited  liability  of  direc- 
tors. 
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PART  III. 

MANAGR:.rENT   AND    AdMINISTBATION   OF    COMPANIES 

AND  Associations  under  this  Act. 
Provisions  for  Protection  of  Creditors. 

63.  Every  Company  under  this  Act  shall  have  a 
registered  office  to  which  all  communications  and 
notices  may  be  addressed(i).  If  any  Company  under 
this  Act  carries  on  business  without  having  such  an 
office,  it  shall  incur  a  penalty  not  exceeding  fifty 
rupees  for  every  day  during  which  business  is  so 
carried  on. 

Sor.  89  of  thp  En^^'lish  (^)Inpa^lios'  Act  ^25  atid  liH  Vic, 
^.  >^\^\  \>^i]2,  sjive  tli;it  five  inumrls  is  tlic  puiuilly,  and  b(^c.  ;jb 
o(  ihc  ludiau  Companies^  Act  X.  of  1800^  rvrhntlm. 

Cf.  sec.  2H  of  Act  XIX.  of  1857. 

(i)  See  sec.  89  post. 

As  to  service  of  a  summons  on  a  Company,  see  post  Appendix  Chap. 
XXIX.  sec.  4;iC  of  the  Civil  Proceiiure  Code  (Act  XIV.  of  1882). 
Cf.  sec.  17,  E.\planatioii  II.  of  the  Civil  Procedure  Code. 

64.  Notice  of  the  situation  of  such  registered 
office  and  of  any  change  therein  shall  be  given  to  the 
Registrar  and  recorded  by  him.  Until  such  notice 
is  given,  the  Company  shall  not  be  deemed  to  have 
complied  with  the^  provisions  of  this  Act  with  respect 
to  having  a  registered  office. 

Si^r.   (0  of  tlio  Eri,irli.<^h  C<'m]>ariio/  \c\  [2^  and  20  Vic,  r, 
80).  ]^'i)2,  and  sec.  li'J  ol"    the  ludian    Cunjpauicb'  Act  X.  o'' 
lyOT),  vtrhalim. 
Cf.  !.ec.  27of  ActXIX.of  1857. 

65.  Every  limited  Company  under  this  Act, 
whether  limited  by  shares  or  by  guarantee,  shall 
paint  or  affix,  and  shall  keep  painted  or  affixed,  its 
name  on  the  outside  of  every  office  or  place  ia 
which  the  business  of  the  Company  is  carried  on,  in 
a  conspicuous  position,  in  letters  easily  legible,  in 
the  English  language,  and  also,  if  the  registered 
office  be  situate  in  a  di3trict  beyond  the  local  limits 
of  the  ordinary  original  civil  jurisdiction  of  a  High 
Court,  in  one  of  the  vernacular  languages  used  in 
such  district,  and  shall  have  its  name  engraven  in 
legible  characters  in  such  language  or  languages  on 
its  seal,  and  shall  have  its  name  mentioned  in  legible 
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characters  iu  such  language  or  languages  in  all 
notices,  advertisements,  and  other  official  publica- 
tions of  such  Company,  and  in  all  bills  of  exchange, 
hundis,  promissory  notes,  endorsements,  cheques  and 
orders  for  money  or  goods  purporting  to  bo  sicrned 
by  or  on  behalf  of  such  Company,  and  in  all  bills  of 
parcels,  invoices,  receipts  and  letters  of  credit  of  the 
Company. 

^oc.  41  of  tlie  KnLclisli  Companies^  Act  (25  and  2G  Vic, 
c.  ^\^)y  ]SG2,  m"hif(.s'  'in uf (nulls',  and  sec.  40  of  tlie  ludia/U 
Coinpaiiies'  Aci  X.  of  ISbO,  vrbaiira. 

Cf.  sec.  28  of  Act  XIX.  of  1857. 

66.     If  any  limited   Company    under  this    Act  Penalties  on 
does  not  paint  or  affix,  and  keep  painted  or  affixed,  "^"  P';*^*'***- 

•  ,.        ,     T  1       7i  •       4     X  .      •.      1     11  I      tion  o\  name. 

its  name  in  manner  directed  by  this  Acta),  it  shall  be 
liable  to  a  penalty  not  exceeding  fifty  rupees  for  not  so 
painting  or  affixing  its  name,  and  for  every  day  during 
which  such  name  is  not  so  kept  painted  or  affixed. 

Every  director  and  manager  of  the  Company  who 
knowingly  and  wilfully  authorizes  or  permits  such 
default  shall  be  liable  to  the  like  penalty. 

If  any  director,  manager  or  officer  of  such  Com- 
pany,  or  any  person  on  its  behalf,  uses  or  authorizes 
the  use  of  any  seal  purporting  to  be  a  seal  of  the 
Company  whereon  its  name  is  not  so  engraven  as 
aforesaid(i),  or  issues  or  authorizes  the  issue  of  any 
notice,  advertisement  or  other  official  publication  of 
such  Company,  or  signs  or  authorizes  to  be  signed 
on  behalf  of  such  Company  any  bill  of  exchange, 
hundi,  promissory  note,  endorsement,  cheque,  order 
for  money  or  goods,  or  issues  or  authorizes  to  be 
issued  any  bill  of  parcels,  invoice,  receipt  or  letter 
of  credit  of  the  Company  wherein  its  name  is  not 
mentioned  in  manner  aforesaid,  he  shall  be  liable 
to  a  penalty  of  one  thousand  rupees,  and  shall  fur- 
ther be  personally  liable  to  the  holder  of  any  such 
bill  of  exchange,  hundi,  promissory  note,  cheque  or 
order  for  money  or  goods  for  the  amount  thereof, 
unless  the  same  is  duly  paid  by  the  Company. 

Sen.  42  of  thoEiicrlisli  ComDauies'  Act    (25  aiiH    26  Vic, 
c.    39),    1802.  w><fans   mh-t'i)"Ii<.  anfl  .-^cc.    41  of  Uv^  Iu4;au 
Cornpauies'  Act  X.  of  ISOo,  vrbativi. 
(i)  Sec.  05  supra. 
Cf.  sec.  29  uf  Act  XIX.  of  1851 
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With  reference  to  tlielast  paragraph  of  this  sec.  see  Penrose  v.  Martyr, 
E.  B.  and  E.  499 ;  28  L.  J.  Q.  B.  28  ;  5  Jur.,  N.  S.,  a(J2,  where  the 
Secretary  of  a  limited  Company,  who  had  accepted  a  hill  directed  to  the 
Company,  in  which  the  word  '*  limited  "  as  part  of  its  name  was  omitted, 
was  held  personally  liable  on  the  bill,  the  same  not  having  been  paid  by 
the  Company. 

Contracts. 

Contracts  g7.     Contracts  on  behalf  of  any  Company  under 

how  ma  e.     ^j^j^  ^^^  ^^^^  j^^  made  as  follows  (that  is  to  say)  : — 

(a)  Any  contract,  which  if  made  between  private 
persons  would  be  by  law  required  to  be  in  writing, 
and,  if  made  according  to  English  law,  to  be  under 
seal,  may  be  made  on  behalf  of  the  Company  in 
writing  under  the  common  seal  of  the  Company  ; 
and  such  contract  may  be  in  the  same  manner  varied 
or  discharged  : 

(6)  Any  contract,  which  if  made  between  private 
persons  would  be  by  law  required  to  be  in  writing 
signed  by  the  parties  to  be  charged  therewith,  may 
be  made  on  behalf  of  the  Company  in  writing  signed 
by  any  person  acting  under  the  express  or  implied 
authority  of  the  Company ;  and  such  contract  may 
in  the  same  manner  be  varied  or  discharged  : 

(c)  Any  contract,  which  if  made  between  private 
persons  would  by  law  be  valid,  although  made  by 
parol  only  and  not  reduced  into  writing,  may  be 
made  by  parol  on  behalf  of  the  Company  by  any 
person  acting  under  the  express  or  implied  authority 
of  the  Company;  and  such  contract  may  in  the  same 
way  be  varied  or  discharged.  And  all  contracts  made 
according  to  the  provisions  herein  contained  shall 
be  effectual  in  law,  and  shall  be  binding  upon  the 
Company  and  their  successors,  and  all  other  parties 
thereto,  their  heirs,  executors  or  administrators,  as 
the  case  may  bo. 

Sec.  37  of  the  English  Companies'  Act  (80  and  31  Vic,  c. 
131),  18G7j  and  sec.  42  of  the  Iniliau  Companies' Act  X.  of 
ISGG. 

Cf.  sec.  45  of  Act  XIX.  of  1857. 

This  is  sec.  41  of  19  nnd  20  Vic,  c.  47,  1857,  and  is  similar  to  sec.  97 
of  the  Companies'  Clauses  Act,  8  and  9  Vic,  c.  16. 

See  sec.  72  post,  as  to  promissory  notes  and  bills  of  exchange  ;  hnd  sec. 
f)(>  supra,  which  compels  the  use  of  the  proper  name  of  the  Company. 

Clause  [b).  See  Purmanadas  Jivandas  v.  H.  R.  Cormack  and  others,  I.  L. 
K.  6  Bom.  326,  where  an  agreement  in  writing  entered  into  by  the  secre- 
tury  and  agent  of  the  company  whereby  certain  shares  of  the  company 
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were  mortgaged  to  secure  an  advance  of  money  upon  them  was  upheld 
against  the  Coni])any. 

Clause  (c).  See  Eales  v.  Cumberland  Black  Lead  Mine  Co.,  6  H.  and  N. 
481 ;  30  L.  J.  Ex.  141  (under  19  and  20  Vic,  c.  47). 

in  Stewart  v.  Scinde,  Punjab  and  Delhi  Railivay  Co.,  5  Beng.  L.  R. 
395,  the  defendants,  a  Railway  Company  incorporated  under  20  and  21 
Vic,  c.  160  (with  which  Act  was  incorporated  the  Companies'  Clauses 
Consolidation  Act  8  and  9  Vic,  c.  16)  were  held  not  liable  upon  a  con- 
tract entered  into  by  their  agent  who  had  not  been  appointed  for  the 
purpose  in  accordance  with  the  provisions  contained  in  the  Company's 
Special  Act ;  nor  was  the  contract  one  by  which,  acting  as  such  agent, 
he  had  power  to  bind  the  Company. 

As  to  the  eases  relating  to  contracts  made  with  Corporations,  which 
are  by  statute  directe<l  to  be  under  seal,  see  Eaton  v.  Basher,  6  Q.  B.D.  201, 

reversed  on  appeal  7  Q.  B.  Div.  529  ;  Young  and  Co,  v.  Corporation  of 
Leamington,  8  Q.  B.  Div.  579,  affirmed  in  the  House  of  Lords,  8  Ap.  Ca. 
h\l;Lawsoii  v    Wallesey  Local  Board,  11  Q.  B.  Div.  229;  and   Attorney 

G.meral  v.  Gaskill,  22  Ch.  Div.  587. 

68.  Every  limited  Company  under  this  Act  shall  Re*.'ister  of 
keep  a  register  of  all  mortgages  and  charges  specifi-  ^^^  ^"^^^' 
cally  affecting  property  of  the  Company,  and  shall 
enter  in  such  register,  in  respect  of  each  mortgage 
or  charge,  a  short  description  of  the  property  mort- 
gaged or  charged,  the  amount  of  charge  created, 
and  the  names  of  the  mortgagees  or  persons  entitled 
to  such  charge. 

If  any  property  of  the  Company  is  mortgaged  or 
charged  without  such  entry  as  aforesaid  being  made, 
every  director,  manager  or  other  officer  of  the  Com- 
pany who  knowingly  and  wilfully  authorizes  or  per- 
mits the  omission  of  such  entry  shall  incur  a  penalty 
not  exceeding  five  hundred  rupees. 

The  register  of  mortgages  required  by  this  section 
shall  be  open  to  inspection  by  any  creditor  or  mem- 
ber of  the  Company  at  all  reasonable  times.  If  such 
inspection  is  refused,  any  oflBcer  of  the  Company 
refusing  the  same,  and  every  director  and  manager 
of  the  Company  authorizing  or  knowingly  and  wil- 
fully permitting  such  refusal,  shall  incur  a  penalty 
not  exceeding  fifty  rupees,  and  a  further  penalty  not 
exceeding  twenty  rupees  for  every  day  during  which 
such  refusal  continues. 

The  High  Court  or  any  Judge  thereof  may  by 
order  compel  the  performance  of  the  duty  imposed 
by  this  section  on  a  limited  Company,  and  in  addition 
to  the  above  penalty  may  by  order  compel  an  imme- 
diate inspection  of  the  register. 


Digitized  by 


Google 


62  cOiMPANiEs'  ACT.  [Part  3, 

Exphnuitiou. — Omission  to  register  under  this  sec- 
tion  a  mortgage  or  charge  does  not  reader  the  same 
inv'iHd.  But  the  officers  of  the  Company  cannot 
avail  thenriselves  as  such  of  a  mortgage  or  charge 
specijfically  affecting  property  of  the  Company  and 
not  so  registered. 

Tlic  first  three  pnran^raplis  corrospnnrl  with  sec.  A3  of  tht- 
Knirlish  C(^mp:inies'  Act  (25  and  26  \'ic.,  c.  89),  1802  ;  tind 
sec.  43  of  tlio  Indian  Conipanie.s*  Act  X.  of  ISOCi. 

fu  lieu  of  the  fonrtli  paraLrra])h  tlie  section  in  the  ItiHjj.l 
Act  of  18o<)  continut'd  as  ft)llo\vs  :  '^  In  addition  to  the  aimvt; 
ponalry  any  Judge  of  the  Hi*xh  Court  may  by  orch^T  com|)ei 
h.n  immediate  inspection  of  tlic  Ke^^-istcr ;'^  correspondini' 
with  the  hist  pnraufiMph  of  the  section  in  the  EriLrli^li  A'/i, 
wliicli,  however,  added  the  words  ^^sittingin  chaml)ers"  ufu^r 
Jufli^e,  and  empowered  the  Vice- Warden  of  the  StannarieF  ic 
make  a  simihir  order. 

As  to  the  first  portion  of  the  exphination  see  ox-parte 
y<'^py  au'l.  Cltdfiluij  I.  R.  7  Ch.  289,  but  s(>o  and  consider 
In  kk  TuJernnfiniidl  Pulp  Co.,  Kuou'Ui;'  Moi'i(j<i<je<i  G  Ch.  Div. 
at  p.  501,  and  In  kk  South  Durham  Iron,  JSviUh's  case,  11  Cli. 
Div.  at  p.  58 S. 

As  to  the  second  portion  of  the  exphanatiou  see  tlie  cases 
^•ited  at  pp.  11-7,  148  of  Mr.  Buckh'y,  4th  ed.,  and  the  sum- 
mary of  them  jj^iven  at  p.  148,  g.  v.,  also  as  to  the  principle 
involved.  A  consideration  of  these  cases  will  sliow  that  the 
nn.)st  important  words  ^'  as  ai^ainst  cruditors'^  have  been 
DUiittod  ufter  tlie  words'*  cannot  avail  themselves'^  in  tins 
^explanation.  • 

For  the  cases  as  between  tlie  Company  and  its  <lirectors,  see  Lindley  on 
Pui'tnership,  4th  eil.,  p.  7uO  et  seqq. 

But  where  »i  mortgaj^e  was  made  to  partners  who  were  not  all  directors 
of  the  (Company,  the  rule  that  a  director,  m  ina-^tn-  or  officer  of  the  Com- 
pany cannot  avail  himself  of  the  security  doi's  not  apply.  Is  rk  Snath 
Durham  Iron  Co.,  Smith's  case,  1 1  Ch.  Uiv.  57!>  {.diss.  Bjgrjallay,  L.  J.) 
where  all  the  cases  arc  consideretl,  uud  see  especially  the  judgment  of 
Jessel,  M.  R.,  at  pp.  588  et  seqq. 

*'  I  cannot  sec,"  savs  Bramwell,  L.J. in  In  rr  South  Durham  Iron  Co.* 
Smiths  case,  1 1  Ch.  Div.  at  p.  59^),  *'  who  it  is  thut  would  require  the 
entry  of  the  mort^ajce  upon  tlie  re<i;ister.  It  would  not  be  anyl»o«ly  who 
is  not  a  director,  because  it  is  udmitted  thit  the  mortijajce  m  his  hHnds  is 
good  without  registry,  and  it  would  not  be  anybody  who  is  a  director, 
because,  of  course,  he  could  have  it  done  without  a  mandamus.** 

**  Knowingly  and  icllfnihf.** — **  These  words  suppose  a  mens  rea, 
culpable  negligence,"  per  Bramwell,  L.  J.,  11  Ch.  Div.  at  p.  51)3. 

"  The  Act  requires  registration,    not   of  the   instrument  creating  the 

charire,  but  of  the    property   charged An   express   power  is   not 

required  to  authorize  a  Company  to  mortgage.  A  Companv,  as  a  boily 
corporate,  can  ileal  with  its  property  ns  freely  as  an  individual  can,  unless 
specially  prohibited  by  its  ai-ticles  from  su  doing,  and  can  therefore,  iu  the 
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abaence  of  a  prohibition  in  its  articles,  effect  mortgages  of  its  property. 
Tliia  |K>wer extends  ton  mortirage  by  «lepo8it, unci  to  giving  »ueh  a  security 
as  well  for  a  past  debt  as  for  a  future  advance."  Buckley,  4th  ed.  1-49, 
and  cases  there  cited. 

As  to  the  power  of  a  Company  through  its  directors  to  borrow  money  Rorrowing 
u|K)n  its  own  xhares,  such  power  being  within  the  purview  of  itn   memo-  P^^'^*^- 
raiidum  and  articles,  see  PurmanandasJivandagx.  H.  R.  Cormack,  I.  L.  H. 
t)  Bom.  327 ;  hs  to  how  far  the  borrowing  powers  of  directors,  if  exceeded 
bv  them,  may  be  ratified  by  the  Coropnuy,  see  Irvine  v.  Union  Bank   of 
Austrafia,  2  Ap.  Ca.  366 ;  L.  R.  4  I.  A.  S6  ;  1.  L.  R.  3  Calc.  380. 

Where  a  Company  has  power  to  issue  legally  transferable  securities  an 
irreguLirity  in  the  issue  cannot  be  set  up  against  even  the  original  holder 
if  he  has  ft  right  to  presume  *  omnia  rite  acta.'  In  re  Romford  Canal  Co., 
24  Ch.  Div.'  85. 

Where  directors  were  expressly  authorized  to  borrow,  on  the  security 
of  the  property  of  the  Company,  any  sum  **  not  exceeding  two-thirds  of 
the  capital  of  the  Company  for  the  time  being  not  called  up,  "  it  was  held 
that  that  term  included  shares  which  had  not  been  issued;  consequently 
nlthough  the  monies  secured  on  a  mortgngeof  a  ship,  the  Company's  only 
property,  much  exceede<l  two-thirds  of  the  amount  not  called  up  of  the 
shares  actually  issued,  but  was  within  two-thirds  o^^  the  whole  nominal 
capitnl  not  called  up,  the  mortgage  was  held  within  the  |>owers  of  the 
directors  and  valid.     Ewjlish  Channel  Ship  Co*  v.  Rolt,  17  Ch.  D.  7 1 7. 

In  In  RE  Hamilton's  Windsor  Iron  Works,  ex  parte  Pitman  and  Edwards, 
12  Ch.  Div.  7<17,  it  was  held  that  a  trailing  compauy  has  general  power 
to  borrow  money  to  an  extent  which  is  reasonable  and  necessary  for  the 
pur|K>8es  of  its  business,  and  that  although  a  Company  may  have  mort- 
gaged its  property  and  undertaking  to  secure  debenture  holders  or 
niortgjigecs  in  an  equivalent  position,  it  was  not  thereby  prevented  from 
making  a  valid  charge  on  a  specific  asset  ms  a  security  for  an  advance 
of  money  necessary  f  jr  carrying  on  its  business. 

When  by  the  articles  of  association  the  directors  had  power  "  to  raise 

or  borrow slims  of  money by  bonds,  debentures,  or  promissory 

notes,  or  in  such  ot'her  manner  as  they  deem  best,"  it  was  held  that 
though  power  to  borrow  money  on  bills  of  exchange  was  not  specifically 
given,  yet  bills  of  exchange  being  in  many  respects  analogous  to  promis- 
sory notes  which  were  specifically  mentioned,  tlie  power  to  raise  money 
by  an  equally  well-kuovvn  and  recognizeil  mode,  viz.  by  drawing,  indors- 
ina:  or  accepting  bills  of  exehange,  must  be  deemed  to  be  included  in  the 
general  words  **  or  in  such  other  manner  as  they  deem  best."  Ln  rb 
The  Sew  Fleming  S.  and  W.  Co.,  I  L.  R.  3  Uom.  43J),  affirmed  on  «ppeal, 
I.  L.  R  4  Bom.  275.  See  this  cas.'  referred  to  in  note  to  sec.  72  post. 
And  see  Choonilal  Seal  v.  Spence's  Hotel  c*o.,  1  B.  L.  R.  O.  C  16 ;  and 
compare  In  kk  Port  Canning  Co  ,  7  B.  L.  B.  583. 

See. also  In  rb  Florence  Land  and  Public  Works  Co,  ex-parte  Moor, 
10  Ch.  Div.  530;  where  instruments  called  **  oblijiations,"  by  which  the 
Company  bound  **  themselves,  their  successors  and  assigns  and  all  their 
property,  estate,  and  effects  *'  to  repay  the  sums  mentioned  therein  at  a 
future  date,  constituted,  when  read  with  reference  to  the  articles  of 
associaticm,  a  charge  on  the  property  of  the  Company,  subject  to  the 
power  of  the  directors  to  dispose  of  any  part  of  such  properly  in  the 
ordinary  course  of  their  business.  Per  James,  L.  J.,  at  p.  546 ;  **  It 
seems  to  me  that  ihe  word  'charge,'  the  word  *  biml,' and  the  word 
'oblige,*  whatever  may  l»e  the  ordinary  use  by  conveyancers  of  one  or 
the  other,  in  the  English  language  and  in  legal  language  mcMU  the  same. 
Til  *  bind  '  means  to  charge,  to  *  chnr«je  '  means  to  bind,  *  oblige  '  means 
to  charge  or  l)iml— all  these  words  arc  absolutely,  in  my  opinion,  synony- 
mous." 
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Sec  further  In  re  Colonial  Trusts  Corporation,  ex-parte  Bradshaw,  15 
Cli.  Div.  465,  where  tlie  debentures  were  behl  to  be  a  charge  upon  the 
real  anil  personal  estate  of  the  C  mipany  as  it  existed  at  the  couimence- 
mcnt  of  the  winding-up,  but  not  incluiling  the  uncalled  capital.  Cf.  English 
Channel  Steamship  Co.  v.  Roll,  17  Ch.  D.  715,  cited  supra. 

As  to  debentures  being  enforceable  against  all  the  assets  of  a  Company 
as  thev  existed  at  the  date  of  the  winding  up,  see  Hodson  v.  Tea  Co.  14 
Ch.  Div.  859. 

The  borrowing  powers  of  Companies  under  sec.  42  of  the  Companies' 
Clauses  Act  1845  (8  Vic,  c.  16)  were  considered  in  Landowners*  West 
of  England,  ^c,  hand,  ^c.  Co.  v.  Ash/ord,  16  Oh.  Div.  411. 

In  In  re  Media  Tea  Co.,  I.  L.  R.  9  Calc.  14,  it  was  held  that  there  is  a 
distinction  between  loans  which  a  Company  is  empiwered  to  raise  under 
its  borrowing  powers,  and  debts  which,  in  meeting  its  current  liabilities 
and  in  the  actual  carrying  on  of  its  affairs,  the  Company,  or  its  agents 
on  its  behalf,  have  ccmtracted,  and  the  cases  of  Cefn  Cilcen  Mining  Co., 
L.  R.  7  Eq.  88,  and  IVaterlowv.  Sharp,  L.  R.  8  Eq.  501,  were  followed ; 
but  it  is  to  be  observed  that  the  case  of  Landowners''  Co.  v.  Ashford,  16 
Ch.  Div.  411,  437,  was  not  referred  to  in  the  argument  in  that  case. 
q.  v.,  also  on  the  question  of  ratification  of  a  borrowing  in  excess  of  the 
powers  contained  in  the  articles  of  association. 

See  also  Buckley,  4th  ed.  153.  See  further,  as  to  overdrawing  a  banker's 
account  by  a  Buildipg  Society  being  ultra  vires,  Blackburn  Building 
Society  v.  Gunliffe  Brookes  and  Co.,2:}  Ch.  Div.  61 ;  per  Lord  Selborne,  L.  C, 
at  p.  70 :  "  The  general  principles  apjdicable  to  a  case  of  this  description 
are,  we  think,  sufficiently  well  settled.  There  can  be  no  doubt  that  when 
there  is  an  express  prohibition  against  borrowing,  it  must  be  obeyed.  There 
is  also  no  doubt  that  when  there  is  not  an  express  prohibition  against 
borrowing  in  a  case  of  a  Company  or  a  Society  constituted  for  special 
purposes,  no  borrowing  can  be  permitted  without  express  authority,  unless 
it  be  properly  incident  to  the  cause  and  conduct  of  the  business  for  its 
proper  purposes.  Now,  in  this  case  there  is  no  borrowing  power,  nor 
can  it  be  said  that  a  borrowing  power  generally  can  be  necessary  for  the 
purposes  of  this  Society ;  therefore  it  is  not  upon  the  footing  of  ari  inci- 
dental or  expressed  power  to  borrow,  that  anything  can  be  allowed  in  this 
case.  When  the  documents  are  looked  at,  in  which  the  agreements  between 
this  society  and  their  bankers,  the  appellants,  arc  embodied,  it  is  perfectly 
apparent  that  a  course  of  dealing  was  contemplated  an<l  agreetl  upon 
between  the  bankers  and  the  Society  which  was  not  authorize<l  by  the 
rules  of  the  Society ;  and  consequently,  that  any  benefit  of  the  securities 
which  were  in  the  hands  of  the  bankers  at  the  time  of  the  winding-up, 
to  which  they  may  be  legitimately  entitled,  is  not  founded  upon  these 
agreements,  or  upon  that  course  of  dealinij ;  that  so  far  as  it  depends 
upon  the  agreements  and  the  course  of  dealing  which  was  regulated  by 
the  agreements,  the  bankers  are  wrong,  and  the  burden  of  showing  that 
they  are  entitled  to  anything  lies  upon  them,  and  not  upon  the  other  side. 
Hut  there  is  an  equitable  principle,  consistent  with  the  law  of  which  I 
have  spoken,  sound  m  itself,  and  also  sufficiently  established  by  authority, 
which  may  entitle  them,  nevprtheless,  to  some  benefit  from  their  securities ; 
and  if  the  facts  of  the  case  give  them  the  benefit  of  that  equitable  princi|»le, 
it  is  consistent  with  justice  and  with  authority  to  say  that  irregularity  of 
either  the  form  or  the  substance  of  their  course  of  dealing  shall  not 
stand  in  the  way  of  the  justice  due  to  them.  That  was  established,  to 
mention  one  case  only,  in  In  re  the  Cork  and  Youghal  Railway  Company 
(L.  R.  4  Ch.  Ap.  748),  where  it  was  held,  in  respect  to  that  class  of 
securities  which  were  called  Llnyd^s  Bonds,  that  although  they  couhl  in 
themselves  constitute  no  indebtedness  as  against  the  Company  issuing 
them,  yet  nevertheless  they  miiiht  be  so  far  evidence  of  a  c(uitract  between 
the  (^)mpany  and  the  persons  holding  them,  sufficient  to  entitle  the  ludders 
to  that  security  or  right  of  repayment  which  the  Company  might  lawfully 
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have  given  tbcm  under  the  actual  circumstAnces  of  the  case  if  that  form 
had  not  been  adopted.  And  Itliink  the  consistency  of  the  equity  allowed 
in  the  CorJc  and  Youghal  Railway  Co.*s  Case  with  the  general  riile  of  law 
that  persons  who  have  no  burrowing  piwers cannot,  by  borrowing,  contract 
debts  to  the  lenders,  may  be  shown  in  this  way.  The  test  is:  has  the 
tratistiction  really  added  to  the  liabilities  of  the  Company  ?  If  the 
amount  of  the  Cf)mpany's  liabilities  remains  in  substance  unchanged,  but 
there  is,  merely  for  the  convenience  of  payment,  a  change  of  the  creditor, 
there  in  no  substantial  borrowing  in  the  result,  so  far  as  relates  to  the 
position  of  the  Company.  Regarded  in  that  light,  it  is  consistent  with 
the  general  principle  of  equity,  that  those  who  pay  legitimate  ilemamls 
which  they  are  bound  in  some  way  or  othtr  to  meet,  and  have  had  tlie  - 
benefit  of  other  i)eople's  money  advanced  to  them  for  that  purpose,  shall 
not  retain  that  benetit  so  as,  in  substance,  to  make  these  other  people 
pay  their  debts.  I  take  that  to  be  »  principle  sufficiently  sound  in  equity  ; 
and  if  the  result  is  that  by  the  transaction  which  assumes  the  shape  of 
an  advance  or  loan,  nothing  is  really  added  to  the  liabilities  of  the 
Company,  there  has  been  no  real  transgression  of  the  princi])le  on  which 
thev  are  prohibited  from  borrowing."  See  further  In  re  Guardian  Perma- 
nent Benefit  Building  Society.  23  Ch .  Div.  UO;  9  Ap.  Ca.  519 ;  and  Chapleow 
Brunswick  Building  Society. 5  C.  P.  D.  3:^1 ;  6  Q.B.  Div.  696  ;  and  Yorkshire 
Railway  Wagon  Co.  v.  Maclure,  19  Ch.  D.  478;  these  last  two  cases  show 
that  although  as  against  the  Company  a  borrowing  which  is  unauthorized 
is  void,  sull  the  lenders  have  a  remedy  against  the  directors  who  sanc- 
tioned the  same. 

A  refusal  to  allow  the  solicitor  of  a  shareholder  to  inspect  the  register 
of  mortgages  is  a  refusal  to  the  shareholder  himself.  In  re  Credit  Co.  11 
Ch.  Div.  256. 

69.     Every  limited  banking  Company,  and  every  Certain 
insurance  Company,  and  deposit,  provident  or  benefit  Companies 
Society  under  this  Act,  shall,   before  it  commences  stateluent 
business,  and  also  on  the  first  Monday  in  February  entered  in 
and  the  first  Monday  in  August  in  every  year  during  ^^*^^*^"'^- 
which  it  carries  on   business,  make  a  statement  in 
the  form  marked  D  in  the  first  schedule  hereto,  or 
as  near  thereto  as  circumstances  will  admit ;  and  a 
copy  of  such  statement  shall  be  put  up  in  a  conspi- 
cuous place  in  the  registered  office  of  the  Company 
and  in  every  branch  office  or  place  where  the  busi- 
ness of  the  Company  is  carried  on. 

If  default  is  made  in  compliance  with  the  ])rovi- 
sions  of  this  section,  the  Company  shall  be  liable  to 
a  penalty  not  exceeding  fifty  rupees  for  every  day 
during  which  such  default  continues;  and  every 
director  and  manager  of  the  Company  who  know- 
ingly and  wilfully  authorizes  or  permits  such  default 
shall  incur  the  like  penalty. 

Every  member  and  every  creditor  of  any  Company 
mentioned  in  this  section  shall  be  entitled  to  a  copy 
of  the  above-mentioned  statement  on  payment  of  a 
sum  not  exceeding  ei^ht  annas. 
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Sec.  44  of  the  English  Compames*  Act  (25  and  26  V'\c.,r 
89),  1862,  and  sec.  44  of  the  Indian  Companies'  Act  X.  of 
1866,  verhatiyiy  fifty  rupees  and  eight  annas  being  substituted 
for  'five  pounds*  and  ^  six  pence  *  in  the  English  Act, 

Cf.  22  Vic.,  c.  91,8.  4. 

70.  Every  Company  under  this  Act  and  not 
having  a  capital  divided  into  shares(i)  shall  keep  at  its 
registered  office  a  register  containing  the  names  and 
addresses  and  the  occupations  of  its  directors  or 
managers,  and  shall  send  to  the  Registrar  of  joint 
stock  Companies  a  copy  of  such  resjister,  and  shall 
from  time  to  time  notify  to  the  Registrar  any  change 
that  takes  place  in  such  directors  or  managers. 

Sec.  45  of  the  English  Companies'  Act  (25  and  20  Vic,  c. 
89),  1862,  and  sec.  45  of  tho  Indian  Companies'  Act  X.  of 
1866,  vcrbatifu. 

(i)  As  to  tlie  annual  list  of  the  members  of  other  Companies,  see  sec. 
48  supra. 

?!•  If  any  Company  under  this  Act  and  not 
having  a  capital  divided  into  shares  makes  default  in 
keeping  a  register  of  its  directors  or  managers,  or 
in  sending  a  copy  of  such  register  to  the  Registrar 
in  compliance  with  the  foregoing  rules,  or  in  notify- 
ing to  the  Registrar  any  change  that  takes  place  in 
such  directors  or  managers,  such  delinquent  Com- 
pany shall  incur  a  penalty  not  exceeding  one  hundred 
rupees  for  every  day  during  which  such  default 
continues ;  and  every  director  or  manager  of  the 
Company  who  knowingly  and  wilfully  authorizes  or 
permits  such  default  shall  incur  the  like  penalty. 

8ec.  46  of  the  English  Companies'  Act  (25  and  26  Vic, 
c.  89),  1862,  and  sec.  46  of  the  Indian  Companies*  Act  X. 
of  1866,  substituting  "one  hundred  rupees"  for  '' fivo 
pounds.'^ 

Promissonr  72.  A  promissory  note,  bill  of  exchange  or  hundi 
of  exchange,  s^all  be  deemed  to  have  been  made,  drawn,  accepted 
and  hundis.  or  endorsed  on  behalf  of  any  Company  under  this 
Act,  if  made,  drawn,  accepted  or  endorsed  in  the 
name  of  the  Company  by  any  person  acting  under 
the  authority  of  the  Company,  or  if  made,  drawn, 
accepted  or  endorsed  by  or  on  behalf  or  on  account 
of  the  Company  by  any  person  acting  under  the 
authority  of  the  Company. 


Penalty  on 
Company 
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Sec.  47  oi'the  EiiL^^i^li  L\  mpanies'  Act  (25  and  26  Vic,  c. 
89) >  1862,  and  sec.  47  of  tbe  Indian  Companies*  Act  X.  of 
1866,  rerhatim,  save  that  the  word  *'  hundis  '*  is  inserted 
iu  the  Indian  Act. 

Cf.  Act  XIX.  of  1857  8.  47;  as  to  contracts  by  a  Company,  see  sec.  07, 
supra, 

**  Whether  or  not  a  note  or  bill  must,  on  the  face  of  it ^  express  that  it 
is  made,  accepted  or  endorsed**  by  or  on  behalf  or  on  account  of"  the 
CompRTiy,  yet  there  must  be  on  the  face  of  it  that  which  shows  that  it 
was  so  made,  accepted,  or  endorsed,  and  which  excludes  the  inference  that 
it  was  made,  accepted,  or  endorsed  by  or  on  behalf  or  on  account  of  any 
other  person.  A  bill  or  note  may  be  in  a  certain  sense  on  behalf  or  on 
account  of,  a  Company,  though  there  is  ujwn  its  face  no  refere»ice  to  the 
Company  even  in  the  form  of  a  description  of  the  persons,  wlio  actually 
make,  accept,  or  endorse  bein<2:  directors  or  secretary.  As  between  mucIi 
))ersons  and  the  Company  MUch  a  bill  or  note  may  well  be  on  behalf  or  on 
account  of  the  Company ;  but  it  is  not,  therefore,  so  a»  between  the  Com- 
pany and  third  parties.  So  far  as  third  parties  are  concerned,  a  Company 
under  the  Act  can  be  made  liable  on  a  bill  or  note  only  when  such  bill 
or  note  on  the  face  of  it  expresses  that  it  was  madi*,  accepted  or  endors- 
ed by  or  on  behalf  or  on  acc(mnt  of  the  Company,  or  where  that  fact " 
appears  by  necessary  inference  from  what  the  face  of  the  instrument  itself 
shows.  The  addition  to  the  signatures  of  individuals  as  makers,  drawers, 
acceptors,  or  endorsers  of  notes  or  bills  of  their  description  as  director  or 
directors,  secretary,  treasurer  and  agent  of  a  Company  is  not  considered  to 
raise  such  inference,  as  it  does  not  exclude  the  supposition  that,  thout^h 
described  as  directors,  they  intended  to  make  themselves  personally  liable 
to  the  holders  of  the  instrument,  though  as  between  themselves  and  tlie 
Company  they  may  be  entitled  to  be  indemnified  for  anything  they  mav 
have  paid  on  account  of  the  Company  in  respect  <»f  such  notes  or  bills." 
So  held  per  Green,  J.  In  rr  The  New  Fleming  S.  ^  IV.  Co.,  1  L.  R.  3 
Bom.  439,  where  Dutton  v.  Marsh,  L.  R.  6.  Q.  B.  3j)l  was  foUowecl  (and 
see  the  comments  by  that  learned  Judge  on  Okell  v.  Charles,  3-1  T.  L.  8*22, 
ai  p.  448.)     The  judgment  of  Green,  J.  was  affirmed  on  appeal,  I.  L.  R. 

4  Bom.  276. 

This  case  was  followed  in  In   rr   The  Narsi  S.  and  W.  Co.^  I.  L.R. 

5  Bom.  *9ti,  where  upon  a  claim  being  nent  in  by  the  National  Bank  in  the 
liquidation  of  the  Narsi  (Jompany  the  latter  were  held  not  liable  as  drawers 
of  tlie  bill  in  question,  but  were  liable  upon  the  ground  that  they  by  their 
directors  had  sidd  a  bill  <m  behalf  of  the  company  as  a  bill  on  which  the 
Company  was  liable,  but  which  turned  out  to  be  one  on  which  the 
company  was  not  liable,  and  had  conseqtiently  been  guilty  of  a  misrepre- 
sentation within  the  meaning  of  sees.  18  and  1^  of  the  Contract  Act  IX. 
of  1872. 

Where  the  plaintiff  advanced  money  upon  the  security  of  the 
machinery  and  tools  of  the  Company  un<ler  an  agreement  expressed  to 
be  made  betMcen  the  T.  Com]iany  of  the  one  part  and  the  plaintiff  on  the 
other,  which  was  signed  by  three  of  the  directors  (dcfendimts)  but  not 
sealed  with  the  seal  of  the  Company  nor  counter-signe<l  by  the  secretary, 
pursuant  to  the  articles  of  association,  nor  did  the  defendants  exfiress 
that  they  signed  on  behalf  of  the  Company,  it  was  held  that  the  defend- 
ants were  personally  liable  to  the  plaintiff  for,  the  monies  advanced, 
notwithstanding  the  heading  of  the  agreement  which  must  be  rejected, 
the  agreement  not  having  been  signed  in  a  form  binding  on  the  Company. 
McCoUinv.  Gilpin,  5  Q.  B  D.390,  affirmed,  6  Q.  B.  Div.  516. 

**  If,'*  said  Lush,  J.  (5  Q.  B.  D.)  at  p.  393,  *' the  defendants  had  so 
executt  d  this  agreement  as  to  make  it  in  form  the  C  )mpany*s  contract, 
the  plaintiff  would  have  been  justiHed  in  assuming  thiit  they  received 
the  requisite  authority  of  the  Company  in  general  meeting,  and  the 
defendants  would  have  been  then  in  the  same  position  as  the  defendants 
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in  Richardson  v.  WUUamson  (L,  R.  6,  Q»  H.  270").  But  the  asrreement 
does  not  contain  or  im|jly  any  such  representation,  inasmuch  as  it  does 
not  profess  to  be  an  assignment  by  the  Company,  but  only  by  the 
directors  as  such."  The  case  was  affirmed  by  the  Court  of  Appeal 
6  Q.  B.  Div.  516,  after  hearing  parol  evidence  to  explain  the  ambiguity 
of  the  agreement. 

See  further  as  to  the  personal  liability  of  the  directors  of  a  Company 
which  had  no  power  to  accept  bills,  who  had  accepted  a  bill  of  exchanjre 
"  for  and  on  behalf  of"  the  Company,  The  West  London  Commercial  Bank 
V.  Kitson  and  others y  12  Q.  B.  i).  I67.  Wheie  however  the  two  learned 
Judges  who  heard  the  case  [Day  and  A.  L.  Smith,  J.  J.)  differed  as  to  the 
grounds  upon  which  they  held  the  directors  linble ;  Day,  J.  holdin^r 
the  defendants  liable  on  the  ground  that  as  between  themselves  and  the 
plaintitfs  the  defendants  had  been  guilty  of  constructive  fraud  by  issuing 
a  bill  which  contained  an  untrue  statement  that  they  were  authorized  to 
accept  it  on  behalf  of  the  Company,  or  upon  the  ground  that,  apart  from 
fraud,  they  were,  as  between  themselves  nnd  a  bond Jide  indorsee  for  value, 
precludeil  from  denying  the  truth  of  any  statement  contained  in  their 
acceptance  of  a  negotiable  instrument.  A.  L.  Smith,  J,  on  the  ground 
that  there  was  evidence  of  an  implied  contract  by  the  defendants  with  the 
plaintiffs  that  they  were  authorized  to  accept  the  bill  on  behalf  of  th^ 
Company.    Affiniied  lo  Q.  B,  Div.  360. 

An  article  of  Association  which  empowered  the  agents  of  a  Company 
**  to  draw,  endorse  and  negotiate  on  behalf  of  the  Company  all  such  cheques, 
promissory  notes,  &c.  as  should  be  necessary  for  enabling  them  to 
carry  on  the  business  of  the  Company,"  was  held  not  to  empower  them 
to  accept  bills  drawn  on  the  Company  with  a  view  that  the  proceeds 
should  be  placed  to  their  general  account,  and  that  from  that  general 
account  advances  should  be,  from  time  to  time,  made  to  the  Company. 
Oriental  Bank  v.  The  Baree  Tea  Co.  13  Calc.  Rep.  412. 

73.  If  any  Corapany  under  this  Act  carries  on 
business  when  the  number  of  its  members  is  less 
than  seven,  for  a  period  of  six  months  after  the 
number  has  been  so  reduced,  every  person  who  is  a 
member  of  such  Company  during  the  time  that  it  so 
carries  on  business  after  such  period  of  six  months, 
and.  is  cognizant  of  the  fact  that  it  is  so  carrying  on 
business  with  fewer  than  seven  members,  shall  be 
severally  liable  for  the  payment  of  the  whole  debt  of 
the  Company  contracted  during  such  time,  and  may  . 
be  sued  for  the  same  without  the  joinder  in  the  suit 
of  any  other  member. 

Sec.  48  of  the  English  Companies'  Act  (25  and  26  Yxc, 
c.  89),  1862,  and  sec.  48  of  the  Indian  Oompanios'  Act  X.  of 
1866^  verbatim, 

(i)  See  sec.  128,  clause  (c)  post. 
Cf.  Sec.  43  of  Act  XIX.  of  1857. 


Provisions  for  Frotedion  of  Members. 

74.  A  general  meeting(i)  of  every  Company 
under  this  Act  shall  be  held  once  at  the  least  in  every 
year. 
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A  balance-sheet  shall  be  made  out  and  filed  with  ^^^^'J^^*^' 
the  Registrar  of  joint  stock  Companies  within  twelve 
months  after  the  Company  has  been  registered,  and 
once  at  least  in  every  year  afterwards  within  twelve 
months  from  the  fihng  of  the  balance-sheet  immedi- 
ately preceding  ;  and  such  balance-sheet  shall  contain 
a  summary  of  the  property  and  liabilities  of  the 
Company,  arranged  under  the  heads  appearing  in  the 
form  annexed  to  table  A  in  the  first  schedule  hereto, 
or  as  near  thereto  as  circumstances  admit. 

And  once  at  the  least  in  every  year  the  accounts  Audit, 
of  the  Company  shall  be  examined  and  the  correct- 
ness of  the  last  balance-sheet  and  its  conformity  with 
the   law   ascertained  and  certified  by  one  or  more 
auditor  or  auditors. 

No  balance-sheet  shall  be  filed  with  the  Registrar 
unless  or  until  its  correctness  and  conformity  with 
the  law  have  been  so  ascertained  and  certified,  and 
it  has  been  laid  before  and  adopted  by  the  Company 
in  general  meeting. 

If  default  is  made  in  compliance  with  any  of  the 
provisions  of  this  section,  every  director  and  manager 
of  the  Company  who  knowingly  and  wilfully  autho- 
rizes or  permits  such  default  shall  be  liable  to  a 
penalty  of  one  thousand  rupees. 

The  first  paragraph  of  the  section  contains  the  whole 
of  sec.  49  of  the  English  Companies'  Act  (25  and  26  Vic, 
c.  89),  J 862,  and  corresponds  with  the  first  paragraph  of 
sec.  49  of  the  Indian  Companies^  Act  X.  of  1866,  which 
continued  as  follows :  ''  a  balance-sheet  shall  be  made  out  in 
every  year,  and  laid  before  the  Company  in  General  Meeting, 
•  and  tiled  with  the  Registrar  of  joint  stock  Companies,  and 
sach  balance-sheet  shall  contain,  &c.,^^  as  in  the  present 
section  5  save  the  last  paragraph  but  one,  which  is  new. 

The  section  in  X.  of  1866  adapted,  is  from  Act  XIX.  of  1857,  ss.  30-37. 

Mr,  Whitley  Stokes  (p.  23  of  the  Companies'  Act  X.  of  1866)  says, 
"it  was  thought  desirable  to  follow  the  example  of  the  framers  of  Act 
XIX.  of  1857,  and  make  compulsory  the  preparation  and  filing  of  an 
annual  balance-sheet  and  the  annual  examination  of  the  Companies' 
accounts." 

(i)  Sched.  L,  table  A  (29)— (43). 

The  first  general  meeting  must  be  held  within  six  months  after  the 
memorandum  of  association  has  been  registered,  sec.  75  post. 

The  word  "  year  "  means  the  period  of  time  commencing  on  the  1st 
January  and  ending  on  the  31st  December,  and  not  the  period  of  twelve 
months  commencing  from  the  day  of  registration  of  a  Company.  Gibson 
▼.  Barton,  L.  R.  10,  Q.  B.  329. 
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Company  to 
holil  meeting 
wirhin  six 
montlis  after 
registration. 


Power  to 
alter  regula- 
tions by 
special 
resolution. 


Power  to 
make  liability 
of  directors 
unlimited. 


Meetings. 

75.  Every  Company  formed  under  this  Act  after 
the  commencement  of  this  Act  shall  hold  a  general 
meeting  within  six  months  after  its  memorandum  of 
association  is  registered  :  and,  if  such  meeting  is 
not  held,  the  Company  shall  be  liable  to  a  penalty 
not  exceeding  fifty  rupees  a  day  for  every  day  after 
the  expiration  of  such  six  months,  until  the  meet- 
ing is  held ;  and  every  director  or  manager  of  the 
Company  and  every  subscriber  of  the  memorandum 
of  association  who  knowingly  authorizes  or  permits 
such  default  shall  be  liable  to  the  same  penalty. 

Sec.  39  of  the  English  Companies*  Art  (30  and  31  Vic, 
c.  131),  1867,  save  that  the  English  Act  provides  that  a 
meeting  be  held  within  four  montli.s  aftor  registmtion  ;  and 
has  *Cve  pounds'  instead  of  'fifty  rupees/ 

In  some  of  the  copies  of  this  Act  the  word  "  four  **  is  substituted  for 
"  six  ,*'  in  the  sentence,  "  nfter  the  expiration  of  such  six  months/*  an 
obvious  error  on  the  part  of  the  printer. 

See  table  A  art.  (29)  post. 

76.  Subject  to  the  provisions  of  this  Act  and  to 
the  conditions  contained  in  the  memorandum  of 
association(i),  any  Company  formed  under  this  Act  or 
the  Indian  Companies'  Act,  1866,  may,  in  general 
meeting,  from  time  to  time,  by  passing  a  special  reso]  u- 
tion  in  manner  hereinafter  mentioned(ii),  alter  all  or 
any  of  the  regulations  of  the  Company  contained  in 
the  articles  of  association(iii),  or  in  the  table  marked  A 
in  the  first  schedule,  where  such  table  is  applicable 
to  the  Company,  or  make  new  regulations  to  the 
exclusion  of  or  in  addition  to  all  or  any  of  the  regula- 
tions of  the  Company. 

Any  regulations  so  made  by  special  resolution  shall 
be  deemed  to  be  regulations  of  the  Company  of  the 
same  validity  as  if  they  had  been  originally  contain- 
ed in  the  articles  of  association,  and  shall  be  subject 
in  like  manner  to  be  altered  or  modified  by  any 
subsequent  special  resolution(iv). 

Any  limited  Company  formed  under  this  Act  or 
the  Indian  Companies'  Act,  1866,  may  by  a  special 
resolution(v)  if  authorized  to  do  so  by  its  regulations  as 
originally  framed  or  as  altered  by  special  resolution,(vi) 
from  time  to  time  modify  the  conditions  contained  in 
its  memorandum  of  association(vii)  so  far  as  to  render 
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unlimited,  from  and  after  the  date  of  such  resolution, 
the  liability  of  its  directors  or  managers,  or  of  the 
managing  director.  Such  special  resolution  shall  be 
of  the  same  validity  as  if  it  had  been  originally 
contained  in  the  memorandum  of  association,  and  a 
copy  thereof  shall  be  embodied  in  or  annexed  to 
every  copy  of  the  memorandum  of  association  which 
is  issued  after  the  passing  of  the  resolution. 

The  first  two  paragraphs  corrospond  with  sec.  50  of  the 
Euglish  Companies'  Act  (25  and  26  Vic,  c.  89),  18^2,  aud 
sec.  50  of  the  Indian  Companies'  Act  (X.  of  1866),  save 
that  the  words  "or  the  Indian  Companies'  Act,  1866,"  are 
inserted  in  the  present  section. 

The  third  paragraph  corresponds  with  sec.  8  of  the 
English  Companies'  Act  (30  and  81  Vic,  c  131),  1867, 
which  section  concluded  however  as  follows:  "  and  any 
default  in  this  respect  shall  be  deemed  to  be  a  default  in 
complying  with  the  provisions  of  the  fifty-fourth  section  of 
the  Principal  Act,  aud  shall  be  punished  accordingly." 

(i)  Sees.  6—12  supra. 

(ii)  Sec.  77  post. 

(iii)  Sees.  37 — 39  supra. 

(iv)  Sees.  221,  240,  as  to  Companies  not  formed  under  this  Act. 

(v)  See.  77  post. 

(vi)  Sec.  77  post. 

(vii)  Sec.  12  supra. 

**  The  power  h 're  given  of  altering  the  articles  cannot  be  extended  so 
as  to  authorize  an  alteration  in  the  memurHndum  of  association,  by  the 
introduction  into  the  articles  of  a  clause  so  providing." — Buckley,  4th  ed., 
p.  153. 

But  a  Company  cannot  contract  itself  out  of  the  provisions  of  the 
section  by  a  clause  in  its  articles,  e.\ceptiug  any  regulation  contained  in 
the  articles  from  the  operation  of  the  section,  and  a  resolution  of  a 
general  meeting  of  the  Company  to  alter  or  modify  such  regulation  will 
be  valid.     Walker  v.  London  Tramways  Co.^  12  Ch.  D.,  705. 

Nor  can  the  articles  of  association  of  a  Company,  except  in  the  cases 
provided  for  by  section  12  (see  supra)  modify  the  mempnindum  of  a!«so- 
ciation  in  any  of  the  particulars  required  by  the  Act  to  be  stated  in 
the  memorandum.  Guinness  v.  L'jna  Corporation  of  Ireland,  22  Ch. 
Div.,  349. 

As  to  reduction  of  capital  by  special  resolution  see  sec.  13;  a  sub' 
division  of  shares  into  share!<  of  smaller  amount  may  be  made  by  special 
resolution  sec.  24 ;  arrangements  may  be  made  by  special  resolution  for 
some  shares  being  fully  paid  up  and  others  not,  sec.  27. 

By  sec.  SO  post,  copies  of  special  resolutions  must  be  embodied  in,  or 
annexe<l  to,  the  articles  of  association. 

77-     A  resolution  passed  by  a  Company  under  Definition  of 
this  Act  shall  be  deemed  to  be  special   whenever  a  ].**^^j^["^   „ 
resolution  has  been  passed  by  a  majority  of  not  less 
than  three-fourths  of  such  members  of  the  Company 
for  the  time  being  entitled,  according  to  the  regula- 
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tions  of  the  Company,  to  vote,  as  may  be  present  in 
person  or  by  proxy  (in  cases  where  by  the  regula- 
tions of  the  Company  proxies  are  allowed)  at  any 
general  meeting  of  which  notice  specifying  the 
intention  to  propose  such  resolution  has  been  duly 
given,  and  such  resolution  has  been  confirmed  by  a 
majority  of  such  members  for  the  time  being  entitled, 
according  to  the  regulations  of  the  Company,  to  vote, 
as  may  be  present  in  person  or  by  proxy  at  a  subse- 
quent general  meeting,  of  which  notice  has  been  duly 
given,  and  held  at  an  interval  of  not  less  than  four- 
teen days,  nor  more  than  one  month,  from  the  date 
of  the  meeting  at  which  such  resolution  was  first 
passed. 

At  any  meeting  mentioned  in  this  section,  unless 
a  poll  is  demanded  by  at  least  five  members,  a  decla- 
ration of  the  chairman  that  the  resolution  has  been 
carried  shall  be  deemed  conclusive  evidence  of  the 
fact,  without  proof  of  the  number  or  proportion  of 
the  votes  recorded  in  favour  of  or  against  the  same. 

Notice  of  any  meeting  shall,  for  the  purposes  of 
this  section,  be  deemed  to  be  duly  given,  and  the 
meeting  to  be  duly  held  whenever  such  notice  is 
given  and  meeting  held  in  manner  prescribed  by  the 
regulations  of  the  Company. 

In  computing  the  majority  under  this  section  when 
a  poll  is  demanded,  reference  shall  be  had  to  the 
number  of  votes  to  which  each  member  is  entitled 
by  the  regulations  of  the  Company. 

Sec  51  of  the  English  Companies'  Act  (25  and  26  Vic, 
c.  89),  1862,  and  sec.  51  of  tho  Indian  Companies^  Act  X.  '»f 
1866,  verhatim. 

Cf.  also  sec.  39  of  Act  XIX.  of  1857.  As  to  an  "extraordinary  reso- 
lution" see  sec.  173,  post. 

In  rb  Horbary  Bridge  Coah  Iron  and  IVaggon  Co.,  11  Cli.  Di?.,  109. 
When  a  poll  is  not  demandeil,  the  voting  must  be  by  show  of  hands 
without  counting  shares.  Per  Jessel,  ^f.  it.,  **  In  the  case  of  a  special 
meeting,  what  is  to  be  done  when  a  poll  is  demanded  is  not  to  be  done 
when    a  poll   is   not  demanded." 

Table  B  to  Act  XIX.  of  1857,  cl.  (29)  provides,  that  "seven  days' 
notice  at  the  le^st,  specifying  the  place,  the  time,  the  hour  of  meeting, 
and  the  purpose  for  which  any  general  meeting  is  to  be  held,  shall  be 
given  by  advertisement,  or  in  such  other  manner  (if  any)  as  may  be 
prescribed  by  the  Company."     (Appeadixy  post.) 

And  see  the  cases  cited  at  p.  161,  Buckley  4th  ed.  upon  the  corres- 
ponding art.  2H  of  table  B  of  10  &  2<}  Vic,  c.  47,  1856. 
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As  to  "  notices  "  and  what  they  should  state,  &c.,  see  Bueklcy,  tth  ed.,  Notices. 
pp.  161 — 163  and  tlie  cases  there  cited.     And  see  In  re  Indian  Zoedone 
Co.,  -26  Ch.  Div.  70.  u  to  the  Chairmau's  power*  and  authority. 

In  Isle  of  Wight  Ry,  Co.  v.  Tahourdin,  2r>  Ch.  Div.  320;  a  notice  of  a 
propo^l  to  remove  **  any  of  the  directors  "  was  hehl  sutiiciently  distinct. 
The  plaintiff  Company  in  that  case  were  subject  to  the  provisions  of  the 
Companies'  Clauses  Act  (8  and  9  Vic,  c.  16),  1846. 

If  the  articles  of  association  of  a  Company  contain  no  power  to  remove 
directors  before  the  expiration  of  their  period  of  office,  but  authorize  the 
shareholders  by  special  resolution  to  alter  any  of  the  articles,  there  must 
be  A  separate  special  resolution  altering  the  articles  so  as  to  give  power 
to  remove  directors  before  a  resolution  can  be  passed  to  remove  any  of 
them.  Imperial  Hydropathic  Hotel  Co.,  Blackpool  v.  Hampson,  23  Ch. 
Div.  1.  Discusaed  and  explained  in  Taylor  v.  Pilsen,  Joel  Liyht  io.  27  Ch.  D.  268. 

Where  one  of  the  articles  of  association  of  a  Company  required  that  the 
instruments  appointing  proxies  should  be  attested,  unattested  proxies  were 
rejected,  Harden  v.  Phillips,  23  Ch.  Div.  14.  See  this  case  further  upon 
the  question  as  to  what  is  an  effectual  e.v<'rcise  of  the  power  given  by  the 
articles  of  a  Coinpanv  to  remove  its  directors,  and  as  to  proxies  generally 
see  per  Bowen,  L.  X,  ibid.  p.  35. 

78.  In  default  of  any  regulations  as  to  voting(i),  Provision 
every  member  shall  have  one  vote,  and,  in  default  of  gViation'ar' 
any  regulations  as  to  summoning  general  meetings,  a  to  meetings, 
meeting  shall  be  held  to  be  duly  summoned  of  which 

seven  days'  notice(ii)  in  writing  has  been  served  on 
every  member  in  manner  in  which  notices  are  requir- 
ed to  be  served  by  the  table  marked  A  in  the  first 
schedule  hereto(iii). 

In  default  of  any  regulations  as  to  the  persons  to 
summon  meetings,  five  members  shall  be  competent 
to  summon  the  same,  and,  in  default  of  any  regula- 
tions as  to  who  is  to  be  chairman  of  such  meeting", 
it  shall  be  CDmpetent  for  any  person  elected  by  the 
members  present  to  preside(iv)* 

Sec.  52  of  the  English  Companies'  Act  (25  and  26  Vic, 
c.  89),  1862 ;  and  sec.  52  of  the  Indian  Companies'  Act  X,  of 
1866,  verbal  hn, 

(i)  Sch.  1.,  table  A  (44)-(51). 

(ii)  Sch.  I.,  table  A  (35). 
(iii)  Sch.  1..  table  A  (95)— (97). 
(iv)  Sch.  I.,  table  A  (29)— (431. 

As  to  its  not  being  necessary  to  serve  notices  of  general  meetings  on 
me.nbers  resident  out  of  the  jurisdiction,  see  Buckley,  -tth  eJ.  p.  l<53and 
the  case  cited  there  (note/. ). 

79.  A  copy  of  every   special  resolution  that  is  Registration 
passed  by  any   Company  under  this  Act  shall  be  ®^  T?'^^ 

.  •/  •/  I        ft/  resolutions. 

printed  and  forwarded  to  the  Registrar  of  joint  stock 
Companies  and  be  recorded  by  him. 

If  such  copy  is  not  so  forwarded  within  fifteen  days 
from  the  date  of  the  confirmation  of  the  resolution, 
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the  Company  shall  incur  a  penalty  not  exceeding 
twenty  rupees  for  every  day  after  the  expiration  of 
such  fifteen  days  during  which  such  copy  is  omitted 
to  be  forwai-ded;  and  every  director  and  manager 
of  the  Com|).'iny  who  knowingly  and  wilfully  autlio- 
rizL^s  or  permits  such  default  shall  incur  the  like 
penalty. 

6ec.  h'j  of  the  English  Coinpaiiles  '  Act  ("2i)  and  20  Vic,  c. 
81^),  18H2,  which  provides  a  penally  of  *'  two  pounds'^  in.^toad 
of*'  twenty  rupees''  ;  and  see.  53  of  the  Indian  Compauicb' 
Act  X.  of  180G,  vcrhatiin. 

Cf.  sec.  40  of  Act  XIX.  of  lSr.7. 

Copies  of  80-     Where   articles   of  association   have   been 

r  T»^^  toTr   I'^gi^'^t^'^G^l*  ^  copy  of  every  special  resolution  for  the 

cmiMnliid  in  time  being  in  force  shall  be  annexed  to  or  embodied 

articles  of      \^  every  copy  of  the  articles  of  association  that  may 

assona  ion.    ^^^^   issued   after   tiie   passing    of    such    resolution. 

Where  no  articles  of  association  have  been  register- 

ed,  a  copy   of  every    special    resolution    shall    be 

forwarded  in  print  to  any   member  requesting  the 

same  on  payment  of  one  rupee  or  such  less  sum  as 

the  Company  may  direct. 

If  any  Company  makes  default  in  complying  with 
the  provisions  of  this  section  or  section  seventy  six, 
it  shall  incur  a  penalty  not  exceeding  twenty  rupees 
for  each  copy  in  respect  of  which  such  default  is 
made  ;  and  every  director  and  manager  of  the  Com- 
pany who  knowingly  and  wilfully  authorizes  or 
permits  such  default  shall  incur  the  like  penalty. 

Sec.  o4  of  tlic  En^Q^Iinh  Companies^  Act  (25  and  26  Vic. 3  c. 
80),  1862,  which  provides  a,  fee  of^onc  shillin^ir '^  instead  ol" 
^*  one  rupee''  and  a  penjdty  of  '*^  onc^  pound"  instead  o" 
^M.wenty  rupees";  and  sec.  o4of  the  Indian  Companies' 
Act  X.  of  18'^6,  r.orhafiw,  save  that  tlie  words  '^or  seclion 
^eventy-slx  ''  are  iu'^ertod  in  tlic  present  section* 

Cf  sec.  -41  of  Act  XIX.  of  1857. 

See  see.  7<5  supra  (last  pnrajrraph),  as  to  enibotUing  or  unnexing  the 
special  resolution  there  referred  to  in  or  to  the  memoraudum  of  associ- 
ation. 

Kxecntion  of  Q\,  Any  Company  under  this  Act  may,  by  in- 
deeds  abroad.  g|-j.jj^j.jg^^ J.  jj^  wi'iriMg  undoF  its  common  Seal,  empower 
any  person,  either  generally  or  in  respect  of  any 
s[)ecitied  matters,  as  its  attorney,  to  execute  deeds 
on  its  belialf  iu  any  place  not  situate  in  British 
India;  and  every  deed  signed  by  such  attorney  on 
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behalf  of  the  Company  and  under  his  seal  slilyl  be 
binding  on  the  Company  and  have  the  same  eff'eet  as 
as  if  it  were  under  the  common  seal  of  the  Company. 

Sec.  Tj.j  of  the  Eii,i>-llsli  Companies'  Act  (25  mul  26  Vic, 
c.  89),  18G2;  am!  scni.  55  ol*  the  Indian  Companies'  Act  X. 
of  i8l)G,  Tfrhallm. 

Cf.  sec  46  of  Act  XIX.  of  1857. 

See  the  Powers  of  Attorney  (Indian)  Act  VII.  of  1882. 

82.  The  Local  Government  may  appoint  one  or  Examinati 
more   competent   inspectors   to   examine    into    tlie  ^}  ^^^'^^  *»f 
affairs  of  any  CompaDy  under  this  Act,  and  to  report  in^ppctor^ 
thereon  in  such  manner  as  the  Local  Government 

may  direct  upon  the  applications  following  (that  is 
to  say : — 

(ji)  In  the  case  of  a  banking  or  any  other  Com- 
pany that  has  a  capital  divided  into  shares,  upon  the 
application  of  members  holding  not  less  than  one- 
tifth  part  of  the  whole  shares  of  the  Company  for  the 
time  being  issued : 

(6)  In  case  of  any  Company  not  having  a  capital 
divided  into  shares,  upon  the  application  of  members 
being  in  number  not  less  than  one-fifth  of  the  whole 
number  of  persons  for  the  time  being  entered  on  the 
register  of  the  Company  as  members. 

Sec.  56  of  the  English  Companies'  Act  (25  and  26  Vic,  c. 
89),  1862,  which  substitutes  ''  Board  of  Trade  ''  for  ''  Local 
(luvernmcnt/^  and  in  the  case  of  banking  Companies  pro- 
vides for  the  application  being  made  by  members  ^^  holding 
not  less  than  one-f bird  privt  of  the  whole  shares,"  &c.;  and 
sec.  56  of  the  Indian  Oorapauies'  Act  X,  of  1860,  verbatim, 

Cf.  sec.  48  of  .\ct  XIX.  of  1857. 

"  The  power  given  by  this  sfction  is  unfettered,  bat  wiU  doubtless  be 
exercised  with  the  greatest  caution,  and  inspection  will  only  be  allowed  in 
cases  where  the  applicant  can  brinjj  forward  strong  primd  facie  evidence 
to  show  that  the  Company  is  in  ditticulties,  and  that  the  true  character  of 
such  difficulties  is  concealed  bv  the  governing  body.  Looking  too.  at  the 
Company's  powers  (see  sec.  86  post)  to  appoint  msfiectors  with  the  same 
authority  as  inspectors  appointed  by  Government,  a  minority  will  scarcely 
be  justified  in  applying  to  Government,  unless  they  have  previously  failed 
in  obtaining  an  inspection  by  officers  appcniitetl  by  the  (Company,  or  can 
•how  that  such  officers  have  neglected  their  duties,"     [Thring,  I.  103.] 

83.  The  application  shall  be  supported  by  such  Application 
evidence  as  the  Local  Government  may  require  for  ^^**  i"«P<^^- 
the   purpose  of  showing  that  the  applicants  have  ported^by' 
good  reason  for  requiring  such  investigation  to  be  evidence' 
made,  and  that  they  are  not  actuated  by   malicious 
motives  in  instituting  the  same. 
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ThB  Local  Government  may  also  require  the  appli- 
cants to  give  security  for  payment  of  the  costs  of 
the  inquiry  before  appointing  any  inspector  or 
inspectors. 

Sec.  57  of  the  Enghsh  Companies'  Act  (25  and  26  Vic, 
c.  89),  1862,  substituting  ^'  Local  Government"  for  '^  Board 
of  Trado^^;  and  sec.  57  of  the  Indian  Companies'  Act.  X.  of 
1866,  verbatim. 

bookr^'''"  "^  ®*'  ■'■*  ^^^^^^  ^^  ^^^  ^^^^^  ^^  ^^^  officers  and  agents 
of  the  Company  to  produce  for  the  examination  of 
the  inspectors  all  books  and  documents  in  their 
custody  or  power. 

Any  inspector  may  examine  upon  oath  the  officers 
and  agents  of  the  Company  in  relation  to  its  busi- 
ness. 

If  any  such  officer  or  agent  refuses  to  produce 
any  book  or  document  hereby  directed  to  be  produced, 
or  to  answer  any  question  relating  to  the  affairs  of 
the  Company,  he  shall  incur  k  penalty  not  exceeding 
one  hundred  rupees  in  respect  of  each  such  offence. 

Sec.  58  of  the  English  Companies '  Act  (25  and  26  Vic, 
c.  89),  1862  ;  and  sec.  58  of  the  Indian  Companies'  Act  X.  of 
J  866,  verhatlm,  save  tbat  the  English.  Act  provides  a  penalty 
of  '^  five  pounds'^  for  *'  one  hundred  rupees," 

Cf.  sec.  49  of  Act.  XIX.  of  1857. 

As  to  inspection  of  the  books  of  account  by  the  members  of  the 
Company  see  sch.  I.,  table  A.,  art  {7 S)  post. 

Result  of  85.     Upon  the  conclusion  of  the  examination,  the 

examination    inspectors  shall  report  their  opinions  to  the  Local 
with.  Government.    Such  report  shall  be  written  or  print- 

ed as  the  Local  Government  directs. 

A  copy  shall  be  forwarded  by  the  Local  Govern- 
ment to  the  registered  office  of  the  Company,  and  a 
further  copy  shall,  at  the  request  of  the  members 
upon  whose  application  the  inspection  was  made,  be 
delivered  to  them  or  to  any  one  or  more  of  them. 

All  expenses  of  and  incidental  to  any  such  exami- 
nation as  aforesaid  shall  be  defrayed  by  the  members 
upon  whose  application  the  inspectors  were  appoint- 
ed, unless  the  Local  Government  shall  direct  the 
same  to  be  paid  out  of  the  assets  of  the  Company, 
which  the  Local  Government  is  hereby  authorized 
to  do. 
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Sec.  59  of  the  Eagliah  Compaiiidii'  Act  (2'J  raui  2C  Vic, 
c.  89),  1862,  substituting  **  Local  Governmeuf'  for  *' Board 
of  Trade" ;  and  sec.  59  of  the  Indian  Companies'  Act  X.  of 
1866,  verbatim. 
Cf.  sec.  50  of  Act  XIX.  of  1837. 

86.     Any  Company  under  this  Act  may,  by  a  ?ower  of 
special  resolution(i),  appoint  inspectors  for  the  pur-  apmnnTui-^ 
pose  of  examining  into  the  affairs  of  the  Company,    specters. 

The  inspectors  so  appointed  shall  have  the  same 
powers  and  perform  the  same  duties  as  inspectors 
appointed  by  the  Local  Government(ii),  with  this 
exception,  that  instead  of  making  their  report  to 
the  Local  Government,  they  shall  make  the  same  in 
such  manner  and  to  such  persons  as  the  Company 
in  general  meeting  directs. 

The  officers  and  agents  of  the  Company  shall  incur 
the  same  penalties  in  case  of  any  refusal  to  produce 
any  book  or  document  hereby  required  to  be  produc- 
ed to  such  inspectors,  or  to  answer  any  question,  as 
they  would  have  incurred  if  such  inspectors  had 
been  appointed  by  the  Local  Government. 

Sec.  60  of  the  English  Companies'  A(^t  (25  and  26  Vic. 
c  89),  1802,  substitntinfT  ''Local  Government  "  for  *'  Board 
of  Trade";  and  sec  ('()  of  the  Indian  Oompaiiies'  Act  X.  of 
1866. 

(i)  Sec.  77  supra, 

(ii)  Sec.  82-85  supra, 

Cf.  sec.  51  of  Act  XIX.  of  1857. 

87*     A  copy   of  the   report   of  any   inspectors  Report  of 
appointed  under  this  Act  authenticated  by  the  seal  hispef^t^irs  to 
of  the  Company  into  whose  aflFairs  they  have  made 
inspection,  shall  be  admissible  in  any  legal  proceed- 
ing as  evidence  of  the  opinion  of  the  inspectors  in 
relation  to  any  matter  contained  in  such  report. 

Sec.  61  of  the  English  Companies'  Act  (25  and  26  Vic, 
c  89),  1862  J  and  sec.  61  of  the  iodian  Companies'  Act  X, 
of  1866,  vprhatfw, 

Cf.  sec.  52  of  Act  XIX.  of  1857. 

88.     Every  prospectus  of  a  Company,  and  every  Prospectus, 
notice  inviting  persons  to  subscribe  for  shares  in  any  ^jfyj^ter" 
joint  stock  Company,  shall  specify  the  dates  and  the  anJi  names  of 
names  of  the  parties  to  any  agreement  enforceable  P^^ies  to 
by  law  which  has  been  entered  into  by  the  Com-  contractT^*^ 
pany,  or  the  promoters,  directors,  or  trustees  thereof. 
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before  the  issue  of  such  prospectus  or  notice 
(whether  subject  to  adoption  by  the  directors,  or  the 
Company,  or  otherwise),  and  which  might  reason- 
ably influence  a  person  in  determining  whether  he 
would  or  would  not  become  a  shareholder  in  tlie 
Company  ;  and  any  prospectus  or  notice  not  specify- 
ing the  same  shall  be  deemed  fraudulent  on  the  part 
of  the  promoters,  directors  and  officers  of  the  Com- 
pany knowingly  issuing  the  same,  as  regards  any 
person  taking  shares  in  the  Company  on  the  faith 
of  such  prospectus,  unless  he  has  had  notice  of  such 
contract. 

This  soctiou  corro?^ponJs  with  the  well-known  and  nnich- 
(liscussed  section  oS  in  tlio  Eni»-lish  Companies'  Act  (80, 
and  81  Vic,  c.  V^l),  ]8()7,  Tf^rhatinij  save  and  except  the 
words  "and  which  might  reasonably  inHuence  a  person  in 
determining  whether  ho  would  or  would  not  become  a 
shareholder  in  the  Company/'  which  it  is  presumed  are 
inserted  in  the  present  Act  to  put  some  reasonable^  limit  on 
the  "  wonderful  comprehensiveness"  of  the  section  in  the 
English  Act. 

See  Mr.  Buckley's  note  thereto,  4th  ed.,  pp.  504,  et  seqq. 

It  is  (litficiilt  to  understHnd  why  this  section  occupies  its  present  posi- 
tion in  this  Act ;  it  would  more  naturally  have  followed  sec.  67  supra. 

The  "singular  omission"  of  the  words  "or  notice'*  (pointed  out  hy 
Mr.  Buckley,  3rd  ed.,  p.  457)  after  the  words  "taking  shares  in  the 
Company  oa  the  faith  of  such  prospectus"  is  continued  in  the  present 
section. 

For  the  judicial  interpretations  of  the  section,  see  the  following  cases  : — 

Tv>yeross  \,  Grant,  2  C.  P.  D.,  469  and  491 ;  Sullivan  v.  Metcalfe,  5 
C.  P.  I).,  4^5. 

As  to  what  contracts  are  not  included  in  it,  see  Governs  Cnse,  1  Ch.  D. 
182;  Craig  X,  Pkillips.  ^  Ch.  D.  7*22;  and  see  7  Ch.  Div.  249;  and 
Entwistle  v.  Hodgkinson,  W.  N.  1877.  46. 

As  to  the  meaning  of  "  promoters,"  see  Emma  Mining  Co.  v.  Grant, 
11  Ch.  D  ,  918;  Emma  i>ilrer  Mining  Co.  v.  hnois,  4  C  P.  D.  396; 
Sombrero  Phosphate  Co.  v.  Erlanger.  r»  C  P  Div.  73;  3  App.  Ca.  1218; 
and  Wkaley  Bridge  Printing  Co.  v.  Green,  5  Q.  B.  D.  109. 

As  to  what  is  necessary  to  ennhle  the  plaintiff  in  an  action  for 
deceit  who  has  taken  shares  upon  the  faith  of  a  prospectus  to  succeed, 
see  the  cases  cited  supra  in  note  to  sec.  58. 

The  words  "and  which  might  reasonabVv  influence  a  person,"  .^-c.. 
practically  embody  the  decisions  of  Brett.  L.J.  Cockburn,  C.  J.,  Coleridge, 
C.  J.,  and  Lindle'y  and  Grove,  J.  J.,  in  the  following  cases,  re.'ipectivelv, 
Governs  Case,  1  Ch.  Div.,  20() ;  Twycross  v.  Grant,  2  C.  P.  Div.  54(»,  539 ; 
and  Twycross  v.  Grant,  2  C.  P.  D.  486,  and  Mr.  Buckley's  Summary, 
at  p.  506-507,  4th  ed. 

The  following  are  the  latest  cases  on  the  section  : — 

In  Sullivan  v.  Metcalfe,  5  C.  P.  Div.  455,  the  plaintiff  sued  the  defen- 
dants, who  were  the  directors  and  promoters  of  tlie  Diaoiond  Fuel  Co.,  to 
rec.iver  from  them  the  price  of  the  shares  in  that  Company  for  which  he 
had  subscribed,  and  upon  demurrer  it  was  held  (Bramtvell,  L.  J.,  diss.. 
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that  the  defendants  were  liable,  inasmuch  as  the  contracts  with  reference 
to  the  disposal  of  the  purchase-money  of  the  patent  which  had  been 
bought  by  the  Compftny  ought  to  have  been  specified  in  the  prospec- 
tus, pursuant  to  the  08th  sec! ion  of  the  Companies*  Act,  18(57.  Thesiger 
L.J.tKtp.  461,  says; — **  I  am  content  ...  to  adopt  tlie  view  that 
every  contract  relnting  to  the  formation  of  a  Company,  or  to  its  capital, 
))ropert» ,  or  business  when  formed,  or  to  the  position,  pecuniary,  or 
othenvise,  in  regjird  to  the  Company,  or  its  promoters  or  ven<lor8,  of  tl»e 
directors  or  other  officers  of  the  Company,  and  which  is  material  to  be 
made  kntiwu  to  persons  invited  to  take  shares  in  order  to  enable  them 
to  form  a  judgment  :'S  to  the  policv'  «)f  sc*  doing,  is  a  contract  within  the 
roeaning  of  sec.  *>8,  and  as  such  must  be  disclosed  uqder  the  circumstances 
and  to  the  extent  which  the  section  points  out,  provided  that  one  of  the 
parties  to  it  is,  at  its  date,  or  subsequeiitiv  becomes  a  jimmoter,  director, 
or  trustee  of  the  Company  ;"  and  per  Baygallny^  L.  J.,  p.  4()5,  **  upon 
the  construction  then  of  the  language  of  tlie  section,  1  am  prepared  to 
hold  that  every  contract,  »hich  upoYi  a  reasonable  constructirm  of  its 
purpoit  and  effect  wouhl  assist  a  person  in  determining  whether  he 
would  become  a  shnreholder  in  the  Company  is  a  contract  within  the 
38th  section."  Bmmwell,  L.  /.,  adhermg  to  the  opinion  formerly 
expressed  by  himself  (m  Tuycrcus  v.  Grant,  2  C.  P.  Div.  469),  at  p.  480, 
savi  : — *'  The  question  is  whether  the  agreements  between  vend  rs  and 
their  agents  for  the  division  of  the  price,  or  plunder,  if  plunder  ii  was,  are 
contracts  within  the  section.  I  say  no.  The  Company  was  neither  richer 
nor  poorer  on  account  of  the  way  the  8p«al  was  divided  among  the 
spoilers.  It  may  have  been  a  folly  or  dishonesty  to  give  so  much  if 
the  patent  was  not  wurih  it;  or  if  it  was,  ii  may  have  been  a  folly  or 
nt-cessity  for  the  vendors  to  take  so  little;  but  either  way.  the  Comp:iny» 
I  re|>eat,  was  neither  richer  nor  poorer  on  account  of  the  way  the  price 
agreed  011  was  divided."  With  regard  to  the  words  '"  taking  shares  on 
the  faith  of  such  pn>sp('Ctus,'*  Thesigery  L.  J.  says,  ibid.  p.  400), 
•'giving  a  reasonable  meatiingto  this  nj)t  very  ha()pily  worded expressiiju, 
lui  pei-son  can  be  said  to  have  taken  shares  on  the  faith  of  a  prospectus, 
except  a  person  who  can  prove  to  the  satisfaction  cf  a  jury  that  he  took 
hi*  shares  on  the  faith  of  there  being  no  such  contract  as  that  omitted  to 
be  disclosed,  and  that  if  such  contract  had  been  disclosed  to  him  he  would 
nut  have  taken  his  shares.** 

The  plaintiff  in  an  action  of  deceit  must  prove  that  he  relied  upon  the 
false  statement  complained  of,  and  if  a  statement  by  which  plaintiff  says 
he  has  been  deceived  is  ambiguous,  he  is  bound  to  state  the  meaning  which 
he  attached  to  it,  and  cannot  leave  the  Conrt  to  put  a  meaning  upim  it. 
But  a  trivial  statement,  thouirh  untrue  to  the  knowledge  of  the  defen- 
dant, which,  in  the  opinion  of  the  Court,  could  not  have  influenced  the 
plaintiff,  will  not  support  the  action.  Smith  v.  Chadwick,  20  Ch.  Div.  27, 
where  it  ^vas  also  held  that  it  must  depend  on  the  circumistances  of  the 
case  whether  improperly  placing  a  person's  name  on  the  list  of  directors 
in  the  prospectus  is  a  material  misstatement.     Affirmed  9  Ap.  Ca.  187. 

Notices. 

89.  Any  suminons,  notice,  order  or  other  docu-  Ser^-ice  of 
raent  required  to  be  served  upon  the  Company  may  "<>t'«*^» "" 
be  served  by  leaving  the  same,  or  sending  it  throiifrh 
the  post  by  a  registered  letter  addressed  to  tfie 
Company,  at  their  registered  office(i) ;  and  any  notice 
to.  the  Registrar  of  joint  stock  Companies  may  be 
served  by  sending  it  to  him  through  the  post  by  a 
registered  letter,  or  by  delivering  it  to  him  or  by 
leaving  it  for  him  at  his  office. 


Company. 


Digitized  by 


Google 


80 


COJirANIES     ACT. 


[Part  3. 


Rules  as  to 
notices  by 
letter. 


Authentica* 
tion  of 
notices  by 
Company. 


'I''"'  '  ;\sl  paiaj^n-apli  currosponJs  witli  soc.  (>2  of  the  Entrlish 
Companie.^^'  Act  (25  am]  2()  Vic,  c.  89),  18(32,  which  ends 
at  the  words  ''  their  registered  office/'  and  has  **  prepaid^'  for 
*'  registered'^  letter*  The  whole  section  corres})onds  rerhaiim 
with  sec.  62  of  the  Indian  Compauies'  Act  X.  of  18G6. 

(i)  See  sec.  63,  supra. 

Cf.  also  sec.  5:^  of  Act  XIX.  of  1857  which  corresponded  with  sec.  53 
of  the  English  Act  of  185(5,  19  and  20  Vic,  c  45  {Joint  Stuck  Companies' 
-4c/)  in  which  sections  however  the  words**  order  or  other  document**  were 
not  included.  They  appear  to  have  been  introduced  on  account  of  the 
decision  in  Towne  v,  London  iS'c.  Steam  Ship  Co.,  28  L.  J.  C.  P.  217, 
where  it  wns  held  that  the  section  last  referred  to,  did  not  apply  to  a 
writ  of  summons. 

Clauses  (95) — (97)  of  table  A,  scb.  I,  post,  regulate  service  by  the 
Company  on  its  shareholders. 

As  to  the  service  of  a  winding-up  petition  see  rule  3,  post,  and  as  to 
service  on  contributories  and  creditors,  rule  5d  post  Appendix. 

As  to  service  of  a  writ  of  summons  upon  a  Company  see  the  Civil 
Procedure  Code  XII.  of  1882,  s.  43(),  and  sec.  17  post  Appendix. 

90.  Every  doGument  to  be  served  by  post  on 
the  Company  shall  be  posted  in  such  time  as  to 
admit  of  its  being  delivered  in  the  due  course  of 
deliver}^  within  the  period  (if  any)  prescribed  for 
the  service  thereof;  and,  in  proving  service  of  such 
document,  it  shall  be  suflBcient  to  prove  that  such 
document  was  properly  directed,  and  that  it  was  put 
as  a  registered  letter  into  the  post  office. 

Sec.  68  of  the  bjnglish  Companies'  Act  (25  and  26  Vic, 
Ci  89),  1862^  substituting  '*  prepaid  ''  for  *'  registered*^  ;  and 
sec.  63  of  the  Indian  Companies*  Act  X,  of  1866  verbatwi* 

Cf.  sec.  54  of  Act  XIX.  of  18r,7.     ■ 

91.  Any  summons,  notice,  order  or  proceeding 
requiring  authentication  by  the  Company  may  be 
signed  by  any  director,  secretary  or  other  authorized 
officer  of  the  Company,  and  need  not  be  under  the 
common  seal  of  the  Company ;  and  the  same  may  be 
in  writing  or  in  print,  or  partly  in  writing  and  partly 
in  print. 

Sec.  64  of  the  English  Companies'  Act  (25  and  26  Vie, 
c.  89),  1862 ;  and  sec.  64  of  the  Indian  Companies*  Act  X.  of 
1566. 

Cf.  sec.  55  of  Act  XIX.  of  18:7. 

In  the  English  Companies*  Act  (25  and  26  Vic  ,  r.  89)  18(»2,  here 
follow  two  sections  66  and  tJt),  providing  for  the  recov«»rA  au<l  application 
of  penalties  respectively,  cf.  siec.  5()  of  .\ct  XIX.  of  1857.  'i'he  procedure 
in  India  is  directed  by  s.  252  ^o»/. 
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Legal  Proceedings. 

92.     Every  Company  under  this  Act  shall   cause  Evidence  of 
minutes  of  all  resolutions  and  proceedings  of  general  P*"*'*^^*^*^'"^^* 
meetings(i)  of  the  Company,  and  of  the  directors  or       ^^  "°  ' 
managers  of  the  Company  in  cases  where  there  are 
directors  or  managers,  to  be  duly  entered  in  books(ii) 
to  be  from  time  to  time  provided  for  the  purpose ; 
and  any   such  minute  as  aforesaid,  if  purporting  to 
be  signed  by  the  chairman  of  the  meeting  at  which 
such  resolutions  were  passed  or  proceedings  had,  or 
by  the  chairman  of  the  next  succeeding  nieeting,  shall 
be  received  as  evidence  in  all  legal  proceedings. 

Until  the  contrary  is  proved,  every  general  meet- 
ing of  the  Company  or  meeting  of  directors  or 
managers  in  respect  of  the  proceedings  of  which 
minutes  have  been  so  made  shall  be  deemed  to  have 
been  duly  held  and  convened,  and  all  resolutions 
passed  thereat  or  proceedings  had  to  have  been  duly 
passed  and  had,  and  all  appointments  of  directors, 
managers  or  liquidators  shall  be  deemed  to  be  valid, 
and  all  acts  done  by  such  directors,  managers  or 
liquidators  shall  be  valid,  notwithstanding  any  defect 
that  may  afterwards  be  discovered  in  their  appoint- 
ments or  qualifications(iii). 

Ecplafiatioih. — Nothing  in  this  section  shall  be 
deemed  to  give  validity  to  acts  done  by  a  liquidator 
after  his  appointment  has  been  shown  to  be  invalid. 

Sec.  67  of  the  Englisli  Companios'  Act  (25  and  26  Vic, 
c.  89),  1862 ;  and  sec*  65  of  the  Indian  Companies'  Act  X.  of 
1866,  verbatim, 

(i)  Sch.  I.  tnble  A  (29)-(43). 
(ii)  Sfc.  108  post. 
(iii)  Sch.  I.  tabic  A  (55)— (71). 
Cf.  sec  4 J  of  Act  XIX.  of  1857- 

The  explanation  h  derived  from  In  re  Br  id  port  Old  Brewer  j/  Co., 
L.  R.  2  i;h.  191 — 194,  and  qtuere  whether  the  words  **  director,  mnnajjer, 
or  "  should  not  be  inserted  before  liquidator,  see  Hnekley,  4th  ed.  p.  16V). 

Whore  the  articles  of  association  provided  that  the  number  of  directors 
was  to  be  not  less  than  three,  and  also  that  any  casual  vacancy  occurring; 
in  the  board  mii^ht  be  filled  up  by  the  board,  and  the  continuing  board 
might  act  notwithstandinj?  any  vacancy  in  their  bo<ly,  and,  upon  a 
casual  vacancy  having  occurred  within  the  meaning  of  the  articles,  the 
defendant  hatl  shares  allotted  to  him  by  two  remaining  directors  only, 
who  resolved  that  the  defendant  shouhl  be  appoiutecl  a  director ;  autl 
the  defcutlaut  afterwards  attended  a  meeting  of  the  directors,  confirmed 
the  allotment  to  himself,  and  joined  in  passing  a  resolution,  that  the 
shares  allotted  to  hiinseU"  should  be  paid  u|)  in  full  forthwith,  it  ;uis  held 
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that  the  defendant  was  liable  to  pay  the  amount  of  the  shares  allotted  to 
hiiu,  York  Tramways  Co.  v.  Willows,  8  Q.  B.  Uiv.  685.  The  defendant 
w^vs  nUo  held  to  lie  estopped  under  the  circun»»tances  of  the  ctinc  from 
den)  ing  hi«  linbility.     Ste  un  this  point  supra, 

Where,  however,  the  articles  of  association  of  a  ComiMDy  prorided  thHt 
**  the  bu>ine»s  of  the  Company  shall  [ye  conducted  by  not  fesa  than  "  a 
specified  number  of  directors,  thone  words  were  behl  to  be  iroperHtive 
and  not  merely  directory,  and  therefore  a  call  made  or  a  forfeiture  of 
ttliHrcs  declared  by  le*j«  than  the  j»pecifie<l  number  of  directors  was  invalid. 
In  RE  Alma  Spinning  Co.,  Bottomley's  Case,  lb*  Ch.  D.  081,  when 
the  cases  of  Thames  Haven  Dock  ^c.  Co.  ▼.  Rose,  4  Man.  and  Gr.  552 
and  Kirk  r.  Bdi  16  Q.  B.  290  are  considered  by  Jessel  M.  H,  See 
Bottomley*s  cose  further  referre»l  to  post.  The  above  cases  are,  of  course, 
distinf^uisliable  from  those  aimed  at  by  this  section,  see  Buckley, 
4th  ed.  p.  lt)9. 

**Tbe  Chairman  of  the  next  succeeding  meeting."  These  words  meet 
the  difti(*ultY  which  arose  in  Cornwall  Sfc,  Co.  v.  Bennett,  (>  .lur.  N.  S. 
539  ;  as  to  minutes  sij^ned  by  the  ChHirmnn  heing  primd  facie  evidence 
of  the  facts  stated  therein;  see  In  rk  Indian  Zoedone  Co.,  2(5  Ch.  Div.  JO. 

•  In  the  Ruirlish  Act  here  follows  asectiou,  68,  relating  to  the  jurisdiction 
of  the  Vice- Warden  of  the  Stannaries. 

t^'cShi"'       ®^-     ^^^^'^^  ^  liraited   Company  is    plaintiff  in 
suits  brought  a^y  suit,  if  it  appears  from  the  evidence  adduced 
by  certain      that  there  IS  reason  to  believe  that,  if  the  defendant 
pan?es.    ^°^  ^®  successful  in  his  defence,  the  assets  of  the  Com- 
pany will  be  insuBBcient  to  pay  his  costs,  any  Jud^re 
having  jurisdiction   in  the  matter  may  require  suffi- 
cient security  to  be  given  for  sucli  costs,  and  may 
stay  all  proceedings  until  such  security  is  given. 

v^(ir.  (>9  (jf  liie  Eui4;lisli  (.M»inp.'inio.^ '  \ri  {'2o  and  :i*)  ^"iV., 
c.  89),  \X^)2,  mid  sue.  00  (•!'  tiic  Tudiaii  Companies^  Ari  X, 
of  ]8()(),  which  liowoYor  are  as  iulK)Ws  :  '*  U'hci-c  a  liiiiiied 
Company  i>5  plaintill  [{>v  pursuer]  in  any  [actionj,  >>uil, 
[or  other  U^gixl  proceeding],  any  Judsj^e  having  jurisdiction 
may,  if  it  appears  by  any  cn-'dible  testimony  tliat  there  is 
reason  to  believe  that  if  tlie  defenchmt  l)e  succ(^Hsfnl  in  \un 
defence  tlie  assets  of  the  Company  will  be  insntlicient  to  ]>ay 
liis  costs,  re(|nire  sullicieut  i^ecurify  to  i^e  given  i\*v  sucli 
costs,  and  may  stay  all  ]>roceedings  until  .^uch  securiiy  is 
given."  The  words  in  brackets  are  in  ihe  Engb'sli  Art  alone. 
The  above  section  in  tljose  Acts  corresponds  with  20  and  21 
Vic.  c.  Ti,  s.  24,  save  that  the  woi-ds  '*  if  it  appears  by  any 
crrdibh:*  testimony'^  ar(j  sni:)>nr,\ired  for  '^  if  il  be  proved  to 
hi>  satisfaction   '  jm  ihuf  Act. 

Chop  XXIV.  of  Act  XIV.  (Civil  Procedure  Code)  1882  provides 
for  security  tor  costs  gi'nfrnlly,  and  the  amount  to  be  directed  is  discre* 
tionary ;  and  see  PHlraer's  Precedents,  '3n\  ed.  p.  403. 

Security  for  costs  will  be  ordered  to  be  jjiven  by  a  Company  which  is 
nppealinic  from  a  winding-up  order  and  has  not  joined  any  one 
personnlly  responsible  for  costs,  see  In  rk.  Diamond  Fuel  Co.,  13  Ch.  Div., 
4<K).  412.  As  t«»  the  time  for  making  the  apfiHcation,  see  Lydney  and 
Wigpool  Iron  Ore  Co.  v.  Bird,  23  Cb.  D.  358. 
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94.  In  any  suit  brought  by  the  Company  against  Pi»int  m 
any  meraber(i)  to  recover  any  call  or  other  monies  due  memberr."^ 
from  such  member  in  his  character  of  member,  it 
shall  be  sufficient  to  allege  that  the  defendant  is  a 
member  of  the  Company,  and  is  indebted  to  the 
Company  in  respect  of  a  call  made  or  other  roonies 
due  whereby  a  suit  has  accrued  to  the  Company. 

Sop.  70  of  the  En^lisli  Comi)jinicR'  Act  (25  an.l  2G  Vic.,^ 
r.  ^0],  1862;  audsr'c,  (uof  (bu  liidinn  (\»nipani<vs"  Act  X  iA^ 
isCifJ,  rerhaiijn.  ^ 

(i)  See.  45,  supra. 

See  8ch.  I.  table  A  (4)— (7)  as  to  calls  to  be  made  on  shares,  &c. 
post. 

As  to  registering  a  transfer  at  the  request  of  the  transferor,  sec  sec. 
29.  supra. 

•*  The  form  of  declaration  given  by  the  Companies'  Clauses  Cuisolida- 
tion  Act  (8  Vic,  c.  16  s.  2()).  is  nearly  the  same  hs  the  ahove.  On  that 
form  it  was  held  that  the  allegation  that  the  defendant  is  the  holder  of 
shares  means  that  he  was  the  holder  at  the  time  the  cull  was  made." 
Shelford  on  Joint  Stock  (Companies,  2nd  e*!.  by  Pitcairu  and  Latham,  p. 
213.  Seethe  cases  as  to  pleading  under  the  above  section  there  collectcil. 
See  also  BuUen  and  Leake*s  Precedents  of  Pleadings,  ord  ed.  pp.  14^0,  559. 

As  t»i  what  1)1  ints  in  India  should  contain  see  Act  XIV.  (Civil  Proce- 
dure Code)  1S82,  Chap.  V. 

Alteration  of  Forms. 

95.     The  forms  set  forth  in  the  second  schedule  Forms  to  be 
hereto,  or  forms  as  near  thereto  as  circumstances  "^^*** 
admit,  shall  be  used  in  all  matters  to  which  such 
forms  refer. 

The  Governor- General  in  Council  may  from  time  Governor- 
to  time  make  such   alterations   in   the   tables   and  ^^^"^^^^^^^^ 
forms  contained  in  the  first  schedule  hereto,  so  that  alter  forms, 
he  does  not  increase  the  amount  of  fees  payable  to 
the  Registrar  in  the  said  schedule  mentioned,  and 
in  the  forms  in  the  second  schedule,  or  make  such 
additions  to  the  last-meationed  forms,  as  he  deems 
requisite. 

Any  such  table  or  form,  when  altered,  shall  be 
published  in  the  Gazette  of  India^  and,  upon  such 
publication  being  made,  such  table  or  form  shall 
have  the  same  force  as  if  it  were  included  in  the  sche- 
dule to  this  Act;  but  no  alteration  made  by  the 
Governor-General  in  Council  in  the  table  marked  A 
contained  in  the  first  schedule  shall  affect  any  Com- 
pany registered  prior  to  the  date  of  such  alteration, 
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PoAvcr  for 
CoiTi|mnies 
to  relVr  mat- 
ters to  arbi- 
tration. 


Power  to 
alter  or  re- 
voke agree- 
ments for 
reference. 


A*?reemcnts 
to  be  carried 
into  effect. 


or  repeal,  as  resi)ects  such  Company,  any  portion  of 
such  table. 

Sec.  71  of  the  Euglisli  CoiDpauios^  Act  (25  and  2G  Ylc, 
c.  89),  1862,  subsLir.uting  ''  Board  of  Trade''  and  ''  Loiidi)ii 
Gazetle'"'  for  ''  Guvernor-Generai  iu  Gouncir'  and  ''  Gazette 
of  India  ^^  in  the  present  section  ;  and  sec.  68  of  the  Indian 
Companies'  Act  X.  of  1806,  vtrbatliu. 
Cf.  sec  57  of  Act  XIX.  of  1857. 

Arbitrations. 

96.  Any  Company  under  this  Act  may  from 
time  to  time,  by  writing  under  its  common  seal, 
agree  to  refer,  and  may  refer,  to  arbitration  any 
matter  whatsoever  in  dispute  between  itself  and 
any  other  Company  or  person,  and  the  Companies, 
parties  to  the  arbitration,  may  delegate  to  the  person 
or  persons,  to  whom  thj  reference  is  made,  power  to 
settle  any  terms,  or  to  determine  any  matter  capable 
of  being  Lawfully  settled  or  determined  by  the  Com- 
panies themselves,  or  by  the  directors  or  other  manag- 
ing body  of  such  Companies. 

Sec.  72  of  the  English  Companies'  Act  (25  and  26  Vic,  c. 
89),  1862,  adding  the  words  ''  in  accordance  with  the  Kail  way 
Companies'  Arbitration  Act,  1859,"  after  ^*^  may  refer  to 
arbitration";  and  sec.  69  of  tlie  Indian  Companies'  Act 
X.  of  1866,  verbatim. 

In  the  English  Companies'  Act,  18()2,  there  follows  a  section  (73) 
whereby  thn  provisions  of  the  Railway  ('ompaniea'  Arbitration  Act  18iJ9 
(22  and  23  Vic,  c.  6!))  are  to  apply  to  Arbitrations  under  that  Act. 

In  the  present  Act  which  follows  the  Indian  Companies'  Act  X.  of  186(>, 
the  sections  arc  set  out  seriatim,  see  ^ost. 

97.  The  Companies  jointly,  but  not  otherwise, 
from  time  to  time,  by  writing  under  their  respective 
common  seals,  may  add  to,  alter,  or  revoke  any 
agreement  for  reference  in  accordance  with  this  Act 
theretofore  entered  into  between  the  Companies,  or 
any  of  the  terms,  conditions  or  stipulations  thereof. 

Sec.  70  of  the  Indian  Companies'  Act  X.  of  1866,  vcrhafim, 
following  sec.  3  of  the  Railway  Companies'  Arbitration  Act 
(22  and  23  Vic,  c  59),  1859. 

98.  Every  reference  or  agreement  in  accordance 
with  this  Act,  except  so  far  as  it  is  from  time  to 
time  revoked  or  modified  in  accordance  with  this 
Act,  shall  bind  the  Companies,  and  may  and  shall 
be  carried  into  full  effect. 
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Sec.  71  of  the  Indian  Companies'  Xct  X.  o'f  l^HG,  ver- 
haiim  ;  follovvini^  sec.  4  of  the  Kailwav  Cmnpanies'  Arbitra- 
tiun  Act  (22  and  23  Vic,  c.  59),  ISo'O. 

99.  Where  the  Companies  agree,  the  reference  Reference  to 
shall  be  made  to  a  single  arbitrator.  arbitrator. 

Sec.  72  oftlie  Indian  Companies'  ActX.  ofl8C6,  verhatim; 
folio wiiitr  sec.  5  of  the  Railway  Companies*  Arbitration  Act 
(22  and  2:J  Vic,  c.  59),  1^59. 

100-  Except  where  the  Companies  agree  that  Reference  to 
the  reference  shall  be  made  to  a  single  arbitrator,  *^^^*"'"'"®''® 
the  reference  shall  be  made  as  follows,  to  wit : — 

Where  there  are  two  Companies,  the  reference 
shall  be  made  to  two  arbitrators; 

Where  there  are  three  or  more  Companies,  the 
reference  shall  be  made  to  so  many  arbitrators  as 
there  are  Companies. 

Si^c.  73  of  the  Indian  Companies'  Act  X.  of  18GG;  follow- 
int*"  sec.  6  of  the  Railway  Companies'  Arbitration  Act  (22 
and  23  Vic,  c.  59),  1859. 

101.  Where  there  are  to  be  two  or  more  arbitra-  Appointment 
tors,  every  Company  shall,  by  writing  under  their  "^'^^^•»'^''''^^"" 
common  seal,  appoint  one  of  the  arbitrators,  and  paniea!"' 
shall  give  notice   in   writing   thereof  to   the   other 
Company  or  Companies. 

Sec  74  of  the  Indian  Companies'  Act  X.  of  18G6,  vcrhutim  ; 
folKjwint^  sec  7  of  tho  Railway  Companies'  Arbitration  Act 
(22  and'23  Vic,  c  59),  1859/ 

102.  Where  there  are  to  be  two  or  more  arbitra-  Appointment 
tors,  if  any  of  the  Companies  fail  to  appoint  an  ^\  Loar^^" 
arbitrator  within  fourteen  days  after  being  thereunto  Government, 
requested  in  writing  by  the  other  Company,  or  by 

the  other  Companies,  or  any  of  them,  on  the  appli- 
cation of  the  Companies  or  any  of  them,  the  Local 
Government,  instead  of  the  Company  so  failing 
to  appbint  an  arbitrator,  may  appoint  an  arbitrator. 
The  arbitrator  so  appointed  shall  for  the  purposes 
of  this  Act  be  deemed  to  be  appointed  by  the  Com- 
pany so  failing. 

w^pc  75  of  the  Indian  Companies'  Act  X.  of  1860,  vcrhafim  ; 
corresponding  with  sec  8  of  the  Railway  Comjianies'  Arbi- 
iratii/n  Act  (22  and  23  Vic,  c  59)/ 1859,  substituting; 
*'  [jocui    GoVtM'UtncMit ''   f'fr  '•  Ijinird  of  'i'rade''  in  that  Act. 
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Appointment      103-     Wliere  the  reference  is  made  to  two  or 

by  Com*^^"  ™o^c  ^^bitrators,  if  before  the  matters  referred  to 

pknica  to       thein  are  determined  any  arbitrator  dies,  or  becomes 

vawncies.      incapable  or  unfit,  or  for  seven  consecutive  days  fails 

to  act  as  arbitrator,  the  Company  by  which  he  was 

appointed  shall  by  writing  under  their  common  seal 

appoint  an  arbitrator  in  his  place. 

Roc.  70  of  ihn  Indian  rom]>Jinios'  Act  X.  of  l?^Or>,  vfrl'a- 
iini\  corre^pondini^  with  sec.  9  of  tlio  Kailwny  Coiupanir.T' 
Arbitration  Act  ['I'l  and  'lo  Vic,  c.  -Vj;,  J  859.' 
Appointment  1 04.  Where  the  Company,  by  which  an  arbitrator 
by  Local**""  ought  to  be  appointed  in  the  place  of  the  arbitrator 
Government  SO  deceased,  incapable,  unfit  or  failing  to  act,  fails  to 
to  supply       make  the   appointment  within  fourteen  days  after 

vacancies.        ,     .  ,  r'  *  ,     i    •  • .  •  i  i  i 

being  thereunto  requested  in  writing  by  the  other 
Company,  or  by  the  other  Companies  or  any  of  them, 
then  on  the  application  of  the  Companies  or  any  of 
them,  the  Local  Government  may  appoint  an  arbi- 
trator. 

The  arbitrator  so.  appointed  shall  for  the  purposes 
of  this  Act  be  deemed  to  be  appointed  by  the  Com- 
pany so  failing. 

Sec.  77  of  the  Indian  (J(Jinp:i]ii«»s'  Act.  LSHT),  rrrlxiiim; 
corrt.'spoiidino'  witli  soc.  lU  ef  tlu*  J{;iil\vay  Conij)ani(^s'  Arhi- 
triition  Act  (22  and  23  Vic.,  c.  h\^].  l.'^oi*;  substituting 
*'Looh1  Goverunieut/'  for  '' J^oard  nf  'I'mdc"  in  that  KvA. 

Appointment  105-  When  any  appointment  of  an  arbitrator  is 
not^'evoc^^^^^  made,  the  Company  making  the  appointment  shall 
have  no  power  to  revoke  the  same  without  the 
previous  consent  in  writing  of  the  other  Company  or 
every  other  Company  in  writing  under  their  common 
seal. 

Soc.  78  of  the  Indian  (.\Tnpanios'  Act  X.  of  L^HO,  rrrha- 
tim;  corrospondinjr  with  sec.  11  of  tlic  Railway  ('onipaiiies' 
Arbilratioa  Act  (22  and  23  Vic,  c.  o'J),  IHbO/ 
Appointment  106.  Where  two  or  more  arbitrators  are  ap- 
arbitmtors^^  pointed,  they  shall  before  entering  on  the  business  of 
the  reference,  appoint  by  writing  under  their  hands 
an  impartial  and  qualified  person  to  be  their 
umpire, 

Sec.  79  of  ilip  Indian  Companies^  Act,  18GG,  verhalim; 
corresponding  witli  sec.  3  2  of  the  Kailway  Companies'  Arbi- 
tration Act  (22  inid  2:»  Vic,  c.  510,  1S:»9. 
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107.  If  the  arbitrators  do  not  appoint  an  umpire  Appointment 
within  seven  days  after  the  reference  is  mude  to  the  by"i!ocar 
arbitrators,  then,  on  the  application  of  the  Com-  Government, 
panies  or  any  of  them,  the  Local  Government  may 
appoint  an  umpire;   and  the  umpire  so  appointed 

shall  for  the  purposes  of  this  Act  be  deemed  to  be 
appointed  by  the  arbitrators. 

>Soc.  80  of  the  Indian  Companies'  Act  X.  of  1866  ; 
rciTosjxuHliiitr  with  sOc.  13  of  tlio  Jliiilway  Companies' 
Arbiti'atiun  Act  ('22  and  2o  V'ic.,  g.  59),  J 850;  .substituting 
"  Local  Government'^  for  ^'  Buard  of  Trade*'  in  that  Act. 

108.  Where  two  or  more  arbitrators  are  appoint-  Appointinent 
ed,  if  before  the  matters  referred  to  them  are  ari^itrrtora  to 
determined  their  umpire  dies,  or  becomes  incapable  to  supply 

or  unfit,  or  for  seven  consecutive  days  fails  to  act  as  ^*^*"^y- 
umpire,  the  arbitrators  shall  by  writing  under  their 
hands  appoint  an  impartial  and  qualified  person  to 
be  their  umpire  in  his  place. 

Sec.  81  of  the  Indian  Com}3auios'  Act  X.  of  18(')0,  vt^rbalim  ; 
rorre5>ponding  with  sec.  It  of  the  Railwny  Companies' 
Arbitration  Act  {22  and  20  Vic,  c.  5D),  1859. 

109.  If  the  arbitrators  fail  to  appoint  an  umpire  Appointment 
within  seven  days  after  notice  in  writinor  to  them  of  u^  l™'*"[® 
the  decease,  incapacity,  unfitness  or  failure  to  act  of  Government 
their  umpire,  then;  on  the  apphcation  of  the  Com- *»  »"PP^y 
panies  or  any  of  them,  the  Local  Government  may  ^^^^^^^^ 
appoint  an  umpire. 

The  umpire  so  appointed  shall  for  the  purposes  of 
this  Act  bo  deemed  to  be  appointed  by  the  arbitra- 
tors so  failing. 

»Se<%  S:Z  of  the  Indian  C(nnpaiiies'  AcbX,  of  JSi)^),  rerhafim  , 
corn*sp(>n<ling  with  sec.  J">  of  tho  Railway  Companies' 
Arbitration  Act  (22  and  2y  Vic*  c.  olM,  1851);  snlistitutin^^ 
**  Local  Governinent'*  for  **  l>jard  of  I'rade'^  in  that  AcL 

110.  Every  arbitrator  appointed  in  the  place  of  Succeeding 
a  preceding  arbitrator,  and  every  umpire  appointed  and  umpi>^^ 
in  the  place  of  a  preceding  umpire,  shall  respectively  to  have 
have  the  like  powers  and  authorities  as  his  respec-  P®^>*"  ^^ 
tive  predecessor. 

Spc.  8-3  of  the  Indian  ('ompanK's'  Act  X  of  1866^  ver' 
hntini\  forrcspondinp;  \vitli  sec.  Iti  of  the  Railway  Com- 
panies' Arbilraliou  Act  i22  and  2o  Vic.  c.  oD),  l-SrA). 

111.  Where  there  are  two  or  more  arbitrators,  Reference  to 
if  they  do  not  within  such  a  time  as  the  Companies  ""P*"^^- 
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agroo  on,  or,  failing  such  agreement,  within  thirty 
days  next  after  the  reference  is  made  to  the  arbitra- 
tors, agree  on  their  award  thereon  then  the  matters 
referred  to  them,  or  such  of  those  matters  as  are 
not  then  determined,  shall  stand  referred  to  their 
umpire. 

Sec.  84  of  the  Titdiau  Cumpanles'  Act  X.  of  ISGC),  verha" 
fitn  ;  correspondiiitr  with  sec.  17  of  the  Railway  Companies' 
Arbitration  Act  (22  and  2^J  Vic,  c  r^lO,  1859. 

Power  for  112.     The  arbitrator,  and  the  arbitrators,  and  the 

&^^* to cairfor  ^"^P^^^  respectively  may  call  for  the  production  of 
books  &c.,     any  documents  or   evidence  in    the   possession   or 
and  examine  power  of  the  Companies  respectively,  or  which  they 
oath!  *^^ '      respectively  can  produce,  and  which  the  arbitrator, 
or  the  arbitrators  or  the  umpire  shall  think  neces- 
sary for  determinincj:  the  matters  referred,  and  may 
examine  the  witnesses  of  the  Companies  respectively 
on  oath. 

Sec.  fsn  of  tlie  Tiidiati  Companies*  Act  X.  of  186C),  wljich 
contiinuHJ,  "or  Mtiirriiatioii,  and  may  administer  the  requisite 
oath  or  affirmation^';  corresponding  with  sec.  18  of  the 
Railway  C'-MDpanies'  Arl)iiration  Act  (22  and  23  V"ic.^  c.  59). 

Procedure  in      113.     Except  where  and  as  the  Companies  other- 
tioV*^^*^'*'    wise  agree,  the  arbitrator,  and  the  arbitrators  and 
the  umpire  respectively  may  proceed  in  the  business 
of  the  reference  in  such  manner  as  he  and  they  res- 
pectively shall  think  fit. 

Sec.  -*?G  of  tlic  Indian  Cunipanies'  Act  X.  of  ISC^G^  rerha- 
i'lm\  correspontling"  with  sec.  19  of  t}ie  Railway  Companies' 
Arbitration  Act  (22  and  2'6  Vic,  c.  o^),  1859.  ' 

Arbitration         114.     The  arbitrator,  and  the  arbitrators  and  the 

in^absencrof  ^"^P'^^  respectively  may  proceed  in  the  absence  of 

Companies,    all  or  any  of  the  Companies  in  every  case  in  which, 

after  giving  notice  in  that  behalf  to  the  Companies 

respectively,  the  arbitrator,  or  the  arbitrators  or  the 

umpire  shall  think  fit  so  to  proceed. 

Sec*  8/  of  the  Indian  Companies^  Act  X.  of  1860,  verba- 
fim;  correspoudine^  with  sec.  20  of  the  Railway  Companies^ 
Arbitration  Act  (22  and  23  Vic,  c.  59),  1859* 

Several  115.     The  arbitrator,    and    the   arbitrators   and 

be  mailc"^^    Umpire  respectively  may,  if  he  and  they  res[)ectively 

think  fit,  make  several  awards  each  on  part  of  the 
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matters  referred,  instead  of  one  award  on  all  the 
matters  referred. 

Every  such  award  on  part  of  the  matters  shall  for 
such  time  as  shall  be  stated  in  the  award,  the  same 
being  such  as  shall  have  been  specified  in  the  agree- 
ment for  arbitration,  or,  in  the  event  of  no  time 
having  been  so  specified,  for  any  time  which  the 
arbitrator  may  be  legally  entitled  to  fix,  be  binding 
as  to  all  the  matters  to  which  it  extends,  and  as  if 
the  matters  awarded  on  were  all  the  matters  refer- 
red, and  that  notwithstanding  the  other  matters  or 
any  of  them  be  not  then  or  thereafter  awarded  on. 

Sec.  88  of  the  Indian  Conipanios'  Act  X,  of  1 8()t),  verbafwi ; 
corresponding  with  sec.  21  of  tlio  liailway  Cuoipanics' 
Ai'oitration  Act  (22  and  2-J  Vic,  c.  59);  1859. 

116.  The   award   of  the  arbitrator,    or   of  the  Awards 
arbitrators   or  of  the  umpire,  if  made  in    waiting  ^^^^^|J^J?"^ 
under  his  or   their  respective  hand  or  hands   and  all  panics, 
ready  to  be  delivered  to  the  Companies  within  such 

a  time  as  the  (Jompanies  agree  on,  or  failing  such 
agreement  within  thirty  days  next  after  the  matters 
in  difference  are  referred  to  (as  the  case  may  be) 
the  arbitrator,  or  the  arbitrators,  or  the  umpire,  shall 
be  binding  and  conclusive  on  all  the  Companies. 

Sec.  89  of  the  Indian  Companies'  Act  X.  of  1866,  ver- 
batim; correspondinor  with  sec.  22  of  the  Railway  Corn- 
panics'  Arbitration  Act  (22  and  23  ViC;  c.  59),  1859. 

117.  Provided  always  that  (except  where  and  as  Power  for 
the  Companies  otherwise  agree)  the    umpire,  from  "^P**!?  ^^ .  , 
time  to  time  by  writing  under  his  hand,  may  extend  for  making 
the  period  within  which  his  award  is  to  be  made,  l^is  award. 
If  it  be  made  and  ready  to  be  delivered  within  the 
extended  time,  it  shall  be  as  valid  and  eflfectual  as  if 

made  within  the  prescribed  period. 

Sec.  90  of  the  Indian  Conipanios'  Act  X.  of  lSi^(\  ?vv- 
hnthii  ]  coiTBspondinf^  with  se{%  23  of  the  Kail  way  Com- 
panies' Arbitration  Act  (22  and  23  Vic,  c.  59),  1859. 

118.  No  award  made  on  any  arbitration  in  ac-  Awards  not 
cordance  with  this  Act  shall  be  set  aside  for  any  ^^.\^  f^ 
irregularity  or  mtormality,  ioformality. 

Sec.  91  of  the  Indian  Coin]iani(\>^  Act  X.  of  ]8fHi.  )'*>■  ^ 
h'tfini:  correspondinj,''  with  sec.  'Ji  nf  ih^^  lunlwav  <>m^ 
pauicrf*  Arbitraiiou  Act    '*:'  and  :V'^  Vir  .  c.  j';*'',  Ic'^-^ 
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[Part  3, 


Awards  to  be 
obeyed. 


Agreements, 
arbitra<  ions 
and  awards 
to  have  effect. 


Costs  of 
arbitration 
and  award. 


Payment  of 
costs. 


119.  Except  only  so  far  as  the  Companies  bound 
by  any  award  in  accordance  with  this  Act  from  time 
to  time  otherwise  agree,  all  things  by  every  award 
in  accordance  with  this  Act  lawfully  required  to  be 
done,  omitted  or  suffered  shall  be  done,  omitted  or 
sulfered  accordingly. 

Hc^c.  02  of  tlu'  Indijin  Conipauies'  Act  X.  of  ISdG,  vrrha^ 
lifff ;  corresponding  with  sec.  25  of  the  Railway  Companies' 
Arbitration  Act  (22  and  23  Vic,  c.  5U),  1659. 

120.  Full  eflect  shall  be  given  by  the  Courts 
according  to  their  respective  jurisdictions,  and  by 
the  Companies  respectively,  and  otherwise,  to  all 
agreements,  references,  arbitrations  and  awards  in 
accordance  with  this  Act;  and  the  performance  or 
observance  thereof  may,  where  the  Courts  think  fit, 
be  compelled  by  any  process  against  the  Companies 
respectively  or  their  respective  property  that  the 
Courts  or  any  Judge  thereof  shall  direct,  and  where 
requisite  frame,  for  the  purpose- 

'  Sec.  l)'i  of  the  Indian  Companies'  Act  X.  of  lSi]C},  lyrha- 
iw  ;  corrc^sponding  with  sec.  2i]  of  tlie  Railway  Companies^ 

Arbitration  Act  (22  and  23  Vic,  c.  59),  185(^,  wliicli  providcjs 
or  **  distress  infinite  on   tlio    pro[)erties  of  the  Companies 

respectively,  or  by  any  other  proccirs/^  &c. 

121.  Except  where  and  as  the  Companies  other- 
wise agree,  the  costs  of  and  attending  the  arbitration 
and  the  award  shall  be  in  the  discretion  of  the 
arbitrator,  and  the  arbitrators  and  the  umpire  respec- 
tively. 

Sec,  lii  of  the  Indian  Companies'  Act  X.  of  J 8*^6,  vrrha- 
ilm;  corresponding  with  sec.  27  of  the  l^ailway  Compauieti' 
Arbitration  Act  (22  and  23  Vie.;  c.  59),  1859. 

122.  Except  where  and  as  the  Companies  other- 
wise agree,  and  if  and  so  far  as  the  award  does  not 
otherwise  determine,  the  costs  of  and  attending  the 
arbitration  and  the  award  shall  be  borne  and  paid 
by  the  Companies  in  equal  shares,  and  in  other 
respects  the  Companies  shall  bear  their  own  respec- 
tive costs. 

S(}c.  95  of  the  Indian  Companies*  Act  X.  of  ]8o6,  rcrha- 
hin  \  correspondiutr  with  sec.  28  of  the  Hnilway  Companies' 
Arbitra'i'Mj  A„cl  (22  and  2^^  Vr-..  <:.  59),  l^-^'?.  " 
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123.     On  the  applicabion  of  any  party  interested,  Submission 
the  submission  to  any  such  arbitration  may  be  filed  to  be  filed  ia 
in  the  High  Court,  and  an  order  of  reference  may  be  Court, 
made  tVieri30n,  with  any  directions  the  (^burt  thinks 
fit;  and  the  provisions  of  the  Code  of  Civil  Proce- 
dure shall,  so  far  as  the  same  are  applicable,  apply 
to  every  such  order  and  to  all  proceedings  there- 
under. 

Sec.  96  of  die  Indian  Companies'  Act  X.of  180(1,  verhaftm; 
corresponding  with  sec.  29  of  the  Railway  Companies' Arbi- 
tration Act  (22  and  2-J  Vic,  c.  59),  1809,  niutatls  m}iiaud!.,'i. 

As  to  the  provisions  of  the  Civil  Procedure  Code  on  the  point  see 
Chap.  XXXVII.,  sees.  5t)6— 52<j  of  Act  XIV.  of  18S2. 


PART  IV. 

Winding-up  of  Companies  and  Assocfx^TioNs 

UNDER   THIS    ACT(i), 

Prelintlnary, 

124.     The  term  "  contributory"  shall  mean  every  Meaninj^of 
person  liable  to  contribute  to  the  assets  of  a  Cora-  "contribu- 
pany  under  this  Act  in  the  event  of  the  same  being  ^^^' 
wound  upui);  it  shall  also,  in   all   proceedings  for 
determining  the  persons  who  are  to  be  deemed  con- 
tributories,   and  in  all  proceedings  prior  to  the  final 
determination  of  such  persons,  include  any  person 
alleged  to  be  a  contributory(iii). 

Sec.  71.  of  tho  English  Companies'  Aet  (25  and  20  Vic, 
c.  89),  1862  ;  and  sec.  97  of  the  Indian  Companies'  Act  X.  of 
18GG,  vtrhatlm, 

ri)  As  to  Companies  registered  under  Acts  XIX.  of  1857,  and  VII.  of 
18  JO,  see  sees.  221-2J;J  post\  as  to  Coraimnirs  iegistere<l  hut  not  formed 
under  this  Act  sees.  210 — 242  post ;  us  to  unregii»tered  Clompanies  ss.  243- 
243  post. 

(ii)  ss.  61  supra,  12^,  127  infra. 
(ill)  «s.  240  [e]  and  '21-^ post, 
Cf.  sec.  64  of  Act  XIX.  of  1857. 

See  sec.  61  supra  as  to  the  linhiUty  of  present  and  past  memhers  of  a 
Company  and  the  cases  in  the  note  thereto. 

As  to  what  persons  the  term  "contributory  "  has  been  held  to  include — 
«ee  Buckley,  4th  ed.,  p.  174. 

As  to  what  will  constitute  an  election  on  the  part  of  a  shareholder  to 
claim  in  the  winding-up  of  a  Company  a  rescission  of  his  contract  to  take 
shares  so  us  t«»  render  him  unable  to  bring  a  suit  for  that  purpose :  see 
Cargill  v.  Bower,  10  Ch.  U.,  502. 
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An  effectiml  surrender  of  shares  operates  from  the  date  thereof  to 
discharge  the  siirrenderer  from  liability  as  a  contributory.  In  kb  Dron- 
field  Silkstone  Coal  Co.,  17  Ch.  Div.,  76,  supra. 

See  also  in  the  case  of  an  assignment  under  the  articles  of  association 
in  In  re  Albion  Assurance  Society^  Brown'^s  casCy  18  Ch.  D.,  fi3.*^.  even 
although  no  other  person  had  been  made  liable  to  contribute  in  the  place 
of  the  assignor  of  the  policy. 

As  to  the  non -liability  of  a  Parsee  husband's  estate  in  respect  of  shares 
held  by  his  wife  who  had  been  iiccepted  by  ihe  Company  ns  a  shareholder 
without  any  fraud  or  concealment  on  the  |)art  of  the  husband :  see  In  rb 
London  Bombay  and  Mediterranean  Banky  18  Ch.  D.  581,  supra. 

The  resignation  of  his  trusteeship  alone  does  not  terminate  the  liability 
of  a  trustee  as  a  contributory:  see  Alexander  Mitchell's  case,  4  Ap. 
Ca.  572. 

Per  Baggallay,  L.  J.,  In  re  Scottish  Petroleum  Co.,  23  Ch  Div.  429  :— 
**  Every  person  who  has  agreed  to  become  a  member  of  a  Company,  and 
whose  name  has  been  entered  on  the  register  of  member*,  is  liable  as  a 
contributory  in  the  event  of  the  Company  being  wound  up.  This  is  in 
substance  the  combined  effect  of  the  23rd,  38th  and  74th  sections  of  the 
Companies*  Act,  18H2. " 

In  a  suit  against  a  contributory  who  had  been  described  in  the  balance 
order  (as  to  which  see  post  rule  3.5  and  note  thereto)  as  h(dding  the 
shares  *'  in  his  own  right,"  the  plaintifFn  were  not  alloweil  to  give  eviilence 
that  the  shares  were  in  fact  held  by  a  firm  consisting  of  two  persons. 
London.  Bombay,  and  Mediterranean  Bink  v.  Bhanji  Zutani,  I.  L.  R.  2 
Bom.  116. 

As  to  laches  on  the  part  of  the  vendor  in  not  taking  the  necessary  steps 
to  get  his  shares  transferred  from  himself  rendering  him  liable  as  a  contri- 
butory see  In  RR  East  Indian  Trading  Co.,  Ximnadas  SavaklnTs  Cose, 
3  Bom.  U.  C.  O.  C.  J.,  and  In  re  The  Mercantile  Credit  and  Financial 
Association  ex  parte  M.  R.  Ddci/^  Bom  II.  C.  O.  C  J.  125.  and  as 
to  what  constitutes  an  accejitance  t>f  shares,  and  what  i*  sufBcienC 
evidence  of  registration  as  a  member.  In  rk  Alliance  Financial  Associa- 
tion, Blaney's  Case.  3  Bom.  H.  C.  O.  C.  J.  106.  See  these  cases 
respectively  more  fully  set  out  supra. 

Nature  of  125-     The  liability  of  any  person  to  contribute  to 

liability  of  i\^q  asscts  of  a  Company  under  this  Act  in  the  event 
of  the  same  being  wound  up  shall  be  deemed  to 
creat*^.  a  debt  accruing  due  from  such  person  at  the 
time  when  his  liability  commenced,  but  payable  at 
the  time  or  respective  times  when  calls  are  made  as 
hereinafter  raentioned(i),  for  enforcing  such  liability ; 
and  it  shall  be  lawful,  in  the  case  of  the  insolvency 
of  any  contributory,  to  prove  against  his  estate  the 
estimated  value  of  his  liability  to  future  calls,  as  well 
as  calls  already  made. 

No  claim  founded  on  the  liability  of  a  contributory 
shall  be  cognizable  by  any  Court  of  Small  Cau.ses 
situate  outside  the  towns  of  Calcutta,  Madras  and 
Bombav. 


contributory. 
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Sec-  75  of  the  English  Companies'  Act  (25  and  20  Vic, 
c.  89),  1662,  save  that  after  tlie  words  "create  a  debt"  tlioro 
followed  ^'  ia  England  and  Ireland  in  the  nature  of  a  special- 
ty," and  substituting  *n)ankruptcy"  for  "insolvency"  ;  aud 
sec.  98  of  the  Indian  Corapanies*  Act  X.  of  IS^JG,  ve.rhaiim, 

(i)  See  sec.  161  post. 

Cf.  also  21  Vice.  U, ».  13. 

The  last  paragraph  is  new.  Mr.  Stokes,  in  moving  the  adoption  of  the 
Report  of  the  Select  Committee  on  the  Companies'  Act,  1882,  said  (23rd 
February  1882),  with  reference  to  this  paragraph  : — "  This  has  heen  held 
to  be  the  effect  of  sec.  6  of  Act  XI.  of  1865,  but  it  would  be  well  tu  have 
the  law  on  the  point  expressly  stated.*' 

By  sec.  243  this  section  is  Mpplicable  to  unregistered  Companies. 

**  The  effect  of  omitting  the  words  which  make  the  debt  a  specialty  debt 
*'  appears  to  be  that  in  administering  the  estate  of  a  deceased  contributory, 
"  whether  he  has  or  has  not  retained  his  English  domicile,  no  distinction 
"  will  be  made  between  this  liability  and  any  other  simple  ccmlract  debt. 
**  If  so,  the  law  in  India  stands  as  it  was  in  England,  when  Robinson^s 
"  Executor^s  case,  6  D.  M.  G.  572,  was  decided.'* — (Stokes  on  the  Indian 
Act  X.  of  1866).  See  also  Welland  Ry.  Co.  v.  Blake,  6  H.  and  N.  415, 
30  L.  J.,  Ex.  181,  and  5i'pra  p.  28,  where  the  effect  of  the  abolition  in  India 
of  the  distinction  between  specialty  and  simple  contract  debts  is  referred 
to ;  and  as  to  the  administration  of  estates,  see  Part  XXXIV.,  and 
especially  sec.  282  of  the  Indian  Succession  Act,  and  Chapter  VII, 
especially,  sec.  104  of  the  Probate  and  .Vd ministration  Act  V.  of  1881, 
and  see  Asiatic  Banking  Corporation  v.  Amador  Viegas,  8  Bom.  H.  C.  20, 
and  Henderson's  Succession  Act,  p.  28(3. 

The  effect  of  sec.  40  of  the  Indian  Insolvent  Act  II.,  and   12  Vic  ,  c.  Proof  in  case  of 
21  [post  appendix),  is  to  apply  tlie  provisions  of  the  English  Bankruptcy  J^Si-Ibutory! 
Act,  18^9  i32  and  33  Vic.,  c   71).  and  also  the  English  Bankruptcy  Act 
of  1883  (4(j  and  47  Vic,  c.  52),  to    India  as  regards  the  proof  of  debts 
under  the  Indian  Act. 

In  Lindley  on  Partnership  (3rd  ed.,  p.  1218;  4th  ed.,  1180),  it  is 
stated  that  **  under  the  31st  Section  of  the  Bankruptcy  Act,  18H9,  all  the 
difficulties  and  distinctions  which  formerly  existed  with  respect  to  the 
proof  for  calls  againi^t  the  estate  of  a  bankrupt  shareholder  appear  to  be 
removed  ;  and  when  a  shareholder  becomes  bankrupt,  all  calls  in  arrear 
are  provable  as  debts,  and  his  liability  to  future  calls  may  be  estimated 
and  proved  a^^  well  when  the  Company  is  being  woipid  up  as  when  it  is 
not.  '     Mr.  Buckley,  however,  at  p.  178  (4th  ed.),  submits  whether  this 

imposition    is   couMisient    with    Furdoonjee's    case,   3rd    Ch.  D.     264. 

n  that  case  The  East  India-  Cotton  Agency  Co.,  Ld.,  was  registered 
in  England  in  1861  under  the  Joint  Stock  Companies'  Act  1856  (19  and 
20  Vic,  c.  47).  .Amongst  other  shares  aHotted  inlndia,  100  shares  were, 
in  or  ab«»ut  1863,  allotted  to  Ardasir  C  Furdoonjee,  of  Bombay,  On 
the  12th  October  1866,  at  a  meeting  of  Furdoonjee's  creditors  held  at 
Bombay  untler  the  provisions  of  Act  XXVIII.  of  1865  of  India,  it  was 
resolved  that  his  estate  be  wound  up  under  the  management  of 
trustees ;  and  by  an  order  of  the  High  Court  at  B«)mbay  jiated  the  13th 
October,  18^6,  it  wast»rdered  thnt  the  resolutions  be  confirmed,  and  the 
estate  wound  up  under  management  accordingly.  In  the  .statement 
of  the  debtor's  assetn  and  liabilities,  these  shares  were  mentioned  as 
involving  a  possible  liability  against  his  estate.  On  the  2yth  July  18G7 
the  Company  was  ordered  to  be  wound  up.  On  the  10th  October  1868 
the  debtor  obtained  his  order  of  ilischarge.  It  was  held  by  Bicon,  V.  C, 
that  the  liability  of  the  insolvent  in  respect  of  the  shares  whs  not  a  «lebt 
provable  in  the  insolvency  procee<lings,  and  hence  not  barred  by  the 
onler  of  discharge,  and  the  name  of  the  late  insolvent  was  onlered  to  be 
put  ou  the  list  of  contributories.     The  learne*!  Vice-Chancellor  treated 
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the  case  of  Punnett  v.  Vinaynk  Pnndurnng^  (infra)  as  having  proceeded 
upon  the  Indian  Statute  XXV 11.  of  IS65,  »ec.  2I-,  and  consequently  con- 
sidered himself  not  bound  to  differ  from  that  ca^e. 

In  Punnett  v.  Vinayak  Pandurang,  P  Horn.  H.  C.27,  the  following  was 
the  order  of  dates:— 14th  November  18^)(>,  Paudurang'»  estate  ordered  to 
be  wound  up  under  Act  XXVIIl.  of  1865;  8th  August  1867 
Pandurang  placed  on  the  list  of  contributonos ;  t!f>th  February  1870 
Panduranir's  discharge  under  Act  XXVIIl.  of  1865;  9th  November  1871 
call  made  upon  Pnndurang.  It  was  held  that  he  was  not  li'ible  in  respect 
of  such  call.  IVestropp.  C.  J.,  adopts  the  reasoning  of  Lindley,  J.  ^ubi 
supra),  and  at  p.  30  and  31  of  9  Bom.  II.  C,  says,  **  Now  Section  40  of  the 
Indian  Insolvent  Debtors*  Act  (see  appendix  post),  provides  that  all  such 
debts  as  might  be  proved  under  a  fiat  of  bankruptcy  according  to  the 
provisions  of  the6Dh  Geo.  IV..  c.  16,  or  any  other  statute  or  statutes 
then  in  force,  or  theroaftev  to  be  passed  relating  to  bankrupts  may  be 
proved  under  the  Imlian  Insolvent  Debtors'  Act.  The  provision  in  sec. 
75  of  the  English  Companies'  Act  is,  in  our  («pinion,  an  enactment  relating 
to  bankruptcy,  and  a  debt  falling  within  the  purview  of  that  section  is  a 
debt  that  as  provable  under  u  fiat  in  bankruptcy,  is  also  provable 
under  a  petition  in  insolvencv."  And  after  considering  the  sections  of 
the  Indian  Act  XXVIIl.  of  1S65.  he  concludes,  ^*  That  any  debt  which 
might  be  proved  umler  the  Indian  Insolvent  Debtors*  Act  might  also  have 
been  proved  under  Act  XXVIIl.  of  18*)5,''  and  held  that  under  Act 
XXVIIl.  of  1865,  the  contingent  liability  of  Pan<lurang  to  calls  in  respect 
of  the  shares  liehl  by  him  was  a  matter  which  might  have  been  estimated 
and  proved,  and  that  the  liquidator  would  h^ve  been  entitled  to  dividends 
in  respect  of  that  estimated  liability;  and  further  that  a  call  made  after 
an  Insolvent  trader's  discharge  was  a  liabilitv  from  which  he  was  pn»- 
tected  by  sec  24  of  Act  XXVIIl.  of  1865.  *'The  liabilty  of  a  share- 
holder within  the  meaning  of  sec.  75  of  the  English  Act  is  a  liability 
incurred  by  him  upon  becoming  a  member  of  the  company.  His  liabihty 
is  a  liability  in  respect  of  the  contract  he  thereby  enters  into,  and  does 
not  merely  arise  when  a  call  is  made  to  enforce  that  contract." 

The  two  cases  above  cited  would  apneartobe  directly  conflicti'ig.  but  the 
case  of  In  be  Mercantile  Mutual  Marine  Association,  i2o  Ch.  D.  415, 
supports  the  decision  of  the  Bombay  High  Court.  In  thatca«»e  Chitty,  J., 
held  that  the  liability  in  respect  of  calls  of  a  liquidating  member  of  a 
Company  when  the  liqiiidntion  proceedings  commence  prior  to  the  winding- 
up,  anil  are  pending  at  the  time  of  the  winding-up,  is  a  debt  or  liability 
which  is  not  **  incapable  of  being  fairly  e<tiiiiate«l,''  and  which  is  there- 
fore provable  in  the  liquidation.  When,  therefore,  under  these  circum- 
stances, a  f'oinpany  wmding-up  has  failed  to  carry  in  a  proof  in  the 
liquiilation  proceedings  of  a  member  of  tlie  Company  for  calls,  and  the 
liquidating  member  obtains  his  discharge,  he  cannot  afterwards  be  placed 
on  the  list  of  contributones.  The  learned  Judge  declined  to  follow 
burdoonjee*s  case  (3   Ch.  D.  264 j. 

But  an  insolvent,  who,  after  he  had  obtained  his  personal  discharge 
under  sec.  47  of  the  Indian  Insolvent  Act  {post  appendi.v),  continued  to 
hold  shares  in  a  Company  which  was  ordered  to  be  wound  up  after  the 
insolvent's  discharge,  was  held  liable  to  pav  calls  on  his  shares.  Ix  rk 
The  Mercantile  Credit  and  Financial  Association y  Biba  Saheb  Damas- 
kar*s  case,  8  Horn.  II.  C.  117.  Nor  uonld  sec.  "24  of  Act  XXVIIl. 
of  1865  protect  him,  see  Punnett  v.  Vinayak  Pandurang,  9  Bora.  H.  C.  30. 
It  is  t»»  he  observed  that  in  Baha  Saheb  Damaslor's  case  [ubi  supra), 
the  Official  Assignee  had  not  elected  to  take  the  shares  belonging  to  the 
insolvent.  **The  Official  Assignee  cannot  be  compelled  to  take  upon 
himself  the  burden  of  an  onerous  undertaking;"  per  Btiyley^J.,  8  Bom. 
II.  C.  123;  nor  does  the  order  of  discharge  operate  as  a  statutory 
transfer  of  the  shares  to  the  Official  .Assignee,  ibid.  See  also  Hasfie*s 
case,  L.  R.  7,  Eq.  3;  4  Ch.  291..  But  qmere,  whether  the  detinition  of 
*'  liability"  in  sec  31  of  the  English   Bankruptcy  Act,   1869,  is  not  wide 
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enough   to   cover  such  a  case  as  the  one  just  referred  to.     And   see 
sec.  37  of  the  English  Bankruptcy  Act,  1883. 

And  see  further  and  consider  Parbury^s  c/ise,  30  L.  J.  Ch.  N.  S.  513; 
7  Jur  N.  S.  503;  4  L.  T.  N.  S.  62;  8  De  G.  F.  and  J.  80,  which  is  fully 
set  out  infra. 

See  on  the  whole  subject  Buckley  4th  ed.  176 — 180. 

In  Lindley  on  Partnership,  4th  ed.,  p.  1117,  the  effect  of  the  following 
sections  of  the  English  Bankruptcy*  Act,  1869, — sec.  1'),  which  describes 
whai  property  of  the  bankrupt  is  divisible  among  his  creditors ;  sec.  22 
which  relates  to  the  possession,  &c.,  of  the  bankrupt's  property  by  the 
trustee ;  sec.  '23  which  relates  to  the  disclaimer  by  th»-  trustee  of  a  bank-  ' 
Tupt*s  property;  and  sec.  31  relatin;^  to  the  proof  of  debts-— is  thus  given. 

1.  That  shares  do  not  vest  in  the  trustee,  so  as  to  make  him  a  share- 
holder in  place  of  the  bankrupt.  Cf.  Baba  Saheb  Damaskar^s  case, 
supra,  sed  quaere,  in  India  as  to  the  eflFect  of  sec.  7  of  the  Indian  Insol- 
vent Act,  as  to  which  see  per  Turner,  L.  J.  in  Parbury's  case,  3  De  G.  F. 
and  J.,  p  91. 

2.  That  the  trustee  can,  without  the  concurrence  of  the  bankrupt, 
sell  and  transfer  or  otherwise  dispose  of  his  shares  for  the  benefit  of 
his  estate.     Cf.  ss.  21,  30  and  31  of  the  Indian  Insolvent  Act. 

3.  That  this  right  can  only  be  exercised  by  the  trustee,  subject  to 
the  same  conditiims  as  regards  consents,  payment  of  calls  in  arrenr,  and 
the  like,  as  the  bankrupt  himself  would  have  had  to  comply  with  if  he 
had  been  the  transferor. 

4.  That  if  the  shares  cannot  be  disposed  of  beneficially  for  the  estate, 
they  may  be  disclaimed  by  the  trustee,  ami  so  got  rid  of  altogether. 

5.  That  inasmuch  as  under  s.  31  [of  the  English  Bankrujjtcy  Act]  all 
calls  due  and  to  become  due  can  be  proved,  the  bankrupt  when  discharged 
will  be  free  from  liability  hi  respect  of  the  8har**8.  whatever  the  trustee  may 
do  with  them.  Cf.  however,  Baba  Saheb  Damaskar^s  case,  Punnett  v. 
Vinayak  Pandurany,  Furdoonjee's  case,  and  Mr.  Buckley's  opinion  cited 
supra,  antl  In  re  Mercantile  Marine  Association,  25  Ch.  D.  415. 

6.  Tliat  practically  even  calls  in  nrrear  will  not  be  proved  if  the 
Company  has  a  lien  on  the  shares,  and  they  are  worth  more  than  the 
amount  due  in  respect  of  them ;  for  the  Company  will  then  retain  the 
shares  anil  realise  them  if  not  redeemed. 

7.  That  practically  calls  in  arrear  will  not  be  proved  if  the  shares 
are  transferred  by  the  trustee ;  (but  it  is  apprehended  that  future  calls 
can  be  proved  in  this  case.  If  tht-y  cannot,  the  bankrupt  may  still  be 
liable  in  some  cjises  as  a  past  member,  which  evidently  is  not  intended: 
note  to  p.  1118)  for  the  Company  will  look  to  the  transferee  for  all  future 
calls. 

8.  That  future  calls  will  be  proved  if  the  trustee  disclwims  or  does 
nothing;  the  amount  of  injury  sustained  by  the  disclaimer  being  esti- 
mated under  s.  23  at  the  amount  of  the  debt  which,  but  for  the  disclaimer, 
would  be  provable  under  s.  31. 

The  effect  of  an  order  absolute  for  the  discharge  of  an  insolvent  under 
the  Indian  Insolvent  Act  was  fully  considered  in  e.\  parte  Parbury,  30 
L.  J-  Ch.  N.  S.  513;  7  Jur.  N.  S!  603 ;  4  L.  T.  N.  S.  62;  3  De  G.  F. 
and  J.  80.  The  order  of  dates  was  as  follows  :  26th  May  1849  winding- 
up  order  of  the  Company :  4th  June  \S8'i  order  nisi  for  the  discharge 
of  Parbury  the  insolvent,  and  a  shareholder  in  the  Company,  notice 
whereof  was  given  in  the  Presidency  and  London  Gazettes ;  1st  July 
18H,  order  absolute  for  Insolvent's  discharge ;  25th  March  1868,  Par- 
bury's  name  was  placed  on  the  list  of  contributories  and  on  the  9th 
February  1860  a  call  was  made  on  him.  The  Company  were  not  named 
in  the  insolvent's  schedule  as  creilitors.  It  was  keld{Kniyht  Bruce,  L.J, 
dvb.)  as  to  the  effect  of  this  omission)  that  by  the  order  absolute  for  his 
discbarge  under  the  Indian  insolvent  Act,  Parbury  was  discharged  from  all 
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liability  for  the  debts  which  the  contribntories  were  called  upon  to  pay. 
The  Company  had  cea.sed  to  exist  before  theinaolvencV,  and  n>newdebta 
could  be  incurred ;  and  l>ef«»re  the  insolvency  all  the  events  for  which  the 
demand  arose  had  happened,  and  all  the  facts  necessary  to  ascertain  the 
proportionate  amount  to  be  contributed  by  Parbury  were  extant  and  capable 
of  proof.  It  was  further  held  {Knight  Bruce,  L  J.  dub.) ;  that  the  Indian 
Insolvent  Act  does  Dot  make  the  specification  in  the  schedule  of  the  debt 
or  liability  a  condition  precedent  to  a  discharge  for  the  debt  or  liability, 
nor  is  the  discharge  confined  to  debts  in  the  schedule.  Lastly,  it  was  held 
that  Parbury  was  not  liable  in  respect  of  the  costs  of  the  windinjj-up, 
inasmuch  as  these  expenses  were  only  incidental  to  the  debts  to  be  paid, 
and  did  not  fall  upon  one  who  was  entirely  discharged  from  these  debts. 
As  to  the  liability  of  contributories  for  the  costs  and  expenses  of  winding- 
up  see  sec.  61  supra  (pp.  63,  54)  and  note  thereto. 

Contribu-  126.     If  any  contributory  dies  either  before  or 

oTdeVih.^^^  after  he  has  been  placed  on  the  list  of  contributories 
hereinafterraentioned(i),  his  personal  representatives, 
heirs  and  devisees  shall  be  liable  in  due  course  of 
administration  to  contribute  to  the  assets  of  the 
Company  in  discharge  of  the  liability  of  such  deceas- 
ed contributory  ;  and  such  personal  representatives, 
heirs  and  devisees  shall  be  deemed  to  be  contribu- 
tories accordingly  (ii). 

Sec.   7G  of  the  English  Comj>anioB'  Act  (25  and  20  Vic,  c. 
89),  18G2  ;  and  sec.  91)  of  tbt)  ludiuii  Companies'  Act  X.  ul' 
]8u6.  vcrbaiitu,    • 
(i)  Sec.  147  post. 
(ii)  Sees.  148,  154  post. 
Cf.  Act  XIX.  of  1857,  sec.  64. 

A»  to  the  exoneration  and   liability   respectively   in    the   hands    of  a 
legatee  of  stock  specifically  liequeathed  see  sec.  157  of  the  Indian  Succes- 
sion Act  X.  of  1865  and  illustrations  thereto;  and  the  note  thereto  in 
Henderson,  p.  187. 
PetitioDof  ^er  Earl  Cairns,  L.  C.  in  Buchan^s  case,  4   Ap.  Ch.  549,  538.     An 

representatives,  executor  whose  testator  has  held  shares  in  a  Joint  Stock  Company  has 
generall}'  one  of  two  courses  open  to  him.  Me  may  have  the  shares 
transferred  into  his  own  name,  and  become  to  all  intents  and  purposes 
a  partner  in  the  Company.  He  may,  on  the  other  haml,  not  wish  to 
have  the  shares  transferred  into  his  name,  and  he  ought  in  that  case  to 
have  a  reasonable  time  allowe«l  him  to  sell  the  shares,  and  to  produce 
a  purchaser  who  will  take  a  transfer  of  them.  Per  Lord  ISelborne  ibid, 
p.  595,  the  case  of  trustees  who  take  a  transfer  in  their  names  differs,  iii 
principle,  fr  >m  that  of  executors  who  merely  intimate  their  title  as  exe- 
cutors t(»  a  Company,  in    onler  to  claim  and  exercise   the  rights  which 

belong   to  them  as  the  legal  representatives  of  their  testator 

Trustees  have  not,  in   any  proper  sense   of  the  word,  a  representative 

character,  but  executors  have Having  representative  rights  it  is 

impossible  that  they  should  not  be  entitled  to  produce  the  legal  evidence 
of  them  to  the  Company,  for  the  purpose  of  having  their  title  in  sirae 
wav  recorded  and  recognized,  without  making  themselves  personally 
liable." 

In  that  case  the  executor  had  more  than  twenty  years  before  the  wind- 
ing-up authorized  the  stock  to  be  transferred  into  his  name,  and  bad 
ever  since  acted  as  a  shareholder. 

By  sec.  154  post,  if  the  representative  contributory  makes  default  ia 
payment  of  any  sum  ordered  to  be  paid  by  him,  proceedings  may  be  taken 


Digitized  by 


Google 


Sec.    127.]  WINDING-UP,   &c.  97 

for  Hdminlstering  the  movable  and  immovable  property  of  the  deceased 
contributory. 

"  Whether  the  shareholder  die  after  the  commencement  of  the  winding- 
•*  up,  an«l  either  before  or  after  he  has  been  placed  on  the  list  of  coritri- 
"  burories,  or  whether  he  have  died  many  years  before  the  winding-up, 
**  but  his  shares  have  not  been  either  personally  accepted,'*  [see  Buchans 
"  Case^  ubi  supra]  or  otherwise  disposed  of  by  his  executors,  the  liability 
*'  of  his  estate  is  the  same,  and  is  that  which  would  have  been  the 
••  liability  of  the  shareholder  if  living. 

**  Executors  then  should  be  careful  before  proceeding  to  distribute 
**  their  testators*  estate  among  the  beneficiaries,  to  see  that  they  have 
**  provided  fi»r  the  contingent  liability  in  respect  of  such  shnres  as  thev 
"  have  not  disposed  of,  for  otherwise  they  may  become  personally  liable/' 
•*  Buckley,  pp.  180,  181,  4th  ed. 

"  Executors,  when  made  contributories  in  respect  of  their  testator's 
shares,  are  liable  of  course  only  in  their  representative  character,  and  not 
personally,  unless  they  have  personally  accepted  the  shares,  or  except  so 
far  Hs  they  have  made  themselves  liable  for  a  devastavit  "  ibid.,  p.  182. 

127.  If  any  contributory  becomes  insolvent,  Contribu- 
eitber  before  or  after  he  has  been  placed  on  the  list  ^o^l^ollencj, 
of  contributories,  his  assignees  shall  be  deemed  to 
represent  such  insolvent  for  all  the  purposes  of  the 
winding-up,  and  shall  be  deemed  to  be  contributories 
accordingly,  and  may  be  called  upon  to  admit  to 
prove  [?  proof]  against  the  estate  of  such  insolvent, 
or  otherwise  to  allow  to  be  paid  oQt  of  his  assets  in 
due  course  of  law,  any  monies  due  from  such  insol- 
vent in  respect  of  his  liability  to  contribute  to  the 
assets  of  the  Company  being  wound  up(i). 

Sec.  77  of  the  Eaglisli  Compauies'  Acfc  (25  and  26  Vic, 
c.  89),  1862,  subsLituting'  the  words  *Mn.solveut'*  for 
*^bankrupfc'^  aud  ^'prove'^  for  "proof"  in  that  Act;  and  sec. 
100  of  the  Indian  Companies'  Act  X.  of  1866,  verhatim, 

Cf.  12  and  13  Vic,  c.  108,  s.  14.  The  section  in  the  English  Act  con- 
clmles  tlius:  "and  for  the  purposes  of  this  section  any  person  who  may 
have  tukcn  the  benefit  of  any  act  for  the  relief  of  insolvent  debtors  before 
the  eleventh  day  of  October  one  thousand  eight  hundred  and  sixty-one 
shall  be  deemed  to  have  become  bankrupt." 

(i)  See  sec.  125  supra. 

See  the  note  to  sec.  125  supra. 

In  In  re  fVest  of  England  Bank  ex  parte  Budden  and  Roberts,  12  Ch. 
D.  288,  it  was  hehl  that  in  the  winding-up  of  a  Company  a  shareholder 
who  has  become  bankrupt  cannot  be  placed  on  the  list  of  present  coii- 
tribiitorie*,  neither  can  his  trustee  in  bankruptcy,  whether  prior  or 
huhsec^uent  to  the  winding-up,  be  on  the  list  if  he  has  executed  a 
disclaimer  under  sec.  23  of  the  English  Bankruptcy  Act,  1869;  but  the 
official  liquidator  of  the  Company  was  held  entitled  to  prove  in  the 
bankruptcy  in  respect  of  the  injury  sustained  by  reason  of  the  effect  of  the 
2Jrd  sec  of  that  Act.     See  In  re  Cape  Le  Breton  Co.,  19  Ch.  Div.  77. 

In  the  English  Compaiiies'  Act,  1862,  there  f  dlows  a  section  78, 
providing  that  if  any  femhle  contributory  marries  either  before  or  after 
she  has  been  placed  on  the  list  of  contributories  her  husbnnd  shall, 
during  the  continuance  of  the  marriage,  be  liable  to  contribute  to  the 
assets  of  rhe  Company  the  same  sum   as  she  would  have  been  liable  to 
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contribute  if  she  had  not  married,  and  he  shall  be  deemed  to  be  a 
contributory  accordingly.  (See  In  re  West  of  England  Bank,  ex  parte 
Hatcher,  12  Ch.  D.  28  i,  and  Mr.  Buckley's  note  4th  ed.  183.  In  India 
sec.  4  of  the  Indian  Succession  Act  X.  of  1865  effected  a  complete  change 
in  the  status  of  married  women  domiciled  in  India  (sec  the  section 
Appendix  po.%f),  consequently  the  Indian  Companies' Act  does  not  com  ain 
a  section  corresponding  to  sec.  78  of  the  Engli.sli  Companies'  Act.  18(32. 
As  to  some  of  tiie  effects  of  sec.  4  of  the  Succession  Act,  see  Miller  v. 
Administrator  General  of  Bengal,  I.  L.  R.  1  Calc.  412,  and  Proby  v. 
Prob]/,  I.  L.  R.  5  Calc.  357;  5  C  L.  R,  1. 

Windinij'Xhp  hy  Court. 

Oircurastan-  128.  A  Company  under  this  Act  may  be  wound 
w'hich^'com-  ^^P  ^^  ^^^  Court  as  hereinafter  defined(i)  under  the 
pany  may  be  following  circumstances  (that  is  to  say)  : — 

Court.  "'*  ^  C'^)  whenever  the  Company  has  passed  a  special 
resolution(ii)  requiring  the  Company  to  be  wound 
up  by  the  Court ; 

(h)     whenever  the  Company  does  not  commence 

its  business  within  a  year  from  its  incorporation,  or 

suspends  its  business  for  the  space  of  a  whole  year; 

(^)     whenever  the  members  are  reduced  in  number 

to  less  than  seven(iii) ; 

(ti)  whenever  the  Company  is  unable  to  pay  its 
debts ; 

(e)  whenever  for  any  other  reason  of  a  like 
nature  the  Court  is  of  opinion  that  it  is  just  and 
equitable  that  the  Company  should  be  wound  up. 

Sec.  79  of  tho  English  Companies'  A':t  (25  and  25  Vio., 
c.  89),  1862;  and  sec.  101  of  ibe  Indian  Companies'  ActX.  of 
1866,  verbatimy  save  that  in  clause  (e)  the  words  *'  for  any 
other  reason  of  a  like  nature"  are  inaertod  in  thia  Act. 

Cf.  Act  XIX.  af  1857,  s.  66. 
[\)  See  sec.  130  post. 

(ii)  See  sec.  77  supra. 

(iii)  See  sec.  73  supra. 

Unregistered  C  impanies  must  consist  of  more  than  seven  members,  to 
be  vvouiiti  up  under  this  Act,  see  sec.  24-3  post. 

As  to  who  may  petition  for  the  winding-up»  see  sec.  131  post. 

Sections  IJM — 1^()  post  provide  for  winding-np,  subject  to  the  super- 
vision of  the  Court;  and  sections  173 — 190  for  the  voluntary  winding-up 
of  a  Company. 

By  sec.  14()  post  the  Court  may,  as  to  all  matters  relating  to  the  wind-, 
intj-up,  have  reganl  to  the  wishes  of  creditors  or  contributories.  So 
also  in  the  case  of  winding-up  subject  to  the  supervision  of  the  Court, 
sec.  11>3  post. 

As  to  the  principles  which  govern  the  Court  in  making  a  winding-up 
order  on  a  contributory's  and  a  shareholder's  petition  respectively,  see 
Buckley,  4th  ed.,  pp.  184—189. 
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In  In  rb  Chapel  House  Colliery  Co..  24  Ch.  Div.  259,  it  was  decided 
th«t  although  asajjeneral  rule  an  unpaid  creditor  of  a  Company  which 
cannot  pay  its  debts  is  entitled  to  a  winding-up  order,  that  order  will  not 
be  made  when  it  is  shown  that  the  peiitioninp  creditor  cannot  gnin  any- 
thing by  a  winding-u])  order,  nxn\  a  fortiori,  it  \^-itl  not  be  made  under 
those  circumstances  if  the  other  creditors  oppose  it.  Per  Bowen,  L.  J. 
(p.  269) :  "The case  may  be  «lecided  on  the  simple  principle  that  no  one 
can  be  entitled  to  ask  fc»r  a  winding-up  order  when  it  is  impossible  that 
he  should  obtain  anything  hv  it."  In  the  above  case,  the  case  of  In  re 
Vrugntuf  Central  Ry.  Co,,  11  Ch.  D.  372.  was  approved.  See  OlafheCo.  27  Ch.  D.  278. 

Sub-sec.  (a).     Sec  In  re  Orrell  Colliery,  W.  N.  1879,  106, 

** Sub-sec.  (b).  In  In  rr  VermanDate  Coffee  Co.,  2t)  Ch.  Div.  189, 
lAndley-,  L.  J.,  observes  upon  this  sub-sec.  :  *'  That,  I  understand,  is  to 
•*  give  the  Company  a  reasonable  time.  Supposing  that  there  was  no 
•*  proof  tliat  tbe  Companv  had  failed  within  a  year,  I  should  think  that 
•■  the  Company  was  entitled  by  statute  to  a  year — the  shareholders  would 
"  be  entitled  to  it  Hut  when  we  have  to  deal  with  a  case  in  which  it  is 
"  apparent  within  a  year  that  the  whole  thin^c  is  abortive,  that  the  Com- 
**  pany  cannot  acquire  tliat  which  it  was  intended  to  acquire,  and  cannot 
**  carry  out  the  objects  for  which  it  was  formed,  the  Act  does  not  require 
*'  us  to  wait  a  year,  and  the  case  is  then  brought  fairly  within  the  5th 
'*  sub-sec,  ue.,  whenever  the  Court  is  of  opinion  that  it  is  *  just  and 
**  equitable,'  thnt  the  Company  should  be  wound  up." 

See  also  Re  Middlesbrough  Assembly  Rooms  Co.,  14  Ch.  Div.  104.  In 
that  case  a  shareholder,  in  July  187^,  pre!«ented  a  petition  for  winding-up 
the  Company,  on  the  ground  that  it  had  suspeutied  business  for  more 
than  a  year.  It  appeared  that  the  Company,  which  was  formed  for  build- 
ing and  using  and  letting  assembly  rooms,  had  hou«i;ht  a  site  and  begun 
the  budding  by  the  end  of  1875.  Soon  afterwards,  owing  to  the  depres- 
sion of  trade  in  the  neiglihourhood,  the  directors,  with  tue  sanction  of  tlie 
rreat  body  of  shareholders,  resolved  to  proceed  no  further  till  times 
improved.  The  sum  which  could  still  be  mised  for  calls  was  sufficient 
to  erect  roo«ns,  though  smaller  than  those  originally  intended,  but  it  did 
not  appear  that  the  Company  could  carry  on  Che  proposed  business  at  a 
profit. 

Shareholders  to  the  amount  of  one-eighth  in  value  supported  the  peti- 
tion, but  fully  four-fifths  in  value  of  the  shareholders  opposed  it.  The 
Cimrt  of  Appeal,  reversing  the  tiecision  of  Eicon,  F.C,  refused  to  make  a 
winding-up  order.  Per  Cotton,  L.  J.,  p.  1 10  :  **  A  crt'ditor  who  petition;^ 
for  winding-up  stands  in  a  very  different  position  from  a  shareholder. 
His  only  means  of  getting  paid  is  by  means  of  a  winding-up  «u-der,  and 
he  therefore  has  a  right  to  an  order  when  the  circumstances  are  such  as 
give  jurisdiction  to  make  one.  Hut  a  shareholder  is  in  a  very  different 
position,  and  though  the  circumstances  are  such  that  the  Court  can  make 
a  winding-up  order,  il  has  a  di^icretion  as  to  whether  it  wili  make  one  (m 
his  application  ....  If  the  petitioner  couM  satisfy  the  Court  that  the 
business  of  the  Company  had  been  suspende  1  on  account  of  inability 
to  caiTy  it  on,  or  by  reason  of  an  intention  to  abandon  the  undertaking, 
the  case  would  be  very  different." 

See  also  In  RR  The  Calcutta  Jute  Mills  Co.,  L  L.  R.  5  Calc,  as  to  the 
granting  of  a  winding-up  order  on  a  creditor*s  petition  ex  debitojustitite. 

Sub-sec.  (c).    See  Buckley,  4th  ed.,  p.  190. 

Sub-sec.  {d).  See  sec.  129  as  to  when  a  Company  is  to  be  deemed 
unable  to  pay  its  debts. 

Sub-sec.  (e).  This  sub-section  puts  a  legislative  interpretation  upon 
the  cases  which  have  been  decided  upon  the  same  sub-sectitm  in  England, 
see  Shelf  *rd*s  Law  of  Joint  Stock  Companies.  2nd  ed.,  p.  220;  Buckley, 
-Ith  ed.,  p.  li^O,  and  the  cases  there  cited ;  and  per  Baggallay,  L.  J.,  In  rb 
Diamond  Fuel  Co,,  13  Ch.  Div.  408. 
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As  to  the  circumstances  under  whicfi  the  Court  will  deem  it  "just  and 
equitnhle"  that  a  Company  slinidd  be  wound  up,  see  In  re  Dinmond 
Fuel  Co.,  13  Ch.  Div.  400,  where  the  winding-up  order  wa»  made  on  the 
petition  of  a  fully  paid-up  shareholder,  and  it  was  established  that  the 
business  of  the  company  could  not  be  resuscitatt'd,  and  there  was  a 
reasonable  probability  that  sufficient  monies  would  be  recovered  from  the 
directors  on  account  of  their  misconduct  to  leave  a  surplus  for  division 
among  the  shareholders  of  the  .Company. 

In  RE  Haven  Gold  Mining,  20  Ch.  Div.  151,  the  winding-up  order  was 
made  on  the  petition  of  tv\o  fully  paid-up  shareholders,  althou^^h  the  large 
majority  of  the  shareholders  desired  to  continue  to  carry  on  the  Oompanv, 
the  Court  bemg  satisfied  that  tlie  subject-matter  of  the  business  for  which 
the  Company  had  been  formed  had  substantially  cense*!  to  exist.  Per 
Brett f  L.  J.,  p.  1(>5  :  **  The  uiajoritv  of  the  Company  desire  to  continue  the 
**  scheme,  the  minority  desire  t*i  wind-up  compulsorily.  The  Company  is 
**  not  insolvent.  Under  such  circumstances,  itappfar«  to  me  that  the  Court 
*"  cannot  interfere,  unless  there  is  within  a  rensonable  meaning  of  such 
**  a  phrase  a  tot»d  absence  of  the  possession  or  right  to  possession  by  the 
"  Company  of  the  subject-matter  which  the  Company  was  farmed  t<i 
**  work,  and  no  reasonable  prospect  of  the  Company  obtaining  possession 
**  of  such  subject-matter.*' 

See  also  In  rr  German  Date  Coffee  Co.,  20  Ch.  Div.  169,  where  the 
windinif-up  onler  was  also  made  on  the  petition  of  two  shareholders, 
and  where  it  was  held  that  "  the  substratum  of  the  Company  *'  had  failed, 
and  it  was  impossible  to  carry  out  the  objects  for  which  it  was  formed. 
In  this  case,  also,  th.*  large  majority  of  the  shareholders  who  remained  in 
the  Company  desired  to  c  >ntinue  it,  and  it  was  in  solvent  circumstances. 

The  mere  fact  of  there  having  been  fraud  in  the  pnimotion  of  the 
Compiny,  or  fraudulent  representation  in  the  prospectus,  is  not  sufficient 
to  induce  the  Court  to  make  a  winding-up  order,  for  the  majority  of  the 
shareholders  wouht  have  power  at  a  general  meeting  to  waive  the  fraud 
and  complete  the  bargain,  or  they  may  vary  the  bar«rain  on  the  groimd 
of  fraud,  and  complete  it  with  viriations.  Per  Jessel^  M.  it.,  In  re 
Hdven  Gold  Mining  Co,,  20  Ch.  Div.  164. 

After  a  resolution  for  a  voluntary  windinir-up  has  been  passed,  a  share- 
holder cannot,  unless  where  the  resolution  hns  been  ])assed  framlulently, 
or  where  creditors  appear  to  support  the  petition,  obtain  a  compulsory 
order  for  winding-up,  or  an  ordtr  for  continuing  the  voluntary  winding- 
up  nmler  supervision,  In  re  Gold  Co.,  11  Ch.  Div.  701,  see  post,  note 
to  sec.  173. 

Forei<?n  A  Joint  Stock  Company  formed  in  India,  and  incorporated  by  registra- 

aipany-  ^\qj^  under  Indian  law,  having  its  principal   place  of  business   in   India, 

with  a  branch  office  and  an  agent  in  England,  may  be  wound  up  under  the 

English   Act,  1862,  In  re  Commercial  Bink  of  India ,  L.  R.  t>   Eq.  617; 

and  compare  In  re  Union  Bmk  of  Calcutta,  3  L)e  G.  &  S.  M.,  253. 

In  rb  the  Calcutta  Jute  Mills  Co.,  I.  L.  R.  5  Calc.  888.  it  whs  held  by 
Wilson,  /.,  that  a  Company,  of  which  the  assets  and  the  bulk  of  the  share- 
holders are  in  India,  and  the  actual  business  operations,  and  ultimate 
control  and  direction  of  which  are  carried  on  and  exercised  in  India,  is 
an  Indian  Company,  and  that  an  agency  or  branch  establishment  is  not 
a  principal  plice  of  business;  also  that  the  fact  that  the  Company  was 
ngistered  in  England  did  not  exclude  the  jurisdiction  of  the  High  Conrt 
at  Calcutta  to  make  a  winding-u])  order,  and  th^  mere  fact  that  the  Court 
of  Chancery  in  England  had  also  the  power  to  wind-up  the  Companv  was 
not  a  sufficient  grjund  for  refusing  the  order.  In  re  Agra  and  Master- 
mansBink,  1  Ind.  Jur.,  N.  S.,  335,  was  distinguished  on  the  irromid 
that  in  that  case  the  dictum  of  Peacock,  C.  J.,  referred  to  an  English 
Company  forired  by  Royal  Charter  or  under  Imperial  Statute,  and  not  to 
a  Company  Indian  in  everything  except  registration. 
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But  in  In  rk  The  East  Indian  Bink,  1  Intl.  Jur.  N.  S.  330,  it  was  held 
that  a  Company  registered  only  in  Bonihay  could  not  be  wound  up  in 
Calcutta. 

The  case  of  Bulkeleyy.  Schutz,  L.  R.  3  P.  C.  764,  shows  that  a  foreijjn 
Company,  actually  complete  and  existing  in  a  foreign  country,  cannot  be 
brouglit  within  the  purview  of  the  English  Act,  and  that  case  was  approved 
in  Buteman  v.  ServicCy  6  Ap.  Ca.,  386 ;  but  see  note  to  sec.  6  supra. 

An  action  will  lie  for  maliciously  pres*»ntinK  a  petition  to  wind  up  a 
trading  Company,  even  though  no  pecuniary  damage  to  the  then  Company 
can  hf  proved,  for  the  presentation  of  the  petitnm  is,  from  its  very  nature, 
calculated  to  injure  the  credit  of  the  Company.  Quartz  Hill  Consoli- 
dated Gold  Mining  Co.  v.  Eyre,  11  Q.  B.  Div.  674. 

129.     A  Company  under  this  Act  shall  be  deemed  SrnTeemed 
to  be  unable  to  pay  its  debts(i) —  unable  to  pay 

(a)  whenever  a  creditor,  by  assignment  or  other- 
wise, to  whom  the  Company  is  indebted  in  a  sum 
exceeding  five  hundred  rupees  then  due,  has  served 
on  the  Company,  by  leaving  the  same  at  its  regis- 
tered offiGe(ii),  a  demand  under  his  hand  requiring  the 
Company  to  pay  the  sum  so  due,  and  the  Company 
has  for  the  space  of  three  weeks  succeeding  the 
service  of  such  demand  neglected(iii)  to  pay  such  sum, 
or  to  secure  or  compound  for  the  same  to  the 
reasonable  satisfaction  of  the  creditor ; 

(b)  whenever  execution  or  other  process  issued 
on  a  decree  or  order  obtained  in  any  Court  in  favour 
of  any  creditor  in  any  proceeding  instituted  by  such 
creditor  against  the  Company  is  returned  unsatisfied 
in  whole  or  in  part ; 

(c)  whenever  it  is  proved  to  the  satisfaction  of 
the  Court  that  the  Company  is  unable  to  pay  its 
debts. 

See.  80  of  tho  English  Companies'  Act  (25  and  2G  Yic, 
c.  89);,  1862,  substitutingfive  hundred  rupees  forfifry  pounds 
in  clause  (a),  omitting  "in  England  and  Ireland''  after 
"  whenever '^  and  ''  at  law  or  in  equity '^  after  ^*  in  favour 
of  any  creditor^'  in  clause  (6),  and  omitting  clause  (3)  in 
tho  English  section^  which  refers  to  proceedings  in  Scotland 
only  ;  and  sec.  102  of  tho  Indian  Companies  '  Act  X.  of  1866, 
verba  Urn, 

Cf.  sec.  67  of  Act  XIX.  of  1857. 

(i)  As  to  when  an  unrejcistered  Company  shall  for  the  purposes  of  this 
Act  be  ileemed  to  be  unable  to  pay  its  debts,  see  sec.  243  (01.  4i),  post. 

(ii)  Sec.  6S,  supra»  If  there  is  no  registered  office  the  demand  may 
be  left  at  the  Companv's  unregistered  office,  British  and  Foreign  Gas  Co., 
13  W.  R.  649;  12  L.  T.  368;  11  Jur.  (N.  S.)  559. 

(iii)  *•  Neglected"  i.e.  "omitted  without  reasonable  excuse,"  see 
Buckley*  4th  ed.,  195,  and  case  there  cited. 
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Under  the  Life  Assurance  Companies '  Act  (33  and  31  Vic,  c.  01),  1870, 
creditors  for  less  than  j^50  mivht  present  h  i)etition  to  wind  upaCompany, 
and  a  statement  that  under  the  circumstances  the  Company  was  "  admit- 
tedly insolvent  '*  was  a  sufficient  statement  that  it  roidd  not  pay  its  debts. 
In  KK  British  Alliance  Assnrafice  Corporation,  9  Ch.  D.  6;j6.  Ad  to  the 
tests  of  insolvt-ncy  as  applied  to  a  Life  ABsurance  Company,  see  In  re 
London  and  Manchester  Industrial  Association,  1  Ch.  i).  466. 

Under  clause  (a)  any  creditor  or  contributory  may  take  advantage  of 
a  demand  requirinj;  payment  of  his  debt  served  »»y  another  on  a  Company, 
and  the  neglect  of  the  ('ompany  to  pay,  secure,  or  compound  f«>r  the  same 
within  the  time  hereby  limited  as  a  foundation  for  a  petition  to  wind-up 
a  Company,  Rk  Anglesea  Coal  and  Coke  Co., 'ex  parte  Owen.  4  L.  J.  Ch. 
684,  winch  was  decided  under  clause  1  of  sec.  QS  of  19  and  20  Vic,  c.  47, 
which  corresponds  to  clause  1  of  sec.  80  in  the  EnglisbAct,  1862.  8ee 
sec  Viipost, 

As  to  "execution  or  other  process  issued  on  a  decree  or  order  obtained 
in  anv  Court"  seethe  Civil  Pmcetlure  Code  XIV.  of  1882,  chap.  XIX. 
and  i>mall  Cause  Courts  (Presidency)  Act  XV.  of  1882,  >ched.  II., 
which  incorporates  certain  portion**  of  Chap.  XIX.  of  Act  XIV.  of  1882. 
And  sections  19  and  20,  o8  and  39  of  the  Mofu^sil  Small  Causes  Courts 
.  .  Act  XI.  of  1805. 

•*  the  Court."  130*  The  expression  "the  Court"  as  used  in 
this  Part  of  this  Act  shall  mean  the  principal  Court 
having  original  civil  jurisdiction  in  the  place  in 
which  the  registered  office  of  the  Company  is  situate, 
unless  in  the  regulations  for  the  management  of  the 
Company  it  shall  be  stipulated  that  the  Company  if 
wound  up,  shall  be  wound  up  by  the  High  Court  of 
Judicature  at  Fort  William,  Madras  or  Bombay  (as 
the  case  may  be),  or  by  the  Chief  Court  of  the  Panjab, 
in  which  case  the  word  "  Court "  shall  mean  the 
said  High  Court  or  Chief  Court  (as  the  case  may  be) 
in  the  exercise  of  its  original  civil  jurisdiction. 

•debtsT^  The  expression  "debts"  as  used  in  this  Part  of 
this  Act  means  debts  actually  due,  of  which  the  cre- 
ditor could  claim  immediate  payment,  except  in  the 
case  of  a  Company  issuing  or  liable  under  policies  of 
assurance  upon  human  life  within  British  India,  or 
granting  annuities  upon  human  life  within  British 
India.  In  the  case  of  such  a  Company  (hereinafter 
called  a  life-assurance  Company),  the  expression 
"  debts  "  as  so  used,  includes  also  contingent  or  pro- 
spective liability  under  policies  and  annuity  and  other 
existing  contracts. 

Sec.  81  of  the  English  Companios'  Act  (25  and  26  Vic, 
c.  89),  1862,  first  para.,  defines  '*  the  Court/^  and  is  of  course 
entirely  difi'erenc  from  the  present  section.  The  first  para- 
graph of  this  section  corresponds  verhathn  with  sec.  103  of 
tho  Indian  Companies'  Act  X.  of  18C6,  from  which  however 
the  second  paragraph,  defining  ''debts/'  is  wholly  omitted. 
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Cf.  also  Sec.  59  of  Act  XIX.  of  1857. 

The  definition  of  "  debts  '*  is  derived  from  the  cases  of  Re  European 
Life  Assurance  Society,  L.  R.  9  Eq.  122 ;  and  ex  parte  i^packman  Rb 
the  Agriculturist  Insurance  Co. ;  18  L.  J.  Ch.  (N.  S.)  2()1 ;  1.  Mac.  and 
G.  1/0.  As  to  what  is  not  a  "  debt  '*  sufficient  to  justify  an  appUcation 
foi*  a  winding-up  order  see  In  re  MUford  Docks  Co.,  Listet^s  Petition, 
23  Ch.  D.  292. 

As  to  debts  in  the  case  of  life-assurance  Companies,  cf.  sec.  21  of  the 
Life  Assurance  Companies'  Act  (33  and  34  Vic,  c.  (61)  1870,  which  firovides 
that  **  The  Court  may  order  the  winding-up  of  any  Company,  in 
acc<»rdance  with  the  Companies'  Act,  1862,  on  the  application  of  one  or 
more  policy-holders  or  shareholders,  upon  it  being  proved  to  the  sati.nfac- 
tiou  of  the  Court  that  the  Company  is  insolvent;  and  in  determining 
whether  or  not  the  Company  is  insolvent  the  Court  shall  take  into 
account  its  contingent  or  prospective  liability  under  policies  and  annuity 
and  other  existing  contracts,  &c."  This  last  clause  is  stated  by  Mr. 
Buckley,  4th  ed.,  p.  540,  to  have  been  introduced  in  consequence  of  the 
decision  in  In  re  The  European  Life  Assurance  Society,  L.  R.  9.  Eq.  122. 

Sec.  21  of  the  Life  Assurance  Companies'  Act,  1870,  continues  as  in 
sec.  131  post. 

131.  •  Any  application  to  the  Court  for  the  wind-  Application 
ing-up  of  a  Company  under  this  Act  shall  be  by  Jj^^^^^^^^' 
petition(i),  which  may  be  presented  by  the  Company,  made  by 
or  by  any  one  or  more  creditor  or  creditors,  con-  petition, 
tributory  or  contributories(ii),  of  the  Company,  orHBy 
all  or  any  of  the  above  parties,  together  or  separately. 

[The  petition  must  allege  facts  which,  if  proved, 
will  justify  an  order  for  winding-up  the  Company.] 
Every  order{iii)  which  may  be  made  on  any  such  peti- 
tion shall  operate  in  favour  of  all  the  creditors  and  all 
the  contributories  of  the  Company  in  the  same  manner 
as  if  it  had  been  made  upon  the  joint  petition  of  a 
creditor  and  a  contributory. 

In  the  case  of  a  life-assura,nce  Company  the 
Court  shall  not  give  a  hearing  to  the  petition  until 
security  for  costs  for  such  amount  as  the  Judge 
thinks  reasonable  is  given,  and  until  a  primd  facie 
case  is  also  established  to  the  satisfaction  of  the 
Judge;  and  where  the  Company  has  an  uncalled 
capital  of  an  amount  suflBcient,  with  the  future  pre- 
miums receivable  by  the  Company,  to  make  up  the 
actual  invested  assets  equal  to  the  amount  of  the 
estimated  liabilities,  the  Court  shall  suspend  further 
proceedings  on  the  petition  for  a  reasonable  time  to 
enable  the  uncalled  capital,  or  a  suflBcient  part  there- 
of, to  be  called  up  ;  and,  if  at  the  end  of  the  original 
or  any  suspended  time  for  which  the  proceedings  have 
been  suspended  such  an  amount  has  not  been  realised 
by  means  of  calls  as  with  the  already  invested  assets 
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is  equal  to  the  liabilities,  an  order  shall  be  made  on 
the  petition  as  if  the  Company  had  been  proved  to 
be  unable  to  pay  its  debts. 

Explanation, — Nothing  in  this  section  authorizes 
the  presentation  of  a  petition  by  a  member  of  a 
Company  who  is  indebted  to  the  Company  in  respect 
of  a  call  made,  or  other  monies  due. 

P;ir;in;ra[)li.s  1  ami  2  of  tliis  section,  save  tho  seiit(^ric<^  in- 
brackets  an  above,  correspond  vt'rhnilitt  with  s^*c.  >)2  of  tlia 
English  Companies'  Act  (25  ami  LM)  Vie.,  c.  8l»i,  18r.L>,  and 
sec,  lO'l-  of  the  iMflJan  Coiripanie.^'  Aei  X.  of  l^'io. 

As  to  the  sentence  in  brflckets  see  Re  Stfam  Stoker  Co.,  L.  R.  19  F!q. 
416;  Rk  Wear  Engine  Works  Co..  L.  R.  JO  Ch.  188;  Rk  Patent  Cocoa 
Fibre  Co.,  W.  N.  1876.  l;V2 ;  lU  Langham  Skating  Rink  Co..  5  Ch.  Div. 
t)f)y ;  In  rk  British  Alliance  Assurance  Corporation,  9  Ch.  D.  G35;  In  rb 
Itica  Gold  IVashing  Co.,  11  Ch.  Div.  M. 

The  third  paragraph  corresponds  with  s.  21  of  the  English  Life  Assur- 
ance Companies'  Act  (83  and  34  Vic.,  c.  61)  1870. 

As  to  the  Explanation  see  In  re  European  Life  Assurance  Society, 
L.  K.  10  Eq.  403;  In  rk  Steam  Stoker  Co.,  L.  R.  19  Kq.  416;  In  rb 
Petershurgh  Gas  Co.,  33  L.  T.  637 ;  24  W.  It.  230 ;  and  In  rk  JoitU  Stock 
Coal  Co.,  L.  R.  8  Eq.,  146,  152,  cited  by  Mr.  Buckley,  eq.  4th  ed.  p.  199. 
but  the  fact  thut  a  sliarehohler  is  in  arrear  with  calls  is  not  an  nbsolute 
bar  to  Ills  petitioning  for  a  winding-up  order,  In  rk  Diamond  Fuel  Co,, 
13  Ch.  Div.  400,  see  also  In  rb  Birch  Torr  Co.,  ex  parte  Lawton  1  K. 
and  J.  204. 

(i)  See  Rules  ;;o5^  1 — 5. 

(ii)  Surely  **  policy-holders "  in  the  case  of  a  Life  Assurar.ce  Co., 
should  be  added  to  these  words.  See  sec.  21  of  33  and  31»  Vic,  c.  61, 
Buckley.  4th  ed.,  540. 

(iii)  See  Rules ;jo5^  67— 7  and  forms  Nos.  3—5. 

Semble.  The  forms  of  pleading  in  Petitions  should  follow  those  directed 
bv  the  Judicature  Act  in  England,  per  Brett,  L.  J.,  In  rk  Rica  Gold 
IVashing  Co.,  11  Ch.  Div.  47. 

When  the  Company  respondents  to  a  winding-up  petition  dispute  tlie 
validity  of  the  petitioners'  debt  they  must  adduce  on  the  bearing  such 
evidence  as  will  show  the  Court  that  there  is  a  question  to  be  tried.  If 
thev  fail  to  do  this,  a  winding-up  order  ought  to  be  made.  In  rb  Great 
Britain  Mutual  Life  Assurance  Society,  16  Ch.  Div.  246, 
Debt  due  from  ^^^q  ^j^jj^  ,]„£  from  the  Company  niui«t  be  due  from  it  direct  to  the 
bcdirectT  creditor;  where  therefore  bondholders  were   merely  cestuis  que  trugtent 

of  a  charge  upon  a  Railway,  having  a  right  to  put  their  trustees  in 
motion  to  compel  payment  of  the  monies  secured  under  a  covenant  in 
the  trust  deed,  but  not  baring  any  indepentlent  right  under  the  deed  or, 
under  the  form  of  bond  issued  thereunder,  to  sue  the  Compflny  either  at 
law  or  in  equity,  it  was  held  that  they  were  not  creditors  within  the 
meaning  of  the  English  C  >mpanies'  Act,  1862.  In  re  Uruguay,  ^c,  Ry, 
Co.  of  Monte  Video,  U  Ch.  D  ,  372. 

The  Court  has  jurisdiction  to  restrain  by  injunction  a  person  claiming 
to  be  a  creditor  of  a  Company  from  presenting  a  petition  t«>  wind  up  the 
Company  where  the  debt  is  bond  fide  disputed,  and  the  Company  is  solvent ; 
Cercle  Restaurant  Co.,  v.  Lavery,  18  Ch.  D.,  555,  and  cases  there  cited. 
And  where  tlebenture-holders  under  an  Act  of  Parliament  had  only  a 
rijrht  to  the  appointment  of  a  receiver,  and  had  priority  over  other  creditors, 
and  were  not  in  the  position  of  ordinary  mortgagees,  it  was  held  that  they 
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eould  have  no  winding-up  or  sale  of  the  undertaking:,  and  their  petition 
was  consequently  dismissed.  In  re  Heme  Bay  Waterworks  Co*,  10  Ch. 
D.,  42. 

"  A  petitioner  holding  fully  paid-up  shares  is  not  liable  to  contribute  PaW-np 
anything  towards  the  assets  uf  the  Company,  and  if  he  has  any  interest  siiarehuUior. 
at  all,  it  must  be  that  after  full  payment  of  all  the  debts  and  liabilities 
of  the  Company,  there  will  remain  a  surplus  divisible  among  the  share- 
holders of  sufficient  value  to  authorize  him  to  present  a  petition.  That 
being  his  position,  and  the  rule  that  the  petitioner  must  succeed  upon 
allegation's  which  are  proved,  of  course  the  petitioner  must  show  the 
Court  by  sufficient  allegation  that  he  has  a  sufficient  interest  to  entitle  him 
to  ask  for  the  winding-up  of  the  Company.  I  say  *a  sufficient  interest/ 
for  the  mere  allegation  of  a  surplus,  or  of  a  probable  surplus,  will  not 
be  sufficient.  He  must  show  what  I  call  a  tangible  interest."  Per 
Jessel,  M.  H.,  In  rk  Bica  Gold  Washing  Co.,  11  Ch.  Div.,  42, 43.  See  also 
j)er  Thesiger,  L.  /.,  Diamond  Fuel  Co.^  13  Ch.  Div.,  411,  and  per  Jessel, 
M.  R.,  In  re  Vron  Colliery  Co,,  20  Ch.  Div.,  447. 

Whether  the  Court  will  order  a  winding-up  on  the  application  of  a 
fully  paid-up  shareholder  where  the  Company  has  no  assets,  exce|)t 
monies  to  be  recovered  under  a  case  of  fraud  alleged  and  proved,  qtupre, 
R£  Rica  Co.,  11  Ch.  Div.,  36. 

In  In  re  Sylhet  and  Cackar  Tea  Co.,  2  Ind.  Jur.  N.  S.  94,  a  holder 
of  fully  paid-up  shares  was  held  entitled  to  apply  for  the  winding-up  of 
the  Company. 

A  petitioner  who  after  the  presentation  of  a  winding-up  petition  tiled  Security  for 
8  petition  under  the  Bankruptcy  Act,  1869,  for  the  liquidation  of  his  p^^^^iJi^J^^r 
afl^irs,  was  ordered  to  give  security  for  costs  in  the  windmg-np  petition. 
In  re  Carta  Para  Mining  Co.,  19  Ch.  D.,  457  (following  Malcolm  v. 
Hodgkinson,  L.  R.  8  Q.  B.  209  and  Brocklebank  v.  King's  Lynn  Steam- 
ship Co.,  :^  C.  P.  D.,  365). 

To  entitle  a  creditor  to  his  costs  of  aopeariu';  on  a  winding-up  petition,    Co^Us. 
he  must  show  a  reasonable  ground  for  appearing,  In  rk  Hull  and  County 
Bank,  10  Ch.  D.,  130. 

In  In  rb  The  Nabor  Halt  Tea  Co,  3  Beng.  L  R.  Appendix  11,  the 
petitioning  creditor  was  held  entitled  to  his  costs  as  a  first  charge  on  the 
assets  of  the  domjiany.  subject  to  any  prior  liens  on  the  estate. 

On  the  hearing  of  a  winding-up  petition  an  official  liquidator  should 
not  be  appc»iuted,  as  it  is  the  settled  practice  to  direct  a  reference  to 
Chaml)ers  for  that  purpose.  In  re  General  Financial  Bank,  20  Ch. 
Div.,  276. 

As  to  the  presentation  of  a  second  petition,  see  Buckley,  4tli  ed.,  pp. 
201,  202,  and  as  to  costs  of  a  petitioner  who  presents  a  second  petition  in 
ignorance  of  a  prior  one,  see  In  re  General  Financial  Bank,  20  ('h.  Div., 

132.     No  contributory  of  a  Company  under  this  Contributoiy 
Act  shall  be  capable  of  presenting  a  petition  for  q»^ai-fie<T 
winding-up  such  Corapany(i)  unless  the  members  of  to  present 
the  Company  are  reduced  in  number  to  less  than  w»nding-up 
seven(ii),  or  unless  the  shares  in  respect  of  which  he  is 
a  contributory,  or  some  of  them,  either  were  origi- 
nally allotted  to  him,  or  have  been  held  by  him,  and 
registered  in  his  name,  for  a  period  of  at  least  six 
months  during  the  eighteen  months  previous  to  the 
commencement  of  the  winding-up(iii),  or  have  devolved 
upon  him  through  the  death  of  a  former  holder: 
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ment of 
winding-up 
by  Court. 


Court  may 
grant  in- 
junction. 


Provided  that,  where  a  share  has,  during  the 
whole  or  any  part  of  the  six  months,  been  held  by  or 
registered  in  the  name  of  the  wife  of  a  contributory 
either  before  or  after  her  marriage,  or  by  or  in  the 
name  of  any  trustee  for  such  wife,  or  for  the  contri- 
butory, such  share  shall,  for  the  purposes  of  this 
section,  be  deemed  to  have  been  held  by  and  regis- 
tered in  the  name  of  the  contributory. 

Sec.  40  of  the  English  Companies'  Act  (30  and  31   Vic, 
•c.  131),  18G7,  verbatim. 
(i)  See  sec.  131,  supra. 

(ii)  See  sec.  128  (c). 

(iii)  Cf.   table  A  (47),  as  to  voting. 

A  winding-up  petition  by  a  shareholder  ought  to  state  that  the  petitioner 
had  held  his  shares  for  six  months  before  filing  the  petition,  In  rb  City 
and  County  Bank,  L.  R.  10  Ch.,  470.     Buckley,  4th  ed.,  512. 

Where   it  was  through  the  default  of  the  Company  which  had  been 
ordered  by  the  Court  to  allot  shares  to  the  petitioners  and  register  them  • 
as  shareholders  that  the  petitioners  *  names  were  not  on  the  register  for 
the  six  months,  it  was  hf  Id  that  a  winding-up  order  could  be  made. 
In  re  Patent  Steam  Engine  Co.,  8  Ch.  D.,  464. 

The  word  "  held  '*  has  no  technical  meaning,  the  true  meaning  of  the 
word  being  that  the  name  of  the  contributory  has  been  on  the  register 
ns  the  holder  of  shares  for  the  period  in  question.  In  re  Wala  Wynaad 
Indian  Gold  Mining  Co,,  21  Ch.  D.,  849. 

133.  A  winding-up  of  a  Company  by  the  Court 
shall  be  deemed  to  commence  at  the  time  of  the  pre- 
sentation of  the  petition  for  the  winding-up(i). 

Sec.  84  of  the  English  Companies'  Act  (25  and  2C>  Vic, 
c.  89),  1862;  and   sec.  105  of  the  Indian  Companies'  Act 
X.  of  1866,  verbatim, 
(i)  Sec.  174,  for  the  commencement  of  voluntary  winding-up. 
Sec.  191,  as  to  winding-up  under  supervision  and  note  thereto. 

As  to  the  "commencement"  of  a  winding-up,  where  a  voluntary 
winding-up  has  been  followed  by  a  compulsory  winding-up  order,  see 
In  re  Taurine  Co.,  25  Ch.  Div.,  118,  noted  fully  infra,  note  to  sec.  174. 

134.  The  Court  may,  at  any  time  after  the  pre- 
sentation of  a  petition  for  winding-up  a  Company 
under  this  Act,  and  before  making  an  order  for 
winding-up  the  Company,  upon  the  application  of 
the  Company  or  of  any  creditor  or  contributory  of 
the  Company,  restrain  further  proceedings  in  any 
suit  or  proceeding  against  the  Company,  upon  such 
terms  as  the  Court  thinks  iit(i). 

The  Court  may  also  at  any  time  after  the  presen- 
tation of  such  petition,  and  before  the  first  appoint- 
ment ot  liquidators  appoint  provisionally  an  oflSicial 
liquidator  of  the  estate  and  effects  of  the  Company(ii). 
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Sec.  85  of  the  English  Companies'  Act  (25  and  26  Yic, 
c,  89),  1862;  and  sec.  106  of  the  Indian  Companies^  Act 
X.  of  1866,  verbatim. 

(i)  Sees.  136,  212,  241,  24b,  post,  and  notes  thereto. 

(ii}  Sees.  141 — 146,  rules  16  and  5b  post,  and  Form  No.  9. 

By  the  present  section  and  sections  241,  245,  the  Court  has  in  the 
interval  between  the  presentation  of  a  petition  and  an  order  upon  it,  a 
discretionary  power  to  restrain  proceeding's  against  the  Company  and  (as 
respects  sees.  241,  245),  aj^nst  any  contributory :  sees.  136,  242,  and  246, 
peremptorily  stay  proceedings  after  an  order  has  been  made  until  the 
leave  of  the  Court  has  been  obtained  to  proceed  with  them.  See  Buckley, 
4th  ed.,  p.  206,  where  also  the  difference  between  this  section  and  the 
sections  in  the  English  A.ct  corresponding  with  sees.  24l  and  245  post  is 
pointed  out. 

See  sees.  192, 195,  post,  whereby  a  petition  and  order  respectively  for 
winding-up  subject  to  supervision  shall  for  the  purpose  of  giving 
jurisdiction  to  the  Court  over  suits  be  deemed  to  be  a  petition  and  order 
for  winding-up  by  the  Court.  By  sec.  177,  post,  in  a  voluntary  winding- 
up  the  creditors  are  to  be  paid  pari  passu,  and  by  sec.  182  post,  the 
Court  may,  on  the  application  of  the  liquidators  or  a  contributory, 
exercise  all  or  any  of  the  powers  which  it  might  exercise  if  the  Company 
were  being  wound  up  by  the  Court. 

Sec.  163  of  the  English  Act,  which  corresponds  with  sec.  212  of  this 
Act,  see  post,  makes  an  execution  issued  as^ainst  the  effects  of  a  Company 
after  the  presentation  of  a  windingMip  petition  void ;  but  according  to  the 
decided  cases,  this  is  subject  to  a  discretionary  power  in  the  Court  to 
allow  execution  to  issue.  Jesstl,  M.  R.^  In  rb  Vron  Colliery  Co.,  20 
Ch.  Div.,  442,  446;  51  L.  J.  Ch.  Div.,  N.  S.  389. 

There  the  execution  was  issued  after  the  presentation  of  the  petition ; 
but  the  case  is  the  same  where  the  execution  has  been  issued  before,  but 
the  sheriff  has  not  taken  possession  till  after  the  presentation  of  the  peti- 
tion. Ibid. 

In  In  re  Vron  Colliery  Co.,  20.  Ch.  Div.,  442;  51  L.  J.  Ch.  Div., 
N.  S.  389,  the  facts  were  as  follows: — Repeated  applications  by  a  creditor 
of  the  Company  for  payment  throuj^hout  the  year  1881 ;  2lst  December 
1881  payment  on  account  made  to  him : 

2dth  December  writ  issued  by  him  against  the  Company. 

4th  January  1882  a  paid-up  shareholder  of  the  Company,  under  consi- 
derable liability  as  a  surety  for  it,  presented  a  petitioti  to  wind  it  u|), 
setting  out  a  balance  sheet  which  showed  thut  the  assets  greatly  exceeded 
the  liabdities,  but  not  alleging  as  a  fact  that  they  did  so,  stating  that  the 
Company  was  unable  to  pay  its  debts,  and  that  it  was  just  and  equitable 
that  it  should  be  wound  up. 

6th  January  1832  the  creditor  recovered  final  jmlgment  without  notice 
of  the  winding-up  petition. 

7th  January  execution  issued  by  him. 

14th  January  the  petition  came  on  for  hearing  and  was  supported  by 
creditors  and  a  winding-'Up  order  was  made. 

The  creditor  then  applied  for  leave  to  go  on  with  the  execution. 
The  Court  of  Appeal,  reversing  Bacon,  C.  J.,  held — 
(a)  That  the  petition  could  not  be  treated  as  collusively  presented  on 
behalf  of  a  solvent  Compnny  for  the  purpose  of  defeating  the  execution, 
for  that  the  balance-sheet  could  not  be  treated  ns  proving  the  Company 
to  be  solvent  and  in  fact  they  found  that  the  Company  was  commercially 
insolvent,  i.e.,  it  had  no  means  of  paying  its  debts  at  once.  See  per 
Jessel,  M.  R.,  and  Holker,  L.  J. 
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{h)  The  |ietitioner,  tlio«$^h  not  kgRlly  a  rreiUtor,  was  firtnaMy  »uch, 
anil  by  amemlin^  the  |>ctition  by  joining  one  of  the  »U|)|>ortiiig  creditors 
it  might  have  been  made  a  creditor's  petition. 

(c)  That  confeqiienkly  leave  to  fyroceed  with  the  execntion  oaght  not 
to  be  granted. 

(d)  Leave  onght  not  to  be  given  on  ll»e  giound  that  the  ereditoF  had 
given  indulgence  to  the  Company,  a»  be  liad  never  given  time  to  the 
Compiiny  in  the  sense  of  binding  himself  not  to  sne,  bnt  had  merely 
abstained  from  suing :  and  whether  the  giving  indulgence  to  a  Company 
is  a  siiflieieut  reason  for  tdlowiiig  a  creditor  to  continue  bis  proceedings 
notwithstanding  a  winding-up,  qutrre, 

Jesiel,  M,  ii.,  20  Cb.  Uiv.,  p.  448,  **  Cases  decided  by  Courts  of  first 
**  instance  were  cited,  f\hirh  lay  down  that  the  mere  giving  indnlgence 
'*  is  a  reason  for  preferring  tl>e  creditor.  1  am  not  s.tisfted  that  these 
**  cases  weie  rightly  decided.  It  is  not  necessar)'  to  say  on  the  present 
"  occasion  whether  they  ought  to  be  OTerraled!  I  only  say  that  I  am 
"  not  satisfied  that  they  ought  to  be  uplield.  1  fk)  not  see  why  a 
"  creditor's  allowing  time  to  a  Company  slionld  place  him  in  a  better 
*'  position  than  other  creditor  under  a  winding-np.  [Ex  parte 
*•  Railway  Steel  and  Plant  Co.,  In  re  Taylor,  S  Cb.  D.,  183.J  So  as  to 
••  the  case  [In  re  Richard:  and  Co.,  11  Ch.  D.,  676]  in  which  a  creditor 
'*  who  bad  been  induced  to  delay  his  proceedings  by  false  pretences  kas 
**  l)een  held  entitled  to  preference.  I  am  not  satisiled  that  they  were  well 
•'  decided.  A  Company  does  not  make  false  pretences;  its  directors  may 
*•  have  made  them,  but  they  are  not  agents  of  the  Company  for  the 
**  purpose  of  making  false  pretences.  That  question,  however,  does  not 
'*  arise  on  the  present  occasion,  and  I  say  no  more  than  that  I  do  not 
*'  wish  to  be  understood  as  approving  of  these  decisions."  See  also  per 
Brett f  L  J.  on  the  two  cases  ab^ve  mentioned  at  p.  449,  20  Ch.  Div. 

The  Court,  bowever,  will  not  exercise  its  discretion  in  favour  of  a 
Company  to  stay  proceedings  when  the  Company  have  allowed  an  order 
to  be  made  whereby  the  person  seeking  to  issue  execution  has  incurred  a 
liability  and  altered  his  pisition,  and  have  lain  by  till  that  order  could 
not  be  appealed  from  ;  Rudow  v.  Great  Britain  Mutual  Life  A$surance 
Society,  17  Ch.  Uiv.,  600,  where  it  was  also  held  that  where  proceedings 
are  peiidins;  for  winding-up  an  unregistered  Company,  all  the  provisions 
of  Part  IV.  of  the  Companies'  Act  1^2,  other  than  those  expressly 
excepted,  are  applicable.     See  note  to  sees.  245  and  248,  po9t. 

As  to  restraining  a  distress,  after  a  Company  has  gone  into  voluntary 
liquidation  see  Thomas  v.  Patent  Lionite  Co.,  17  Ch.  Div.,  250,  and  see 
sections  177  and  \S2  post. 

The  principles  applicable  to  this  proceeding  are  thus  stated  by  Fry,  Jl 
in  In  re  Brown^  Biyly  and  Dixon,  ex  parte  Roberts  and  IVri^ht,  18  Ch, 
D.,  649,  wheie  it  was  held  that  mortgagees  bavin^r  a  right  of  distress  to 
enforce  payment  of  interest  will  be  allowed  to  distrain  after  a  winding-up 
for  interest  accrued  while  the  liquidators  were  in  possession,  but  not  for 
arrears  accrued  before  the  winding-up,  p.  652.  **  A  mortgagee  and  a 
lessor,  though  in  one  sense  independent  persons,  are  nevertheless 
creditors  of  the  Company  in  respect  of  any  amount  due  on  the  mortgage, 
or  on  the  lease  at  the  dare  of  the  winding-up,  and,  as  such  creditors, 
they  ought,  in  my  judgment,  to  have  neither  preference  nor  priority.  In 
respect  of  any  rights  arising  after  the  winding-up  by  reason  of  the 
Company  or  the  liquidators  remaining  in  possession  of  the  demised  or 
the  mortgaged  premises,  they  ou^ht,  in  my  judgment,  to  be  treated  as 
inde)>endeut  persons,  and  if  the  Company  or  the  liquidator  choose  to 
reu.ain  in  possession  of  the  demised  or  mortgaged  premises,  they 
must  so  remain  upon  the  terms  and  conditions  of  the  instrument; 
just  as  any  other  person  must  observe  those  terms.  In  that  way, 
then,  1  draw  the  line  at  the  commencement  of  the  winding-up;  and 
1  hold  that  all  claims  of  creditors  before  that  date  should  be  dealt 
with  ujKjn  the   principle    of   equalitx  ;    but    that    with    regard   to    tlie 
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rights  after  that,  the  Company  is  in  no  hetter  position  because  it  hns 
become  insolvent  and  has  ha<l  a  «vinding'U)t.  That  appears  to  me  to  be 
consistent  with  the  current  of  decision  which  has  drawn  the  line  with 
regard  Co  the  eiiercise  of  the  power  of  distress  in  respect  of  rent  accrued 
before  and  rent  accrued  after  the  winding-up.  The  practice  certainly 
has  grown-up  of  allowing  the  lessor  to  distrain  or  to  be  paid  in  fnll  in 
respt'ct  of  rent,  after  the  winding-up ;  but  with  respect  to  rent  before  the 
winding-up,  to  allow  him  only  his  right  to  compete  with  the  other 
creditors  by  proving  in  the  winding-up," 

See  also  Thomas  v.  Patent  Lionite  Co.,  17  Ch.  Div.,  250,  256. 

But  where  the  landlord,  by  enforcing  his  right  of  re-entry,  is  seekirrg 
to  exercise  a  legal  right  to  determine  the  term,  if  the  Company  desire  to 
hold  the  estate  after  a  winding-up  subject  to  that  legal  right,  the  Company 
must  satisfy  the  legal  condition  which  precluded  that  right  from  being 
exercised.  Tlierefore  where  a  half-year's  rent  of  a  mine  accrued  due  on 
the  3rd  of  November  1880,  and  on  the  5th  November  an  order  was  made 
for  winding-up  the  Company  which  related  back  to  the  7th  October  1880, 
when  the  petition  was  presented,  and  the  lessors  had  the  right,  if  rent 
remained  unpaid  for  thirty  days  after  it  was  doe,  to  enter  and  stop  the 
working  as  well  as  to  distrain,  and  on  the  5th  December  they  gave  notice 
to  the  liquidator  demanding  either  payment  of  the  rent  or  stoppage  of 
the  works,  but  the  liquidator  continued  working  for  the  benefit  of  the 
Company,  aud  di«l  not  pay  the  rent,  it  was  held  by  Fry,  J.,  upon  a 
summons  by  the  lessor  for  leave  to  distrsin  that  the  liquidator  having 
elected  to  continue  the  working  for  the  advantage  of  the  Company  must 
pay  the  full  rent  due  out  of  the  first  assets.  In  re  Silkttone  and 
Dodworth  Coal  and  Iron  Co.,  17  Ch.  D.,  158,  with  which  contrast  In  rb 
SotUh  Kensington  Co-operative  Stores,  17  Ch.  D.,  151,  and  see  also 
General  Share  and  Trust  Co.,  v.  Wetley  brick  and  Pottery  Co.,  20  Cb. 
Div.,  260. 

All  the  cases  on  this  subject  are  to  be  found  cited  and  classified  by 
lAndley,  L.  J.,  delivering  the  juds^ment  of  the  Appeal  Court  in  In  rb  Oak 
PU  Colliery  Co.,  21  Ch.  Div.,  322,  51  L.  J.  N.  S.,  Ch.  Div.,  768,  where  it 
was  held  that  a  landlord  is  entitled  to  distmin  for,  or  to  be  paid  in  full, 
rent  accruing  after  the  commencement  of  the  winding-wp,  if  the  liqnida* 
tor  has  retained  possession  for  the  purposes  of  the  winding-up,  that  is,  if 
he  has  used  the  property  for  carrying  on  the  Company's  business,  or  hHS 
kept  the  property  in  order  to  sell  it  or  to  do  the  best  he  can  with  it. 
But  the  landlord  is  not  entitled  to  snch  priority  if  the  liquidator  has  kept 
possession  by  arrangement  with  the  landlord,  and  for  his  benefit  as  well 
as  for  the  benefit  of  the  Company,  and  has  not  agreed  with  the  landlord 
to  pay  rent,  nor  if  he  has  done  nothing  except  abstain  from  trying  to 
get  rid  of  the  property  which  the  Company  holds  as  lessee.  The 
following  is  a  concise  abstract  of  the  eases  as  cited  by  Lindley,  L.  /.,  in 
the  above  case* 

I.     Distress  for  rent  in  arrear  at  commencement  of  winding- np. 

a.  If  landlord  a  legal  creditor  of  the  Company,  he  is  not  allowed  to 
distrain,  but  must  prove  in  ordinary  way. 

In  rb  Traders*  North  Staffordshire  Carrying  Co.,  44  L.  J.,  Ch. 
172;  L.  R.  19  Eq.  60;  In  rk  Coal  Consumers*  Association^  46  L.  J.  Ch. 
D.,  601;  4Ch.  D.,  625;  Thomas  v.  Patent  Lionite  Co.,  60  L.  J.,  Ch. 
Div.,  544;  17  Ch.Divs,260. 

N.B. — In  such  cases  the  circumstance  that  the  liquidator  has  retained 
possession  and  carried  on  the  Company's  works  does  not  entitle  a 
landlord  or  a  mortgagee  (with  a  power  of  distress  as  and  for  rent)  to 
distrain  for  rent  in  arrear  iu  the  winding-up. 

In  RB  Brown,  Bayly  and  Dixon,  ex  parte  Roberts  and  Wright,  50  L.  J., 
Ch.  D.,  738;  18  Oh.  D.,  649 ;  In  re  North  Yorkshire  Iron  Co.,  47  L.  J., 
Ch.  D  ,  333 ;  7  Ch.  D.,  661 ;  In  re  South  Kensington  Co-operative  Stores, 
50  L.  J.,  Ch.  D.,  446;  17  Ch.  D.,  16L 
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b.  If  landlord  not  legal  creditor  of  the  Company  by  reason  of  Company 
not  being  his  tenant,  he  may  distrain. 

In  re  Exhall  Coal  Mining  Co,,  4.  De  G.  J.  and  S.,  377 ;  33  L.  J.  Ch. 
N.  S.,  695  ;  although  the  liquidator  offers  to  allow  the  arrears  to  be  proved 
in  the  winding-up,  In  re  Regent  United  Service  Stores,  47  L.  J.,  Ch.  Div., 
677 ;  8  Ch.  Div.,  61(5,  to  which  cases  add  In  re  Co-operative  Carriage  Supply 
Association,  23  Ch.  D.,  164,  where  Fry,  J.,  157,  says,  "the  result  of  the 
decisions  is  this,  that  if  the  landlord  be  a  stranger  to  the  Company,  he  is 
allowed  to  avail  himself  of  a  distress  put  in  after  the  commencement  of  the 
winding-up ;  but  if  he  have  a  right  to  f)rove  for  his  rent  in  the  winding-up 
he  is  not  allowed  to  have  the  beuetit  of  his  distress. 

II.  Distress  for  rent  accruing  after  the  commencement  of  the 
winding-up. 

a.  If  liquidator  has  retained  property  for  the  purposes  of  the  winding- 
up  and  Company*s  bene6t  landlord  may  distrain. 

In  rr  Lundg  Granite  Co,,  40  L.  J.,  Ch.  N.  S.  688;  L.  R.  6  Ch.  462 ; 
In  re  North  Yorkshire  Iron  Co.,  ubi  supra  ;  In  re  Brown,  Bayly  and 
Dixon,  ex  parte  Roberts  and  Wright,  ubi  supra  ;  In  rk  Silkstone  Coal  and 
iron  Co.,  50  L.  J.,  Ch.  D.,  444 ;  17  Ch.  D.,  158 ;  In  he  South  Kensington 
Co-operative  Stores,  ubi  supra. 

b.  If  liquidator  has  kept  possession  by  arrangement  with  the  landlord, 
and  for  his  benefit  as  well  as  for  the  benefit  of  the  Company,  landlord 
may  not  distrain. 

In  rk  Progress  Insurance  Co.,  39  L.  J.,  Ch.  N.  S  ,  504  ;  L.  R.  9  Eq.  370 ; 
In  re  Bridgewater  EngineeHng  Co.,  48  L.  J.,  Ch.  D.,  389 ;  12  Ch.  D.,  181. 

And  at  p.  330,  21  Oh.  Div.,  330,  Lindley,  L.  J.,  continues,  "when  the 
liquidator  retains  the  property  for  the  purpose  of  advantageously 
disposing  of  it,  or  when  he  continues  to  use  it,  the  rent  of  it  ought  to  be 
regarded  as  a  debt  contracted  for  the  purpose  of  winding-up  the 
Company,  and  ought  to  he  paid  in  full  like  any  other  debt  or  expense 
properly  incurred  by  the  liquidator  for  the  same  purpose,  and  in  such 
a  case  it  appears  to  us  that  the  rent  for  the  whole  period  during  which 
the  property  is  so  retained  or  used  ought  to  be  paid  in  full  without 
reference  to  the  amount  which  could  be  realised  by  a  distress.  But  no 
authority  has  yet  gone  the  length  of  deciding  that  a  landlord  is  entitled 
to  distrain  for  or  be  paid  in  full  rent  accruing  since  the  commencement 
of  the  winding-up,  when  the  liquidator  has  done  nothing  except  abstain 
from  trying  to  get  rid  of  the  property  which  the  Company  holds  as 
lessee.  If  the  landlord  had  tried  to  re-enter  and  the  liquidator  had 
objected,  the  case  might  be  different.'* 

Bates.  When  the  occupation  by  the  liquidator  of  the  property  of  a  Company  in 

liquidation  had  not  been  beneficial,  an  application  for  payment  in  full  of 
poor-rates  and  Local  Board  of  Health  rates  made  after  the  liquidation 
commenced  was  refused  by  Kay,  J,,  In  re  Watson  Kipling  and  Co., 
23  Ch.  D.,  500.     Sec  Buckley,  4th  ed.,  p.  215. 

As  to  the  principle  that  expenses  incurred  in  the  winding  up  of  a  Com- 
pany (which  will  include  costs  incurred  by  a  Company  in  liquidation)  are 
payable  and  not  provable ;  See  Buckley,  4th  ed.,  p.  215,  and  the  cases 
there  cited . 

The  word  "  proceeding  *'  in  this  section  and  sec.  136  post  (which 
corresponds  with  sec.  87  of  the  English  Companies'  Act,  1862)  of  course 
includes  execution  under  a  judgment  in  an  action.  In  re  Artistic  Colour 
Printing  Co.,  14  Ch.  D.,  605,  Jessel,  M.  R. 

As  to  execution  generally  in  India  see  the  Civil  Procedure  Code  XIV. 
ofl882,  Chapter  XIX. 

As  to  proceedings  by  the  Crown  see  sec.  212 post,  and  note  thereto,  and 
Secretary  of  State  for  India  v.  Bomhaif  Lanaing  and  ShipiAng  Co.,  5 
Bom.  H;  C.  O.  C.  J.,  33.     See  also  Buckley  4th  ed.,  211. 
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In  In  RB  Sylhet  and  Cachar  Tea  Co,,  2  Ind.  Jur.  N.  S.,  123,  where  ^®^^®*X®  ^ 
leave  had  been  given  to  certain  creditors  to  proceed  to  execution  in  a  ^^  creditoS^to* 
suit  against  the  Company,  while  proceedinpjs  for  the  winding-up  of  the  proceed  before 
Company  were  pending,  but  before  the  winding-up  order  was  made  it  ^d^aStually 
was  held  that  the  leave  to  proceed  to  execution  was  not  necessarily  made. 
affected  by  the  winding-up  order. 

Where  a  Company  was  being  wound  up  by  the  Court  of  Chancery  in  Proceedinffs  »n 
England  an  action  brought  against  it  in  India  was  ordered  to  be  stayed,  ^0^?^}^^  ^°^"^ 
Peitseh  v.  Commercial  Banking  Corporation.  1  Ind.  Jur.  N.  S.,  363,  and  recopmised  in 
see  Bank  of  Hindustan  v.  Premchand  Roychand,  5  Bom.  H.  C.  O.  C.  J,  ^^<^- 
83,  noted  to  sec.  136,  post. 

Although  in  all  cases  where  a  Company  is  being  wound  up  by  the 
Court  of  Chancery  in  England,  the  Courts  in  India  are  bound,  so  far  as 
they  can,  on  a  principle  of  comity  to  give  effect  to  all  the  proceedings 
and  orders  of  the  Court  of  Chancery  relative  to  the  administration  of  the 
assets  of  the  Company, ,  yet  the  Courts  in  India  will  not  extend  the 
operation  of  the  English  Act  itself  to  India. 

Therefore  where  on  the  25th  October  1870,  a  petition  was  presented 
in  England  for  winding-up  a  Company  whose  domicile  was  in  England, 
and  a  winding-up  order  was  made  on  the  12th  November  1870,  and 
certain  properties  of  the  Company  which  had  been  attached  in  execution 
of  decrees  on  the  20th  September  1870,  and  the  27ih  October  1870,  were 
sold  in  execution  of  the  decrees  on  the  9th  December  1870,  no  notice  of 
the  petition  or  winding-up  order  having  been  served  on  the  Court  by 
which  the  sale  was  effected,  it  was  held  that  the  sale  was  valid :  per  Phear, 
J.,  "  The  proceedings  in  the  suits  appear  to  have  been  regular,  the  property 
had  been  attached  in  due  course,  and  the  order  for  sale  had  been 
made.  Had  the  official  liquidator  or  his  representative  come  in  before 
the  sale  was  actually  effected,  I  think  it  would  have  been  right  that  the 
munsiff  should  have  given  the  fullest  consideration  to  his  application, 
and  probably  the  munsiff  in  such  an  event  should  have  stayed  the  sale 
until  the  liquidator  could  have  obtained  directions  from  the  Court  of 
Chancery  at  home  relative  to  selling  the  property.  I  say  probably, 
because  it  is  possible  that  even  at  that  time  the  condition  of  the  tea 
gardens  was  such  as  made  it  almost  imperative  they  should  be  sold 
without  any  very  considerable  delay.  .  .  .  all  I  repeat  that  this  Court  or 
any  other  Court  foreign  to  the  Court  of  Chancery  can  do  in  a  matter 
like  the  present  is,  within  the  limits  of  its  own  procedure  in  a  case  before 
it,  to  make  such  an  order  as  will  leave  the  assets  so  far  as  may  be  proper 
under  the  administration  of  the  Court  of  Chancery." 

It  was  further  held  that  the  case  was  not  a  proper  one  for  the  exercise 
of  the  power  whi<jh  the  High  Court  possessed  under  clause  13  of  the 
Letters  Patent  1865  to  remove  the  decree  suits  to  the  High  Court  to  be 
tried  in  its  extraordinary  original  civil  jurisdiction. — In  the  matter  0/ the 
Dacree-suits  numbered  22S  A-c,  in  the  Court  of  the  Munsiff  of  Debroghar^ 
7  Beng.  L.  R.  305. 

As  to  the  payment  of  costs  in  the  event  of  the  assets  being  insufficient 
to  satisfy  the  liabilities,  see  sec.  158  post  and  note  thereto. 

As  to  the  power  of  the  Court  to  restrain  executions,  actions,  &c.,  where 
a  Company  is  being  wound-up  voluntarily,  see  Lindley  on  Partnership, 
3rd  ed..  1311—1313  ;  4th  ed.  1276  et  seqq.  and  Buckley,  4th  ed.,  p.  21^, 
where  also  the  mode  of  dealing  with  the  costs  in  the  case  of  a  creditor's 
action  in  voluntary  winding-up  will  be  found  discussed. 

See  Buckley,  4th  ed.,  p.  218,  and  Lindley  4th  ed.,  p.  1293,  as  to  his  duties  provisional 
and  appointment  generally ;   under   rule    15  post,  application  for   the  l^quit^J^r. 
appointment  of  a  provisional  liquidator  is  to  be  made  by  petition.     Cf. 
Palmer's  Precedents,  3rd  ed.,  pp.  430. 
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Costs. 


Security  for 
co«t«  on  appeal. 


Suits  to  be 
stayed  after 
order  for 
winding-up. 


As  to  the  commencement  of  a  vohintary  winding-up  from  the  appoint- 
ment of  a  provisional  hquidator,  see  In  rb  Colonial  Trusts  Corporation, 
ex  parte  Bradshaw^  15  Ch.  D.,  't65,  473. 

In  re  Agra  and  Masterman^s  Bank,  1  Ind.  Jur.  N.  S.,  335,  Phear^  J, 
appointed  a  provisional  Hquidator ;  but  on  appeal  the  order  was  reversed, 
as  tlie  Cou;pany  was  not  an  Indian  Company. 

As  to  whether  a  provisional  official  liquidator,  who  appears  on  the 
hcHring  of  a  petition  to  wind-up  a  Company,  is  entitled  to  his  costs.  See 
Buckley,  4ih  ed.,  p.  222. 

135.  Upon  hearing  the  petition,  the  Court  may 
dismiss  the  same  with  or  without  costs,  may  adjourn 
tho  hearing  conditionally  or  unconditionally,  and 
may  make  any  interim  order  or  any  other  order  that 
it  deems  just(i). 

Sec.  86  of  tho  English  Companies*  Act  (25  and  26  Vic, 
c.  89),  1862;  and  sec.  107  of  the  Indian  Companies'  Act 
X.  of  1866,  verbatim, 

Cf.  also  sees.  69-71  of  Act  XIX.  of  1857. 

(i)  Rules  6,  7,  and  Forms  3 — b  post. 

For  the  practice  and  cases  with  reference  to  this  section,  see  Buckley, 
4th  ed.,  pp.  218,  f^  eeqq. 

The  following  cases  may  be  added  thereto  :  In  In  rr  Great  Western 
Coal  Consumers^  Co.,  61  L.  J.,  T.h.  D.,  741$  (post,  note  to  sec.  1-tO) 
a  creditor's  petition  was  ordered  to  stand  over. 

In  In  rb  Gold  Hill  Mines.  23  Ch.  Div.,  210,  it  was  held  that  where  a 
petition  to  wind-up  is  improperly  filed  the  Court  has  jurisdiction  on 
motion  to  stay  all  proceedings  under  it,  or  to  dismiss  it ;  in  this  case  the 
petition  iims  brought  to  compel  payment  of  a  small  debt  which  was  bond 
fide  disputed,  and  was  unsupported  by  any  evidence  that  the  Company 
WAS  insolvent,  and  it  was  dismissed  with  costs. 

As  to  appeals  from  winding-up  orders,  see  post,  s.  169. 

Mr.  Buckley,  4th  ed,,  p.  221,  thus  sums  up  the  cases  relating  to 
costs  under  this  section: — 

*^  The  usual  order  as  to  costs  which  is  now  commonly  made,  gives  costs 
"  to  the  petitioner  if  the  petition  succeeds,  and  to  the  Company  if  it  fails, 
"  and  further  gives  one  set  of  costs  to  the  contributories,  and  one  to  the 
**  creditors  who  support  the  winning  side.  If  the  petition  succeeds, 
"  these  costs  are  given  out  of  the  Company's  estate ;  if  it  fails,  they  are 
**  given  ajcainst  the  petitioner.  There  is  no  exception  to  deprive  of  their 
**  costs  creditors  appearing  on  a  sharehohler's  petition  which  fails. 
"  They  are  invited  bv  the  petitioner  to  appear  by  the  advertiscuent  of 
**  the  petition,  and  if  he  fails  he  must  pay  their  costs.  But  the  creditor 
"  is  not  entitled  to  his  costs  as  a  matter  of  right ;  he  must  show  a 
**  reasonable  ground  for  appearing." 

As  to  the  costs  to  which  a  credit >r  who  presents  a  petition  in  ignorance 
of  a  prior  petition  will  be  held  entitled — See  In  rb  General  Financial 
Bank,  20  Ch.  Div.,  276. 

When  a  limited  Company  alone  appeals  from  a  winding-up  order, 
without  joining  any  one  personally  responsible  for  costs,  it  will  generally 
be  ordered  to  give  security  for  costs.  In  rk  Photographic  Artists*  Co- 
operative Supply  Association,  23  Ch.  Div.,  370. 

136.  When  an  order  has  been  made  for  winding- 
up  a  Company  under  this  Act,  no  suit  or  other  pro- 
ceeding  shall   be   proceeded   with    or    commenced 
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against  the  Company  except  with  the  leave  of  the 
Court  and  subject  to  such  terras  as  the  Court  may 
impose(i). 

Sec.  87  of  the  EngHsh  Companies'  Act  (25  and  26  Vic, 
c.  89),  1862 ;  and  sec,  108  of  the  Indian  Companies'  Act  X. 
of  1866,  verbatim. 

(i)ss.  212,242,246. 

Cf  sec.  72  of  Act  XIX.  of  1857. 

Sec  Buckley,  4rh  ed..  pp.  225,  229: — "After  a  windinjr-up  onler  has 
Wen  made  any  furtlier  proceedings  are  to  be  absolutely  put  a  stop  to 
until  leave  has  been  obtained  from  the  Court." 

See  sec.  VM  s^x/ira,  and  note  thereto. 

The  English  Companies'  Act  (25  and  26  Vic,  c.  89),  1862,  does  not 
expressly  or  by  necessary  implication  extend  10  India,  or  to  persons 
domiciled  in  India.  Consequently  a  suit  may  be  brought  in  the  Courts  in 
India  against  a  Company  that  is  being  wound-up  under  the  English 
Companies'  Act,  1862,  without  the  leave  of  the  Court  of  Chancery  being 
first  obtained,  but  the  High  Court  will,  in  the  exercise  of  its  general 
power,  stay  the  proceedings  in  a  suit  against  such  a  Company,  where  the 
circumstances  are  such  as  to  render  it  proper  so  to  do.  Bank  of  Hindustan 
V.  Premchund  Raichand,  6  Bora.  H.  C.  O.  C.  J.  8^3.  This  case  was 
referred  to  and  approved  in  In  kr  Oriental  Inland  Steam  Co.  ex  parte 
Scinde  Railway  Co,,  L.  R.  9  Ch.  557  ;  30  L.T.  317;  31  L.  T.  5 ;  22  W.  R. 
622,  810,  wliere  it  was  held  that  where  a  Company  had  been  ordered 
to  be  wound  up  in  England,  judgment  creditors  who  were  in  that  country 
and  had  proved  under  the  winding-up  were  not  allowed  to  attach  property 
in  In<lia  belonging  to  the  Company.  The  reason  of  thnt  decision  w«s  that 
inasmuch  as  the  English  Act  enacted  that  in  the  case  <>f  a  winding-up  the 
Assets  of  the  Company  so  wound  up  were  to  be  collected  and  applied  iu 
discharge  of  its  liabilities,  the  property  of  the  Company  became  trust 
pro|»erty  affected  by  the  .Act  of  Parliament,  with  an  obligation  to  be  dealt 
with  by  the  proper  officer  in  a  particular  way,  and  that  the  position  of  a 
creditor  who  had  bv  means  of  an  execution  abroad  lieen  able  to  obtain 
possession  of  part  of  the  assets  of  the  Company  was  the  same  as  that  of 
one  cestui  que  trust  getting  possession  of  the  trust  property  after  the 
property  had  been  affected  with  notice  of  the  trust,  in  which  case  that 
cestui  que  trust  must  brmg  it  in  for  distribution  among  the  other  cestui 
que  trustent.  Mellish,  L.  J.,  pp.  559—660,  goes  on  to  say,  "  I  quite  agree 
that  the  87th  sec.  of  the  Act  of  1862,  providing  that  no  action  shall  be 
brought  without  the  sanction  of  the  Court  ami  the  163rd  sec.  [sec.  212 
of  this  Act]  enacting  that  no  execution  shall  issue,  apply  only  to  the 
Courts  in  this  country,  Of  course  Parliament  never  legislates  respecting 
strictly  Foreign  Courts.  Nor  is  it  usually  considered  to  be  legislating 
res|>ecting  Colonial  Courts  or  Indian  Courts,  unless  they  are  expressly 
mentioned 

Then  it  is  said  that  the  assets  are  subject  to  the  law  of  the  place  where 
they  are.  I  quite  agree  that  if  the  law  of  the  place  where  they  are  had 
given  a  charge  of  that  nature  on  the  assets  prior  to  the  time  when  the 
petition  for  winding-up  was  presented,  or  possibly  prior  to  the  time 
when  the  winding-up  order  was  made,  and  a  judgment,  for  instance,  had 
been  put  on  the  register,  that  might,  by  the  law  of  Bombay,  have 
constituted  a  charge  on  the  property  of  the  Company,  and  then  the  trust 
for  the  benefit  of  the  creditors  would  have  been  subject  to  that  charge. 
Bat  here  there  is  no  allegation  that  the  judgment  in  Bombay,  any  more 
than  a  judgment  here,  simply  qua  judgment,  o])erates  as,  amy  charge  at 
all.  It  is  quite  clear  that  it  does  not,  and  that  until  the  execution  and 
attachment  have  been  issued  and  been  executed,  there  is  no  actvinl 
charge  on  the  property.     That  charge  is  subsequent  to  the  creation  of  the 
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trust,  and  is  mat 
the  tru»t."  See 
Jur.  N.  S.  263. 


lie  by  the  particular  appelUuts  here  with  foil  notice  of 
also  PeitBck  v.    Commercial   B(ink   Corporation,  1  Imi. 


A  raortgagee»  however,  of  immovnble  property  »ituate  in  a  foreign 
country,  who  has  instituted  legal  proceedings  in  that  country  for  the 
purpose  of  enforcing  his  rights,  will  not  be  restrained  by  injunction 
iVom  prosecuting  such  proceedings,  even  thoaeh  the  mortgagor  is  a 
Comimny  in  course  of  winding-up  in  England,  at  all  events,  if  the  party 
seeking  to  restrain  him  may  appear  bef'>re  tlie  Foreign  tribunal  and 
assert  his  rights ;  Moor  v.  Anglo-Italian  Bank,  10  Ch.  D.,  681. 

The  word  **  proceeding"  in  this  as  well  as  in  the  13-ith  sec.  includes 
execution  under  a  ju^'giuent  in  an  action.  In  rb  Artistic  Colour  Print' 
ing  Co.,  14  Ch.  D.,  502,  505. 

In  sec.  72  of  .\ct  XIX.  of  1857  the  words  were  "suits  and  action"; 
as  to  the  effect  of  the  omission  from  that  sec.  of  the  word**  proceeding," 
see  Narayan  Shamji  v.  Guzerat  Trading  Co.,  and  Moliram  Dalpatramy. 
Gazerat  Trading  Co.,  3  Bom.  II.   C.  O.  C.  J.  20. 

reffunis^SaTin  r  '^'^^^  principles  upon  which  the  Court  acts  with  reference  to  staying 
proceediugtt.  **  proceedings  are  so  clearly  defined  by  James,  L.  /.,  in  In  re  David  Lloyd 
and  Co.,  6  Ch.  ])iv.,  p.  1144,  that  the  following  portion  of  his  judgment 
is  here  set  oat : — '*  These  sections  ^i.  e.  Si>  and  87)  of  the  Companies' 
Act,  and  the  corresponding  legislation  with  regard  to  bankrupts, 
enabling  the  Court  to  interfere  with  actions,  were  intended,  not  for  the 
purpose  of  harassing,  or  impeding,  or  injuring  third  persons,  but  for  the 
purpose  of  preserving  the  limited  assets  of  the  Company  or  bankrupt  in 
the  best  way  for  di>tributiou  among  all  the  persons  who  have  claims 
upon  them.  There  being  only  a  small  fund  or  a  limited  fund  to  be 
divided  amou{;  a  great  number  of  persons,  it  would  he  monstrous  that 
one  or  more  of  them  should,  by  harassing  the  Company  with  actions  and 
incurring  costs  ivhich  would  increase  the  claims  against  the  Company, 
diminish  the  assets  which  ought  to  be  divided  among  all  the 
creditors.  But  that  has  really  nothing  to  do  with  the  cnse  of  a  man 
who  for  the  present  purpose  is  to  he  considered  as  entirely  outside 
the  Company,  who  is  merely  seeking  to  enforce  a  claim,  not  against 
the  Company,  but  against  his  own  property.  The  position  of  a 
mortgagee  under  such  circumstances  is,  to  my  mind,  exactly  similar 
to  that  of  a  man  who  said,  *  you,  the  Company,  have  got  property 
which  you  have  taken  from  ine ;  yon  are  in  possession  of  my  property  by 
w-ay  ot  trespass,  and  I  want  to  get  it  back  again.'  A  landlord  might  any, 
*  you  have  property  under  lease  Irora  me;  you  have  broken  the 
covenants  of  the  lease,  and  I  have  a  right  of  re-entry  in  consequence  of 
that  breach.*  The  Company  ought  not,  because  it  has  become  itisolvent 
or  because  it  has  been  minded  to  wind-up  its  affairs,  to  be  placed  in 
a  better  position  than  any  other  lessee  with  regard  to  his  lessor.  So 
with  regard  to  a  mortgagee.  The  mortgagee  says,  *  There  is  some 
property  upon  which  I  have  a  cerinin  specific  charge,  and  I 
want  to  realize  that  charge.  I  have  nothing  to  do  with  the  distribution 
of  your  property  among  your  creditors,  this  is  my  property.'  Why  a 
mortgagee  should  be  prevented  from  doing  that  I  cannot  understand. 
Power  was  given  to  the  Court  to  interfere  with  actions  by  restraining 
them  or  not  allowing  them  to  proceed,  but  this  power  was  given  because 
it  was  understood  that  the  Court  would  exercise  it  with  a  due  regard  to 
the  rights  of  third  persons,  persons  who  were  not  members  of  the 
Company,  and  who  had  not  to  come  in  and  claim  to  share  in  the  distri« 
bution  of  the  Company's  assets  among  the  creditors,  and  who  were  not 
therefore  quasi  parties  to  the  winding-up  proceedings.  The  Court  would 
have  due  regard  to  the  rights  of  independent  persons.  A  mortgagee  is, 
to  my  mind,  such  an  independent  person,  and  his  rights  ought  not  to  be 
interfered  with  because  his  mortgagors  have  chosen  to  become  insolvent 
and  to  have  a  winding-up." 
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And  see  Buckley,  4th  cd.,  p.  227. 

For  other  instances  in  which  the  Court  has  civen  leave  under  this 
section,  see  Buckley,  4th  ed.,  pp.  228,229.  And  for  Forms  under  this 
section,  see  Palmer's  Precedents,  i3rd  ed.,  p.  495. 

From  Western  and  Brazilian  Telegraph  Co.  v.  Bibby,  42  L.  T.  821,  it 
appears  that  leave  to  commence  an  action  against  a  Company  ia  liquida- 
tion should  not  he  given  on  an  ex  parte  application. 

For  the  principles  applicnble  to  staying  proceedings  at  the  suit  of  nn 
execution  creilitor  against  the  estate  of  a  trader  for  the  winding-up  of 
Tvhich  an  order  had  been  made  under  Act  XXVIII.  of  l8?»o,  see  The 
Financial  Association  0/ India  and  China  v.  Pranjicandds  Harjivandas, 
3Bom.  H.  C   O.C.J.  25. 

137.  When  an  order  has  been  made  for  winding-  Copy  of 
up  a  Company  under  this  Act,  a  copy  of  such  order  f^^j^.yljj^i'ea^ 
shall  forthwith  be  forwarded  by  the  Company  to  the  to  Registrar. 
Registrar  of  joint  stock  Companies,  who  shall  make 

a  minute  thereof  in  his  books  relating  to  the  Com- 
pany. 

Such  order  shall  be  deemed  to  be  notice  of  dis- 
charge to  the  servants  of  the  Company,  except  when 
the  business  of  the  Company  is  continued. 

The  first  paragraph  of  this  sec.  corresponds  verbatim 
with  sec.  88  of  the  English  Companies'  Act  (25  and  26 
Vic,  c.  89),  1862,  and  sec.  lOy  of  the  Indian  Companies' 
Act  X.  of  1806. 

Cf.  sec.  72  of  Act  XIX.  of  1857. 

The  first  portion  of  the  »eco))d  parngniph  jjives  t!ie  effect  of  Chapman's 
ease,  L.  K.  1  Eq.  346;  Shirreffs'  Case,  L.  R.  UEq.,  417. 

The  exception  is  taken  from  In  re  English  Joint  Stock  Bank  ex  parte 
Harding,  L.  R.  3  Eq.  341.  Cf.  Ln  rk  Northfield  Iron  Co,,  14  L.  T.  695; 
W.N.  1866,  263. 

Captains  and  crews  of  sea-going  vessels  are  entitled  to  be  paid  their 
wages  in  full,  in  priority  toother  creditors  of  a  Companv — nlthough  other 
servants  are  not  so  entitled.  In  ku  Calcutta  Steam  Tug  Association,  2 
Ind.  Jur.  N.  S.  19. 

138.  Such  Court  may,  at   any   time   after   an  Power  of 
order  has  been  made  for   winding-up  a  Company,  ^'^"''^"  ^^y 

,  cji  ^    I       tj  '  iiroceedintrs. 

npon  the  application  of  any  creditor  or  contributory  * 
of  the  Company,  and  upon  proof  to  the  satisfaction 
of  the  Court  that  all  proceedings  in  relation  to  such 
winding-up  ought  to  be  stayed,  make  an  order 
staying  the  same,  either  altogether  or  for  a  limited 
time,  on  such  terms  and  subject  to  such  conditions 
as  it  deems  fit. 

Sec.  89  of  the  English  Corapanies'  Act  (25  and  26  Vic, 
c.  89),  1862,  in  which  the  words  "by  motion''  are  inserted 
after  ''upon  the  application";  and  Bee,  110  of  the  Indian 
Companies*  Act  X.  of  1866. 
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Effect  of 
order  on 


Cf.  sec.  84  of  Act  XIX.  of  1857. 

**The  section  is  not  applicable  for  staying  for  a  limited  time  or  to  a 
limited  extent  the  proceedings  in  the  winding-up.  The  Court  can  stay 
any  particular  proceedings  by  using  its  onlinary  powers  of  coutrul 
over  the  official  liqnidator."     Buckley,  4fh  ed.,  p.  231. 

A  petition  to  wind-up  a  Company  by  a  person  claiming  to  be  a  creditor 
may  be  restrained  by  injunction,  when  the  debt  is  bond  fide  disputed, 
and  the  Company  is  solvent.  Cercle  Restaurant  Co.  v.  Lacery,  IS  Ch. 
D.,  655,  and  Niger  Merchants  Co.  v.  Capper,  ibid.  557,  ». 

139.  When  an  order  has  been  made  for  winding- 
share-eapital  ^P  ^  Company  limited  by  guarantee(i)  and  having  a 
of  Company  capital  divided  into  shares,  any  share-capital  that 
g^a^^ee!  ^^7  ^^^  ^^^'^  heen  called  up  shall  be  deemed  to  be 
assets  of  the  Company  and  to  be  a  debt  due  to  the 
Company  from  each  member  to  the  extent  of  any 
sums  that  may  be  unpaid  on  any  shares  held  by  him, 
and  payable  at  such  time  as  may  be  appointed  by 
the  Court. 

Sec.  90  of  the  English  Companies'  Act  (25  and  26  Vic, 
c.  89),  1862,  in  which  the  words  "and  to  be  a  debt''  are 
followed  by  Cin  England  and  Ireland  of  the  nature  of  a 
specialty''),  as  to  which  see  supra,  sees.  11  and  39,  and  notes 
thereto;  and  sec.  Ill  of  the  Indian  Companies*  Act  X. 
of  1866,  verbatim, 

(i)  See  sec.  9  supra  as  to  the  memomnclnra  of  association  and  sec.  37 
as  to  the  articles  ot  associutiou  of  snch  a  Company. 

As  to  the  effect  of  voluntary  winding-up  on  the  share  capital  of  a 
Company  limited  by  guarantee,  see  sec.  178  post. 

Court  may  140.  The  Court  may,  as  to  all  matters  relating 
to  wish^of  t^  tbe  winding-up,  have  regard  to  the  wishes  of 
creditors  or  creditors  or  contributories  as  proved  to  it  by  any 
sufficient  evidence,  and  may,  if  it  thinks  6t,  direct 
meetings(i)  of  the  creditors  or  contributories  to  be 
summoned,  held  and  conducted  in  such  manner  as 
the  Court  directs,  for  the  purpose  of  ascertaining 
their  wishes,  and  may  appoint  a  person  to  act  as 
chairman  of  any  such  meeting,  and  to  report  the 
result  of  such  meeting  to  the  Court. 

In  the  case  of  creditors,  regard  is  to  be  had 
to  the  value  of  the  debts  due  to  each  creditor,  and, 
in  the  case  of  contributories  to  the  number  of  votes 
conferred  on  each  contributory  by  the  regulations 
of  the  Company  (ii). 

Sec.  91  of  the  English  Companies'  Act  (25  and  26  Vic, 
c.  89),  1862  ;  and  sec.  112  of  the  Indian  Companies*  Act  X, 
of  1866,  verbatim. 
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(i)  See  rules  43 — ih  post. 

(ii)  Sec.  \93  post.    A  similar  sec.  as  to  winding-up  under  supcrrision. 

This  section  is  not  confined  to  eases  where  a  winding- up  order  has 
been  made,  hut  applies  also  when  a  petition  for  winding-up  is  before  the 
Court.  In  re  Chapel  Home  Colliery  Co.,  24  Ch.  Div.,  25^. 

See  the  cases  under  this  section  enumerated  and  classified,  Buckley, 
4th  ed.,  232 — 235,  where  others  besides  the  following  are  collected  : — 

Two  creditors  of  a  Company  were  under  this  section  appointed 
liquidators  in  the  place  of  nn  official  liquidator  who  had  been  appointed 
by  the  Court,  upon  motion  made  -on  behalf  of  a  very  large  majority 
of  the  unsecured  creditors  of  the  Company,  who  alone  were,  interested  m 
the  realization  of  the  assets.  In  re  Association  of  Land  Financiers, 
10  Ch.  D.,  269. 

A  petition  for  winding-up  presented  by  one  bond-holder  was  dismissed 
with  costs,  it  being  opposed  to  the  wishes  of  the  bond-holders  other  than 
the  petitioner.  In  re  Uruguay,  Sfc,  Ry.  Co.  of  Monte  Video,  11  Ch.  D., 
372. 

In  In  re  Great  Britain  Mutual  Life  Assurance  Society,  16  Ch.  Div., 
246,  where  a  committee  of  holders  of  policies  in  the  Society  desired  that 
the  Court  should  exercise  the  power  given  to  it  by  sec.  22  of  the  Life 
Assurance  Companies*  Act,  1870,  of  reducing  the  amount  of  the  contracts 
of  the  Society  instead  oC  making  a  winding-up  order,  the  Court  of 
Appeal  discharged  the  winding-up  order  which  had  been  made  by  the 
Court  below,  in  order  that  a  meeting  of  policy-holders  should  be 
summoned  in  order  that  their  wishes  should  be  ascertained. 

In  In  re  Middlesbrough  Assembly  Rooms  Co.,  14  Ch.  Div.,  108.  A 
winding-up  order  which  had  been  made  on  the  petition  of  a  shareholder 
was  discharged  by  the  Court  of  Appeal,  the  winding-up  being  opposed  to 
the  wishes  of  the  great  majority  of  the  shareholders.  See  th.s  case 
supra. 

In  In  RE  Haven  Gold  Mining  Co.,  20  Ch.  Div.,  151,  the  Company  was 
ordered  to  be  wound-up,  on  the  petition  of  two  shareholdei's,  althoujih 
the  large  majority  of  the  8hareh:)lders  desired  to  continue  to  carry  it 
on,  the  Court  bemg  satisfied  that  the  subject-matter  of  the  business  for 
which  it  had  been  formed  had  substantially  ceased  to  exist. 

See  also  In  re  German  Date  Coffee  Co.,  20  Ch.  Div.,  169. 

In  In  he  Great  Western  Coal  Consumers*  Co.,  21  Ch.  D.,  769;  51  L.  J. 
Ch.  D.,  743,  a  petitio\i  by  the  representatives  of  a  deceased  creditor 
which  was  opposed  by  the  majority  of  the  creditors  in  value  was  ordered 
to  stand  over  for  six  months,  or  until  the  petitioners  took  steps  to  enforce 
a  charge  which  the  creditors  had  on  part  of  the  Company's  pmperty,  the 
Company  undertaking  to  give  notice  in  writing  of  any  other  wiuding-up 
proceedings,  and  not  to  wind-up  voluntarily. 

Not  only  the  number  of  the  creditors  and  the  amount  of  their  debts, 
but  also  the  reasons  they  asaign  for  opposing  a  winding-up  order  should 
be  coxuidered.  Ibid, 

Official  Liquidators. 

141.     For  the  purpose  of  conducting  the  proceed-  Appointment 
ings   in    winding-up   a  Company  and  assisting  the  j^^^jj^^^^ 
Court  therein  there  may  be  appointed  a  person  or 
persons  to  be  called  an  official  liquidator  or  official 
liquidators. 

The  Court  may  appoint  such  person  or  persons 
either  provisionally  or  otherwise,  as  it  thinks  fit,  to 
the  office  of  official  liquidator  or  official  liquidators. 
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In  all  cases,  if  more  persons  than  one  are  appoint- 
ed to  the  office  of  official  liquidator,  the  Court  shall 
declare  whether  any  act  hereby  required  or  autho- 
rized to  be  done  by  the  official  liquidator  is  to  be 
done  by  all  any  one  or  more  of  such  persons. 

The  Court  may  also  determine  whether  any,  and 
what  security(iii)  is  to  be  given  by  any  official  liqui- 
dator on  his  appointment. 

If  no  official  liquidator  is  appointed,  or  during  any 
vacancy  in  such  appointment,  all  the  property  of  the 
Company  shall  be  deemed  to  be  in  the  custody  of 
the  Court. 

A  receiver  shall  not  be  appointed  of  assets  in  the 
hands  of  an  official  liquidator. 

Sec.  92  of  the  English  Companies*  Act  (25  and  26  Vic, 
c.  89),  1862;  and  sec.  113  of  the  Indian  Companies'  Act  X. 
of  1866,  verbatim;  except  the  last  paragraph,  which  is  new, 
and  aa  to  which  see  Perry  v.  Oriental  Hotel  Co,,  L.  R.  5  Ch., 
420  ;  and  Cainphell  v.  Compagnie  Gcaerale,  2  Cb.  D,^  181. 
Cf.  also  sec.  87  of  Act  XIX.  of  1857. 

(i)  See  rules  8-19 />os/ ;  Rs  to  liquidators  in  a  vohmtar}'  winding  up 
see  sec.  177,  and  also  sec.  ISb  post,  and  sees.  l9i'l96posl,  as  to  liquida- 
tors in  a  winding-uj)  subject  to  supervision. 

(ii)  Sec.  134,  supra. 
(iii)  Rule  10,  post. 

For  forms  of  orders  appointing  official  and  provisional  liquidators, 
and  of  the  recognizance  of  the  official  hquidator  and  his  sureties,  see 
Forms  Nos.  S— 10  post, 

**  The  general  rule  of  the  Court  is  that,  OBteris  paribus,  the  person  who 
is  nominated  by  the  petitioner  will  be  appointed,  '*  Buckley,  4th  e<l.,237. 

The  wishes  of  the  large  majority  of  creditors  as  to  the  appointment  of 
liquidators  were  consulted  in  In  re  Association  of  Land  Financiers,  10 
Ch.  D.,  269,  where  two  creditors  were  appointed  liquidators 

The  practice  is  to  appoint  the  liquidator  in  Chambers,  Re  General 
Financial  Co.,  20  Ch.  Div.,  276* 

Where  two  official  liquidators  are  appointed,  they  must  agree  upon  one 
solicitor  to  present  both,  ex  parte  Bass,  1  De  G.  and  S.,  722. 

Resignations,      142.     Any  official  liquidator  may  resign  or  be 

filr'n^  u'*      removed  by  the  Court  on  due  cause  shownCi).     Any 

Tacancies       vacancy  in  the  office  of  an  official  liquidator  appointed 

and  com-       by  the  Court  shall  be  filled  up  by  the  Court(ii).     There 

pensation.      ^\y^\\  ^^  p^jd  j-q  the  official  liquidator  such  salary  or 

remuneration,  by  way  of  percentage  or  otherwise, 

as  the  Court  may  direct;  and,  if  more  liquidators 

than  one  are  appointed,  such  remuneration  shall  be 

distributed  amongst  them  in  such  proportions  as  tLe 

Court  directs(iii). 
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Sec.  93  of  the  English  Companies'  Act  (25  and  26  Vic, 
c.  89),  1862;  and  sec.  114  of  the  Indian  Companiea'  Act 
X.  of  1866,  vcrbatinu 

Cf.  sec.  90  of  Act  XIX.  of  1857. 

(i)  Cf.  sec.  185,  post. 

(ii)  Sec.  185,  194  post,  and  rule  16,  post, 

(iii)  Sec.  177  {c)  post,  and  rule  IS,  post. 

For  the  regulations  in  Engrlnnd  regarding  tbe  remuneration  of  official 
Uquidators,  see  Buckley,  4th  ed.,  240. 

In  In  re  The  New  Fleming,  New  Alexandra,  Narsi,  and  The  ColahaMill 
Companies  (not  reported),  an  appHcation  by  summons  by  tbe  uiiicial 
liquidators  to  have  tbeir  remuneration  increased  from  one  to  two  percent, 
on  the  amount  of  the  assets  reahsed  by  them,  was  on  the  28th  July  1882 
refused  by  Bayley,  J,  Tbe  application  was  opposed  by  creditors  to  a 
hirge  amount.  It  appeared  that  the  applicants  bad  orijjinally  oiFercd  »»nd 
agreed  to  take  one  per  cent,  commission,  and  liad  been  appointed  on  those 
terms.  His  Lordship,  in  delivering  judgment,  said  that  the  liquidator's 
counnel  bad  not  relied  upon  the  fact  that  the  liquidators  bad  done  well 
for  tbe  Companies,  no  doubt  in  ronsequeuce  of  tbe  decision  of  Giffard, 
V.  C,  In  he  Agra  and Masterman^s  Bunk,  Cannan's  claim,  L.  R.  7  Eq.  102, 
but  bad  relied  on  what  he  stated  were  two  precedents  in  which  the  Court 
h«d  incrf-ased  the  remuneration  of  liquidators — In  rk  Bombay  Joint  Stock 
Corporation  hjnX  Ix  re  the  Hemp  and  Jute  Mill  Co.,  the  latter  of  which 
came  before  Mr,  Justice  Green  in  July  1879  (neither  of  which  cases  are 
reported).  But  in  the  opinion  of  B^yley,  J,  the«e  cusps  had  no  application 
to  the  one  before  him.  The  practice  in  13omb»iy  had  been  to  fix  remu- 
nerittion  of  official  liquidators  on  their  appointment,  and  rule  17  of  the 
rules  framed  by  tbe  Judges  of  Bombay  in  August  1866  was  the  one 
applicable  to  the  present  case. 

The  remuneration  of  the  liquidators  had  been  fixed  on  the  1st  February 
1879,  the  date  of  their  appointment,  and  nuthing  that  had  since  taken 
place  rendered  it,  in  bis  Lordship's  opinion,  at  all  just  or  equitable  that 
the  liquidators  shi^uld  be  paid  as  from  the  commencement  at  the  rate  of 
two  per  cent,  instead  of  at  tbe  rate  at  which  they  had  agreed  to  ilo  the 
work,  and  which  unquestionably  had  not  occupied  the  whole  of  their  time, 
as  they  bad  undertaken  the  liquidation  of  another  Company  in  June  1879. 

The  liquiilators  were  directed  to  pay  their  own  costs.  The  costs  of  the 
successful  creditors  in  opposition  to  the  summons  were  to  be  paid  in  full 
out  of  tbe  assets  of  the  Companies.  Certain  other  opposing  creditors 
were  directed  to  bear  their  own  costs,  and  the  costs  allowed  as  above 
were  to  be  taxed  as  between  party  and  party,  and  as  if  the  matter  had 
been  a  long  cause  in  Court. 

143.     The  official  liquidator  shall  be  described  by  Style  and 
the  style  of  the  official  liquidator  of  the  particular  *^"**^*  "^ 
Company  in  respect  of  which  he  is  appointed,  and  liquidator, 
not  by  his  individual  name.     He  shall  take  into  his  I 
custody,  or  under  his  control,  all  the  property,  effects 
and  actionable  claims  to  which  the  Company  is  or 
appears  to  be  entitled,  and  shall  perform  such  duties 
in  reference  to  the  winding-up  of  the  Company  as 
may  be  imposed  by  the  Court(i). 
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Sec.  94  of  the  Euglish  Companies'  Act  (25  and  26  Vic, 
c.  89),  1862;  and  sec.  115  of  the  Indian  Companies'  Act  X. 
of  1866,  verbatim,  save  that  these  sections  insert  the  words 
'*  or  liquidators"  after  '^  official  liquidator,"  and  correspond 
throughout  to  this  addition. 

Cf.  ?cr  88  of  Art  XIX.  of  1857. 

(i)  By  »f<iioii  247  po^t,  in  the  case  of  an  utiirgistcirecl  CompRtiy,  a 
Vesting  order  may  he  made. 

**  The  eflVct  of  a  winding-up  oider  is  to  constitute  the  official  liquida- 
tor a  trustee  of  the  property  of  tlie  Co-npany  for  the  creditors  of  the 
Company  who  were  creditors  Ht  the  time  of  the  winding-up.  The  order 
therefore,  prevents  the  Statute  of  Limitations  from  running  against  a 
creditor  neglecting  to  prove  his  debt  within  the  proper  time.**  Buckley, 
4th  ed.  241. 

See  sec.  15^,  po«t^  as  to  a  creditor  who  does  not  prove  within  the  time 
limited  i'ur  that  purpose. 

The  powers  of  a  liquidator  of  a  limited  Companv  are  more  extensive 
than  those  of  the  Company  prior  to  the  tvinding^up  order;  for  instance, 
he  can  assert  as  against  members  of  the  (Company  rights  which  the 
Company  itself  could  not  have  asserted ;  In  re  NotioMai  Funds  Assur- 
ojice  Co.,  10  Ch,  D.,  118,  where  Jesselt  M.  R.,  approves  the  dictum  of 
Lord  Hdtkerley  in   Waterhouse  v.  Jamif^on,  L.    K.  2  H.   L.  sec.  32. 

Consider  also  Mr.  Buckley *s  note  to  this  section  on  this  point,  4th  ed. 
242. 

When,  however,  the  Company,  having  confirmed  and  taken  the  benefit 
of  a  transaction,  could  not  impeach  it,  the  liquidator  bad  no  better  right; 
In  rk  Dronfield  Silkstone  Coal  Co.,  17  Ch.  Div.,  76. 

As  to  the  right  to  discovery  from  the  liquidator  and  the  liquidators* 
liability  for  costs»  see  Buckiey,  4th  ed.,  243. 

See  In  hk  C it i/ and  Country  Investment  Co.^  13  Ch.  Div.,  475,  and 
In  rb  Silver  Valley  Mines,  21  Oh.  Div.,  381,  for  the  rules  as  to  the  cost* 
of  official  liquidator*  on  appeal. 

In  Berisy.  Turnery  I.  L.  R.  7  Bom.  484,  it  was  held  that  if  the  official 
assignee  defends  a  suit  and  fails  he  is  liable  to  pay  the  plaintifTs  co^ts, 
ami  if  the  eatiite  is  insufficient,  he  will  have  to  bear  them  personally.  To 
protect  himself  lie  should  get  an  indemnity  from  the  parties  who  set  him 
in  motion. 

Power  of  144.     The  official  liquidator   shall   have   power, 

official  ^jj^Ij  ^.j^q  sanction  of  the  Court(i),  to  do  the  followinc: 

liquidator.  '  o 

things : — 

(a)  to  bring  or  defend  any  suit  or  prosecution,  or 
other  legal  proceeding,  civil  or  criminal,  in  the  name 
and  on  behalf  of  the  Company(iO; 

(/>)  to  carry  on  the  business  of  the  Company  so 
far  as  may  be  necessary  for  the  beneficial  winding- 
up  of  the  same(iii) ; 

(r)  to  sell  the  immoveable  and  moveable  property 
of  the  Company  by  public  auction  or  private  con- 
tract, with  power  to  transfer  the  whole  thereof  to 
any  person  or  Company,  or  to  sell  the  same  in 
parcels(iv) ; 
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(rf)  to  do  all  acts,  and  to  execute,  in  the  name 
and  on  behalf  of  the  Company,  all  deeds,  receipts 
and  other  documents,  and  for  that  purpose  to  use, 
when  necessary,  the  Company's  seal ; 

(e)  to  prove,  rnnlc,  claim  and  draw  a  dividend,  in 
the  matter  of  the  insolvency  of  any  contributory,  for 
any  balance  against  the  estate  of  such  contributory, 
and  to  take  and  receive  dividends  in  respect  of  such 
balance,  in  the  matter  of  the  insolvency,  as  a  sepa- 
rate debt  due  from  such  insolvent,  and  rateably  with 
the  other  separate  creditors ; 

(/)  to  draw,  accept,  make  and  endorse  any  bill 
of  exchange,  hundi  or  promissory  note  in  the  name 
and  on  behalf  of  the  Corapany(v) ;  also  to  raise,  upon 
the  security  of  the  assets  of  the  Company,  from 
time  to  time,  any  requisite  sum  or  sums  of  money ; 
and  the  drawing,  accepting,  making  or  endorsing  of 
every  such  bill,  huudi,  or  note  as  aforesaid  on  behalf  of 
the  Company  shall  have  the  same  effect  with  respect 
to  the  liability  of  such  Company  as  if  such  bill  or 
note  had  been  drawn,  accepted,  made  or  endorsed 
by  or  on  behalf  of  such  Company  in  the  course  of 
carrying  on  the  business  thereof; 

{g)  to  take  oiit,  if  necessary,  in  his  official  name, 
letters  of  administration  to  the  estate  of  any 
deceased  contributory(vi),  and  to  do,  in  his  oflScial 
name,  any  other  act  that  may  be  necessary  for 
obtaining  payment  of  any  monies  due  from  a 
contributory  or  from  his  estate,  and  which  act 
cannot  be  conveniently  done  in  the  name  of  the  Com- 
pany ;  and  in  all  cases  where  he  takes  out  letters  of 
administration,  or  otherwise  uses  his  official  name 
for  obtaining  payment  of  any  monies  due  from  a 
contributory,  such  monies  shall,  for  the  purpose  of 
enabling  him  to  take  out  such  letters  or  recover 
such  monies,  be  deemed  to  be  due  to  the  official 
liquidator  himself:  Provided  that  nothing  herein 
contained  shall  be  deemed  to  affect  the  rights,  duties 
and  privileges  of  the  Administrators  General  of 
Bengal,  Madras  and  Bombay  respectively  ; 

(/i)  to  do  and  execute  all  such  other  things  as  may 
be  necessary  for  winding-up  the  affiiirs  of  the  Com- 
pany and  distributing  its  assets(vii) 

16 
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Sec.  95  of  tte  English  Companies'  Act  (25  and  26  Vic,  c. 
89),  18G2,  midatis  mutandis -,  and  sec.  116  of  the  Indian 
Companies'  Act  X.  of  1866,  verbatim,  save  that  the  present 
section  omits  the  words  '*and  officiating  Administrator :i 
GeneraF'  after  '^  Administrators  General  "  which  are  in  sec. 
116  of  Act  X.  of  1866,  which  are  now  unnecessary:  s^-; 
sec.  13  of  The  Administrator  GeneraFs  Act  II,  of  ]874. 
.Cf.  sec.  89  of  Act  XIX.  of  18r>7. 

(i)  Sec.  146,  post  ;  rules  46,  48,  post. 

(li)  Sec.  247,  post,  as  to  vestiug  order  in  the  case  of  unregistered  Com- 
panies. 

(iii)  Sec.  197,  post ;  cf.  also  sec.  175,  post. 

(iv)  Sec.  204,  post ;  rule  32,  post. 

(v)  Sec.  72,  supra  ;  rule  46,  post, 

(vi)  Sec.  126,  supra;  154, /)os/. 

(vii)  See  sees.  201—205,  post. 

This  sec.  is  by  Tirtue  of  sec.  246,  post,  applicable  to  unregistered 
Companies,  which  are  beiug  wound- up  under  sec.  243,  post. 

Clause  (a^.  Where  in  a  winding-up,  strangers  to  the  Company,  who 
were  neither  creditors  nor  contributories,  ami  who  had  no  charge  upon 
the  assets  of  the  Company,  had  obtained  leave  to  institute  proceedings, 
in  the  name  of  the  Company,  against  the  directors  to  recover  certain 
sums  of  money  from  them,  the  Court  of  Appeal  Iield  that  there  was  no 
jurisdiction  to  give  such  leave,  and  the  action  must  be  dismissed  as  having 
been  instituted  without  authority,  and  the  f)erson8  bringing  it  must  pay 
the  costs  of  all  parties,  including  the  official  liquidators;  the  costs  of  the 
Company  being  ta.xed  as  between  solicitor  and  client,  and  the  other  costs 
as  between  party  and  party.  Cape  Breton  Co,  v.  Fenn,  17  Cb.  Div. ,  198. 

Clause  {b).  When  the  plaintiff  Company  let  railway  wagons  to  the 
defendant  at  a  yearly  rent  and  then  went  into  liquidation,  and  the  liquida- 
tors joined  the  Company  in  assigning  the  benefit  of  the  contract  to  another 
Company,  it  was  held  under  the  corresponding  clause  in  sec.  95  of  the 
English  Compaities'  Act,  186L\  that  they  had  power  to  continue  the  letting 
of  the  wagons,  British  }Vagon  Co.  v.  Lea,  5  Q.  B.  D  ,  149. 

But  to  give  the  Court  jurisdiction  to  sanction  a  cimtract  by  the  liquida- 
tor it  must  be  shown  that  its  object  is  the  beneficial  winding-up  of  the 
Company,  and  that  it  is  highly  expedient  for  that  purpose.  When  there- 
fore (in  a  creditor's  liquiilation)  the  object  of  a  proposed  business  contract 
was  to  facilitate  the  reccmstructiou  of  the  Company,  it  was  held  that  the 
Court  had  no  jurisdiction  to  sanction  the  contract ;  In  rb  Wreck 
/Recovery  and  Salvage  Co.,  15  Ch.  Div.,  353,  per  Thesiger,  L.  J.,  at  p. 
362.  "The  word  *  necessary*  imports  what  m»y  be  called  a  mercantile 
necessity,  something  which  would  be  hi)2hly  expedient  under  all  the 
circumstances  of  the  case  for  the  beneficial  winding-up  of  the  Company." 
And  see  In  re  Commercial  Bank  Corporation,  1  Ind.  Jur.  N.  S.,  355,  where 
the  provisional  liquidator  of  a  joint  stock  bank  was  allowed  to  advance 
money  for  the  ])urpo8es  of  a  plantation  which  had  been  mortgaged  to  it. 

In  In  re  Asphaltic  Wood  Pavement  Co.,  Lee  and  Chapman's  case,  26 
Ch.  D.,  624,  the  provisionai  official  liquidator  was  ordei-ed  and  empowered 
to  complete  the  contract  entered  into  by  the  Company,  and  w«8  held 
entitled  to  a  6rst  charge  on  the  monies  payable  under  the  contract  for  the 
cost  of  completing  the  work  incurred  by  him  since  the  winding-up. 

Clause  (c).  **  Moveable  and,  immoveable  property'' correspond  to  the 
words  **  real  and  personal  and  heritable  and  moveable  property,  effects 
and  things  in  action"  in  the  English  Companies'  Act.  A*  to  **  things 
in  action"  see  In  re  Park  Gate  Wagon  Works  Co.,  17  Ch.  Div., 
234,   where  claims  against  directors  for  misfeasance  were   held  to  be 
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•'things  in  action."  By  sec.  2  of  Act  I.  of  1863  (General  Clansei 
Act,  1868)  cl.  6,  **  moveable  property  meani  property  of  every  description 
except  immoveable  property,  **  which"  (by  cl.  5)  "  shall  include  land, 
benefits  to  arise  out  of  land,  and  things  attached  to  the  earth  or 
permanently  fastened  to  anything  attached  tu  the  earth.'' 

Clause  (/).  By  section  177  postt  the  same  or  perhaps  wider  powers  are 
conferred  on  liquidators  appointed  under  a  voluntary  winding-up. 

Clause  (f).  As  to  the  Administrators  General  of  Bengal,  Madras  and 
Bombay,  nae  Act  IL  of  1374,  and  IX.  of  1881. 

Clanse  (A).  A  liquidator  may  on  behalf  of  a  Company  waive  an  infor- 
mality in  a  iiotice  under  sec.  204,  post.  See  In  rk  Fleming  S.  and  fV. 
Co.  I.  L.  R.  6  Bom.  494. 

As  to  the  powers  of  liquidators  to  assert  new  rights  in  the  winding-up 
of  a  Company,  see  Buckley  4th  ed.,  pp.  108,  109,  359,  and  the  cases 
there  cited. 

145.  The  Court  may  provide  by  any  order  that  Discretion  of 
the  oflBcial  liquidator  may  exercise  any  of  the  above  Ljiidator. 
powers  without  the  sanction  or  intervention  of  the 

Court,  and  where  an  official  liquidator  is  provisionally 
appointed (i),  may  limit  and  restrict(ii)  his  powers  by 
the  order  appointing  him. 

Sec.  96  of  tho  English  Companies'  Act  (25  and  26  Vic, 
c.  89),  -1862;  and  sec.  117  of  the  Indian  Companies'  Act 
X.  of  1866,  verba tivi. 

(i)  Sec.  134,  sapra* 
(ii)  Cf.  Sec  195.  post. 

For  the  form  of  the  order  under  this  section,  see  In  re  Rochdale 
Property,  ^c,  Co.,  l2  Ch.  D.,  775. 

146.  The  official  liquidator  may  with  the  sane-  Appointment 
tiori  of  the  Court,  appoint  an  attorney  or  vakil  to  ^^j^"^'*"^^^'' 
assist  him  in  the  performance  of  his  duties :  Provided  official  liqui- 
that,  where  the  official  liquidator  is  an  attorney,  he  ^ator. 
shall   not   appoint   his   partner,    unless    the    latter 
consents  to  act  without  remuneration  (i). 

The  first  paragraph  corresponds  with  sec.  97  of  the  English 
Companies'  Act  (25  and  26  Vic,  c.  89),  1862,  substituting 
'*  solicitor  or  law  agent''  for  attorney  or  vakil;  and  sec.  118 
of  the  Indian  Companies'  Act  X.  of  1866,  verbatim. 

The  proviso  adopts  the  decision  in  In  rk  Universal  Pri- 
vate Tcl^.graph  Co.,  19  W.  R.  297  L.  T.,  884. 

(i)  See  note  to  rule  62,  post ;  and  Form  No.  12,  post. 

Ordinary  Powers  of  Court. 

147.  As  soon  as  may  be(i)  after  making  an  order  Collection 
for  windinff-up  the  Company,  the  Court  shall  settle  an*^  »5P^»«^«; 

-t-    ^      r  X    M      i^      •      ...X  ^    'A J.  I'c       .1    -  tionofaiiets. 

a  list  of  contributones(ii),  with  power  to  rectity  the 
register  of  members  m  all  cases  where  such  rectifica- 
tion is  required  in  pursuance  of  section  fifty-eight(iii), 
and  shall  cause  tjie   assets  of  the  Company  to   be  ^ 
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collected  and  appliecj  in  discharge  of  its  liabilities 
existing  at  the  date  of  the  said  order(iv). 

Soc.  98  of  tho  English  Companies*  Act  (25  and  2t>  Vic, 
c.  89),  1862;  and  sec.  119  of  tbo  Indian  Companies'  Act  X. 
of  1866j  substituting  tho  words  *' section  fifty-eight"  for  ''  this 
Act**  in  those  sections,  and  adding  the  words  ^^ existing  at 
the   date  of  the  said  order." 

Cf.  lec.  73  of  Act  XIX.  of  1857. 

(i)  Sec.  61,  supra. 

(ii)  Sec.  61;  rules  29—31,  post. 

(iii)  See  sec.  58,  supra,  and  notes  thereto,  p.  49. 

(iv)  As  to  the  words  "  existing  at  the  date  of  the  said  order**  which  are 
added  to  this  sec,  see  sees.  143,  supra^  and  177,  infraf  and  In  RE 
United  Ports  Co.  ex  parte  Etna  Co.,  36  L.  T.,  457. 

See  sec.  53  supra  (corresp  )nding  with  sec.  35  of  the  English  Companies' 

Act). 

Where  a  transfer  which  was  made  fifteen  months  before  the  winding-up 
was  valid  and  effectual,  and  the  rights  of  creditors  had  intervened, 
rectification  of  the  register  was  refused.     Cree  ▼.  SomervaU,   4   Ap.  Ca., 

6.18. 

For  a  case  where  the  official  liquidator  was  not  able  to  place  either 
bankrupt  shareholders  or  their  trustees  who  had  disclaimed  under  the 
ICnglish  Bankruptcy  Act  of  186.'),  s.  23,  on  the  list  of  contribiituries,  see 
In  Re  West  of  England  Bink  ex  parte  Bidden  and  Roberts,  12  Ch. 
D.,  288. 

Where  a  Company  are  estopped  by  their  own  conduct  from  dispnting  a 
transfer,  the  Court  has  no  jurisdiction  to  do  that  in  the  winding-up  for 
the  Company  which  the  Company  have  no  right  to  do  for  themselves, 
Chynoweth's  case,  15  Ch.  Div.,  13,  where  the  Company,  a  cost-book 
mine,  were  not  allowed  to  set  aside  the  transfer  which  had  been  acted 
upon  by  themselves. 

"  Where  an  alleged  contributory  contests  his  liability,  and  asserts  that, 
by  reason  of  a  transfer  or  otherwise,  some  one  else  is  liable  in  his  stead, 
he  ought  in  general  to  bring  before  the  Court  the  person  whose  name  he 
aays  ought  to  be  substituted  for  his  own,"  Buckley,  4th  ed.,  250. 

As  to  payment  of  osts  by  persons  disputing  th^r  liability  as  contribu- 
tortes,  see  Buckley,  4th  ed.,  251. 

In  In  RB  Muiunl  Society ,  18 Ch.  D.,  530,  Jessel,  M.  B.  declined  to  allow 
the  costs  of  the  parties  as  between  attorney  and  client  in  a  representative 
case  for  the  opinion  of  the  Court  in  a  winding-up,  and  allowed  them  as 
between  party  and  party  only,  not  following  Partes  case,  L.  R.  10  Eq., 
622,  on  this  point. 

As  to  payment  of  the  assets  of  the  Company  into  the  Bank,  &c.» 
see  rules  36,  42,  post,  and  as  to  proof  of  debts,  see  rules  20— 28  post. 

Provision  as  148-  In  Settling  the  list  of  contributories,  the 
tati7e^co*^°'  ^^^^^  ^hall  distinguish  between  persons  who  are 
tributories.    contributories  in  their  own  right,  and  persons  who 

are  contributories  as  being   representatives   of,   or 

being  liable  to  the  debts  of,  others. 

See.  99  of  the  English  Companies*  Act  (25  and  26  Vic,  c. 
89),  1862;  and  sec.  120  of  the  Indian  Companies'  Act  X.  of 

1866,  verhaiim. 
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The  English  sec.  continues  thus  :— 

'*  It  shall  not  be  necessary,  where  the  personal  representattre  of  any 
deceased  contributory  is  placed  on  the  list,  to  add  the  heirs  or  devisees  of 
such  cuntributory,  nevertheless  such  heirs  or  devisees  may  be  added  as 
and  when  the  Court  thinks  fit.'*  Under  the  Succession  Act  X.  of  1865, 
sec.  179,  as  regards  persons  domiciled  in  India  to  whom  that  Act  applies, 
all  property,  whether  moveable  or  immoveable,  vt-sts  in  the  executor  or 
administrntor.  See  also  sec.  4  of  the  Probate  and  Administration  Act 
V.  of  1881. 

(i)  See  sec.  126  supra,  and  rules  29—31,  post. 

149.     The  Court  may,  at  any  time  after  making  Power  of 
an   order  for  winding-up  a  Company,  require  any  remdre^deli- 
contributory  for  the  time  being  settled  on  the  list  of  very  of 
contributories,  trustee,  receiver,  banker  or  agent  or  v^^P^^^y- 
oflBcer   of    the   Company   to   pay,    deliver,   convey, 
surrender  or  transfer  forthwith,  or  within  such  time 
as  the  Court  directs,  to  or  into  the  hands  ot   the 
official   liquidator(i),   any  sum  or  balance(ii),  books, 
papers(iii),  estate  or  effects  which  happen  to  be  in  his 
hands  for  the  time  being,  and  to  which  the  Com- 
pany is  primd/acie  entitled(iv). 

Sec.   100  of  the  English  Companies'  Act  {25  and  26  Vic., 
c.  89),  18G2  ;  and  sec.  121  of  the  Indian  Companies'  A2:  X. 
of  1866,  verbatim, 
(i)  Sec.  152,  post. 

(ii)  Cf.  sec.  214,  post. 

(iii)  See  sec.  162$  post. 

(iv)  Sec  Form  No.  13,  post. 

"This  section  is  applicable  only  to  the  contribitlories  ami  officers  of 
the  Company,  and  ought  not  to  be  extended  to  im  lude  other  persons,*' 
Buckley,  4th  ed.,  253. 

160*     The  Court  may,  at  any  time  after  making  p^^^^  ^f 
an   order   for   winding-up  the  Company,   make  an  Court  to 
ordsr(i)  on  any  contributory  for  the  time  being  settled  ^l^p^t  ^f 
on  the  list  of  contributories  directing  payment  to  be  deksby 
made,  in  manner  in  the  said  order  mentioned,  of  any  ^contributory, 
monies  due  from  him  or  from  the  estate  of  the  person 
ivhom  he  represents  to  the  Company,  exclusive  of 
any  monies  which  he,  or  the  estate  of  the  person 
whom  he  represents,  may  be  liable  to  contribute  by 
Tirtue  of  any  call  made  or  to  be  made  by  the  Court 
in  pursuance  of  this  part  of  this  Act(ii). 

The  Court  may,  in  making  such  order,  when  the 
Company  is  not  limited,  allow  to  such  contributory, 
by  way  of  set-off,  any  monies  due  to  him  or  the 
estate  which  he  represents  from  the  Company  on 
any  independent  dealing  or  contract  with  the  Com- 
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pany,  but  not  any  monies  due  to  him  as  a  member 
of  the  Company  in  respect  of  any  dividend  or 
profits. 

Provided  that,  when  all  the  creditors  of  any  Com- 
pany, whether  limited  or  unlimited,  are  paid  in  full, 
any  raonies  due  on  any  account  whatever  to  any 
contributory  from  the  Company  may  be  allowed  to 
him  by  way  of  set-off  against  any  subsequent  call  or 

Calls(iii). 

In  the  event  of  the  winding-up  of  any  limited 
Company,  the  Court,  if  it  thinks  fit,  may  make  to 
any  director  or  manager  of  such  Company  whose 
liability  is  unlimited  the  same  allowance  by  way  of 
set-off  as  under  this  section  it  may  make  to  a  con- 
tributory where  the  Company  is  not  limited(iv). 

The  first  three  paragraphs  correspond  with  sec.  101  cf 
rhe  English  Companies'  Act  (25  and  26  Vic,  c.  89),  1862; 
and  sec.  122  of  the  Indian  Companies^  Act  X.  of  1866, 
verbatim.  The  last  paragraph  corresponds  with  sec.  6  of  the 
English  Companies'  Act  (-30  and  31  Vic,  c  131),  1867. 

Cf.  also  11  ana  12  Vic.  c.  45,  •.  ^^, 

(i)  See  Form  No.  13,  post, 

(ii)  See  sec.  \h\,post. 

(iii)  See  sec.  61  [g)  supra, 

(iv)  See  sec.  7,  supm. 

As  to  the  effect  of  this  section  and  as  to  set-off  in  winding-up 
generally,  see  Buckley,  4th  ed.,  pp.  255,  256. 

This  question  of  set-off  of  a  debt  due  from  the  Company  against  calls 
was  fully  considered  by  Jessdy  M.  A.,  in  In  re  Whitehouse and  Co  ,9  Ch. 
i>.>  595,  where  it  was  \\t\i\  that  when  a  limited  Company  is  in  vuluntar}' 
liquidation,  a  contributory  cannot  set-off  a  debt  due  to  him  from  the 
Company  against  calls  made  against  htm  either  by  the  Company  before, 
or  by  the  liquidator  after,  the  resolution  to  wind-up. 

The  following  conclusions  may  be  derived  from  that  case  : — 

(a)  Under  sec*  38  of  the  English  Companies*  Act  [which  corresponds 
with  sec.  61  supra'},  calls  made  in  n  winding-up,  being  calls  for  somethuig 
unpaid  on  the  shares,  are  not  a  debt  due  to  the  Company,  but  a  contribu- 
tion due  by  the  member. 

(b)  Unpaid  calls  made  before  the  winding-up,  though  a  debt  due  to  the 
Company,  are  not  the  less  an  amount  unpaid  on  the  shares  in  respect  of 
which  the  member  is  liable,  and  therefore  he  must  be  liable  to  contribute 
all  that  is  unpaid  on  his  shares. 

(c)  The  contribution  due  from  the  member  is  a  contribution  to  the 
assets  enforceable  by  the  liquidator  and  not  at  all  a  debt,  and  there  is  no 
question  of  set-off  as  between  calls,  that  is,  the  amount  unpaid  on  the 
shares,  and  a  debt  due  by  the  Company  to  the  contributory. 

(d)  The  101st  sec.  of  the  English  Act  [which  correspond^  ^ith  the 
present  section],  raises  the  implication,  though  upon  the  principles  above 
stated  it  is  not  really  wanteil,  that  there  is  no  set -off  to  be  allowed  in  the 
rase  of  a  limited  Company  for  a  sum  of  money  due  from  the  Company 
to  a  person  liable  to  the  Company. 
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(e)  This  section  applies  to  a  winding-up  by  the  Court ;  to  a  winding-up 
voluntarily  ;  and  to  a  voluntary  liquidation  under  the  supervision  of  the 
Court. 

See  also  In  re  General  Works  Co.,  G'dVs  can,  12  Ch.  D.,  755. 

151.  The  Court  may,  at  any  time  after  making  an  Power  of 
order  for  windincr.up  a  Company,  and  either  before  ^^"^^  *^, 

o         •!         ^      "         --i^i  /*»•  p.i      make  calls. 

or  alter  it  has  ascertained  the  suraciency  01  the 
assets  of  the  Company,  make  calls (i)  on,  and  order 
payment  thereof  by,  all  or  any  of  the  contribiitories, 
for  the  time  being  settled  on  the  list  of  contribu- 
tories  to  the  extent  of  their  liability,  for  payment  of 
all  or  any  sums  it  deems  necessary  to  satisfy  the 
debts  and  liabilities  of  the  Company,  and  the  costs, 
charges  and  expenses  of  winding  it  up,  and  for  the 
adjustment  of  the  rights  of  the  contributories 
amongst  themselves. 

The  Court  may,  in  making  a  call,  take  into  con- 
sideration the  probability  that  some  of  the  contribu- 
tories upon  whom  the  same  is  made  may  partly  or 
wholly  fail  to  pay  their  respective  portions  of  the 
samei^ii). 

Sec.  102  of  the  English  Companies'  Act  (25  and  26  Yic, 
.J.  ^9),  1862;  and  sec.  123  of  the  In«han  Companies'  Act  X. 
ui   1^6G,  verba fhn, 

C(.  also  sec.  79  of  Act  XIX.  of  1857. 

(i)  See  sec.  166,  infra ;  rules  33 — 35,  infra. 

(ii)  Sec.  177  [i)  post,  calls  in  voluntary  winding-up. 

See  sec.  61,  supra,  ami  note  thereto,  »vith  reference  to  the  liability  of 
present  and  past  members. 

As  to  interest  on  calls  if  not  paid,  sec  sched.  L,  table  A,  cl.  6,  post, 

"  Persons  who  are  on  the  register  of  shareholders  at  the  commencement 
of  the  winding-up,  having  thereby  incurred  n  primd  facie  legal  liability, 
nre  not  entitled  to  resist  the  making  of  «  call  on  the  ground  that  they  assert 
a  rieht  to  have  their  names  removed  from  the  list ;  but  their  remedy  is  to 
apply  for  the  suspension  of  the  operation  of  the  call  as  against  themselves,*' 
Buckley,  4.th  ed.,  25i*. 

152.  The    Court   may  order  any  contributory,  Power  of 
purchaser  or  other  person  from  whom  money  is  due  ^^^^^  ^^ 
to  the  Company  to  pay  the  same  into  the  Bank  ofmentinto 
Bengal,  the  Bank  of  Madras  or  the  BanJc  of  Bombay,  ^«"^- 
as  the  case  may  be,  or  any  branch  thereof  respec- 
tively, to  the  account  of  the  officiaUiquidator  instead 

of  to  the  official  liquidator ;  and  such  order  may  be 
enforced(i)  in  the  same  manner  as  if  it  had  directed 
payment  to  the  oflficial  ]iqaidator(ii). 
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Soc.  10:^  of  the  English  Companie^^'  Act  (25  and  26  Vic, 
..'.  S^),  18()2,  substltutiiig  the  Bank  of  Bengal,  Madras  or 
liouilKiy  fur  ^'the  Bank  of  England  or  any  bmnch  thereof" 
in  that  Ac<  ;  and  sec.  121  of  the  Indian  Companies^  Act 
X.  of  18CG,  verbal hn. 

Cf.  sec.  82  <>f  Act  XIX.  of  1857. 
(i)  See  rule  38,  post. 

(ii)  See  sec.  149,  supra,  and  rules  11,  32,  36—39,  pott. 

Regulation  153.  AH  raonies,  bills,  hundis,  notes  and  other 
of  account  securities  paid  and  delivered  into  the  Bank  of  Bengal, 
the  Bank  of  Madras,  or  the  Bank  of  Bombay,  or 
any  branch  thereof  respectively,  in  the  event  of  a 
Company  being  wound  up  by  the  Court,  shall  be 
subject  to  such  order  and  regulation  for  the  keeping 
of  the  account  of  such  monies  and  other  effects, 
and  for  the  payment  and  delivery  in,  or  investment 
and  payment  and  delivery  out,  of  the  same  as  the 
Court  may  directci). 

Sec.  104  of  the  English  Companies'  Act  (25  and  26  Vic, 
c.  89),  1862,  substituting  the  Bank  of  Bengal,  Madras  and 
Bombay  for  *'  the  Bank  of  England  or  any  branch  thereof^'  ; 
and  sec.  125  of  the  Indian  Companies'  Act  X.  of  1866, 
adding  the  word  "  hundis.^^ 
(i>  See  rules  3(3—41  post. 

Provision  154.     If    any   person   made   a   contributory    as 

in  case  of  re-  personal  representative  of  a  deceased  contributory 
contributory  makes  default  in  paying  any  sura  ordered  to  be  paid 
not  paying  by  him,  proceedings  may  be  taken  for  administering 
wdered.  ^^^  property  of  such  dn^ceased  contributory,  whether 
moveable  or  immoveable,  or  both,  and  of  compelling 
payment  thereout  of  the  monies  due(i). 

Sec,  105  of  the  English  Companies*  Act  (25  and  26  Vic, 
c.  89),  1862,  substituting  moveable  and  immoveable  property 
for  "personal  and  real  estates"  in  that  Act;  and  sec.  126  of 
the  Indian  Companies'  Act  X.  of  1866,  verbatim, 

(i)  See  sees.  126,  and  144  (g)  supra. 

Order  155.     Any  order  made  by  the  Court  in  pursuance 

conclusive  of  this  Act  upon  any  contributory  shall,  subject  to 
the  provisions  herein  contained  for  appealing  against 
such  order(i),  be  conclusive  evidence  that  the  monies, 
if  any,  thereby  appearing  to  be  due  or  ordered  to 
be  paid  are  due  ;  and  all  other  pertinent  matters 
stated  in  such  order  are  to  be  taken  to  be  truly 
stated  as  against  all  persons  and  in  all  proceedings 
whatsoever. 
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Soc.  106  of  the  English  Companies'  Act  (25  and  26  Vic, 
c.  89),  1 862,  which  however  concludes  thus :  ^'  with  the  excep- 
tion of  proceedings  taken  against  the  real  estate  of  any 
deceased  contributoiy,  in  which  case  such  order  shall  only  be 
pr/»n7/ac?V  evidence  for  the  purpose  of  charging  his  real 
estate,  unless  his  heirs  or  devisees  were  on  the  list  of  contri- 
bntories  at  the  time  of  the  order  being  made'*;  and  sec.  127 
of  the  Indian  Companies^  Act  X.  of  ISGG,  vcrhatim. 
.  (i)  Sec.  169.  post. 

See  note  to  sec.  1 48,  supra. 

156.  The  Court  may  fix  a  certain  day  or  certain jCourt  may 
days  on  or  within  which  creditors  of  the  CornpanyPp,^-^^^^^^^  ^^^ 
are  to  prove  their  debts  or  claims,  or  to  be  excluded'proving 
from  the  benefit  of  any  distribution    made    beforoi^'^'""  ^^*"* 

,     J    ,  ,  J     -^  I  tain  time. 

such  debts  are  proved. 

Sec.  107  of  the  English  Companies'  Act  (25  and  26  Vic. 
c.  89),  1862;  and  sec.  128  of  the  Indian  Companies'  Act 
X.  of  1366,  verbatim. 

Cf.  sec.  83  of  Act  XIX.  of  1857. 

See  rules  20—28  infra, 

III  In  re  Kit  Hill  Tunnel  e\  parte  IVilliams,  IG  Ch.  D.,  590,  a  seemed 
creditor,  who  had  not  assessed  the  value  of  his  security,  was  allowed 
to  come  in  and  prove  for  the  unsecured  balance  of  his  debt,  on  the  terras 
of  his  disturbing  no  past  dividend;  and  see  Hicks  v.  May,  13  Ch. 
Div.,  23(). 

In  the  English  Companies*  Act,  1862,  there  follows  sec.  108,  which 
relates  to  proceedings  in  the  Court  of  the  Vice- Warden  of  the  Stannaries 
on  proof  of  debts. 

157.  The   Court   shall  adjust  the  rights  of  the  Court  to 
contributories  anaongst  themselves,    and   distribute  ^'^'J^^^^^'^^^^ 
any    surplus  that  may  remain  amongst  the  parties  tories. 
entitled  thereto. 

Sec.  109  of  tho  English  Companies'  Act  (25  and  26  Vic, 
c.  89),  1862;  and  sec.  129  of  the  Indian  Companies'  Act 
X.  of  1866,  cerhatim. 

Cf.  sec.  85  of  Act  XIX.  of  1857. 

Under  this  section  the  Court  will  not  enforce  equities  which  persons, 
^hoy  as  tortfeasors  (being  also  contributories)  htive  been  ordered  to  pay 
money  nnder  section  214,  post^  may  have  against  other  persons,  who 
happen  also  to  be  contributories,  to  compel  them  to  make  good  the  money 
so  ordered  to  be  paid  :  the  Court  will  only  adjust  the  rights  of  contributories 
qua  contributories.     In  re  Alexandra  Palace  Co.,  23  Ch.  D.,  297. 

Not  with  $tandin<;  a  limitation  in  the  memorandum  of  association  of  a 
mutual  iiisumnce  Company  up(m  the  liability  of  its  members  as  memliers, 
they  mav  be  liable  as  insurers  or  as  assured  beyond  that  limit.  See  Lion 
Aitsurance  Association  y.  Tucker,  12  Q.  B.  Div.,  176,  referred  to  supra,  p.  8. 

158*     The  Court  may,  in  tho  event  of  tho  assets  Court  to 
being  insufficient  to  satisfy  the  liabilities,  make  an  order  costs. 
order  as  to  the  payment  out  of  the  estate  of  the 
Company  of  the  costs,  charges  and  expenses  incurred 
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in  winding-up  any  Company  in  such  order  of  priority 
as  the  Court  thinks  just(i). 

Sec.  110  of  thu  English  Comjmiiie?"  .\ct  (25  and  2o    Vic, 
0.  ^9),  1802  ;  and  6ql\  I'di)  of  lUu  Ibdiau  Coui[>anies'  Act  K. 
•»t'  Id  GO,  verbatim. 
Cf.  sec.  86  of  Act  XIX.  of  1857. 

(i)  See  sec.  ISSy  post,  as  to  the  costs  of  a  voluntary  ninding-np. 
'*  In  Englanil  the  rule  of  the  Court  is  that  in  the  first  place  the  costs 
of  tlie  petition  for  winding-up  are  to  be  paid  out  of  the  assets,  next  the 
costs  of  the  winding-up,  and  then  the  remuneration  of  the  Official 
Liquidator."  Buckley,  4th  ed.,  264,  and  cases  there  cited;  and  see 
Palmer's  Precedents,  3rd  ed.,  p.  517. 

The  section  applies  to  costs  incurred  by  the  liquidator  in  the  course  of 
the  winding-up,  and  the  Court  has  no  discretion  to  order  payment  of 
anything  except  legal  demands  on  the  Company,  see  In  re  Hull  Central 
Drapers/  Co.,  16  Ch.  Div.,  3*26,  cited  supra, 
Prionty  in  case  In  In  RE  Dronfield  Silkstone  Coal  Co.  (No  2)  23  Ch.  D.,  511,  Ckitty  J. 
of  insufflciency  jj^j^j  ^l^J^^  where  the  assets  of  a  Company  in  compulsory  liqui«lation  are 
insufficient  for  pnyment  of  the  couts  of  winding-up,  the  official  liquidator 
is  not  entitled  to  any  remuneration ;  and  that  w  here  in  the  compulsory 
winding-up  of  a  Company  the  assets  are  insufficient  for  the  payment  in 
full  of  costs,  the  costs  of  realisation  are  payable  out  of  the  assets  in 
priority  to  costs  incurred  in  internal  litigation,  and  these  latter  costs^ 
includmg  those  of  the  liquidator,  are  payable  rateably,  without  regard  to 
priority  in  the  dates  of  the  orders  under  which  such  costs  have  been 
directed  to  be  paid;  uol  followed  in  Dominion  ufCa.uda  Co.  27  Cli.  Div.  33. 

159.  When  the  affairs  of  the  Company  have 
been  completely  wound-up,  the  Court  shall  make  an 
order  that  the  Company  be  dissolved  from  the  date 
of  such  order,  and  the  Company  shall  be  dissolved 
accordingly(i). 

Sec.  Ill  uf  tlu»  English  Cunipunle.s'  Act  (2-j  and  L'G  \'ic., 
c.  H.*;,  180:^;  and  sec.  131  of  tlie  Indian  Companies'  Act  X. 
of  I  800,  vcrbiitiin. 

Cf.  sec.  91  of  Act  XIX.  of  1^57. 

(i)  See  rules  60-62, ;50«/,  and  Form  No.  49,  post;  and  sec.  1S7,  post, 
as  to  voluntary  winding-up. 

See  In  re  Carwar  Co.,  I.  L.  R.,  6  Bom.  640,  cited  in  notes  to  sec.  187 
and  195,  post. 

Registrar  to        160.     Any  Order  SO  made  shall  be  reported  by 
TdLStion  th^  official  liquidator  to  the    Registrar,    who    shall 
of  Company,  make  a   minute    accordingly   in    his    books    of  the 
dissolution  of  such  Company. 

w^ec.  112  of  tbo  English  Companies'  Act  (25  and  2G  Vic, 
c.  89),  1802  ;  and  sec.  132  of  the  Indian  Companies'  Act  X. 
<'f  l.^GG^  rrrhutlm. 

Cf.  sec.  92  of  Act  XIX.  of  1857- 

**  Official  Tquidator"  does  not  include  the  liquidators  in  a  winding-up 
under  supervision,  see  In  re  Carwar  Co.,  I.  L.  K.  6  Bom.  640. 

Penalty  for         161.     If  the  official  liquidator  makes  default  in 
dfsV^TuK  o^  reporting  to  the  Registrar,  in  the  case  of  a  Company 

Company. 
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being  wound  up  by  the  Court,  the  order  that  the 
Company  be  dissolved,  he  shall  be  liable  to  a 
penalty  not  exceeding  one  hundred  rupees  for  every 
day  during  which  he  is  so  in  default. 

Se(\  llo  of  tlie  English  Companies*  Act  (25  and  20  Vic, 
c.  8U),   ]8<)2,  substitiiti-ng  "  one  hnndred  rupees''  for  "live 
pounds''  in  that  section;  and  sec.  VS3  of   the   Indian    Com-    . 
pauios'  Act  X.  of  18(30,  verbatim. 

In  the  English  Companies'  Act  of  1862  here  follows  section  114, 
providinjc  that  a  duly  registered  petition  for  winding-up  by  the  Court  shall 
constitute  a  Zi«  pendens  within  the  terms  of  2  and  3  Vic,  c.  11.  The 
section  however  is  repealed  by  30  and  31  Vic,  c.  47  s.  1,  from  the  passing 
of  that  Act. 

Extraordinary  Powers  of  Court. 

162.     The  Court  may,  .after  it  has  made  an  order  Power  of 
for  winding-up  the  Company,  summon(i)  before  it  any  ^^^^  *° 
ofRcer(ii)  of  the  Company,  or  person  known  or  suspect-  !ons"before  ^' 
ed  to  have  in  his  possession  any  of  the  estate  or  >*  suspected 
effects(ii)  of  the  Company,  or  supposed  to  be  indebted  pro*I)7rtyV 
to  the  Company,  or  any  person  whom  the  Court  may  Company, 
deem  capable  of  giving  information  concerning  the 
trade,  dealings,  estate  or  effecfcs(iii)  of  the  Company, 

If  any  person  so  summoned,  after  being  tendered 
a  reasonable  sum  for  his  expenses,  refuses  to  come 
before  the  Court  at  the  time  appointed,  having  no 
lawful  impediment  (made  known  to  the  Court  at  the 
time  of  its  sitting  and  allowed  by  it),  the  Court  may 
cause  such  person  to  be  apprehended  and  brought 
before  the  Court  for  examination(iii). 

The  Court  may  require  any  such  oflBcer  or  person 
to  produce  any  documents(ii)  in  his  custody  or  power 
relating  to  the  Company.  Nevertheless^  in  cases 
where  any  person  claims  any  lien  on  documents 
produced  by  him,  such  production  shall  be  without 
prejudice  to  such  lien,  and  the  Court  shall  have 
jurisdiction  in  the  winding-up  to  determine  all 
questions  relating  to  such  lien. 

Sec.  llo  of  the  English  Compaui(\^'  Act  (25  and  26  Vii-., 
c.  81^);  1862,  substituting  '*  docnraenrs'^  for  *'  books,  paper?, 
deeds,  writings,  or  other  documents'' in  tliat  section;  /md 
see.  lol  of  the  Indian  Companies'  Act  X.  of  1866,  verbal' la. 

Cf.  sec.  75  of  Act  XIX.  of  1857. 

(i)    See  Form  No.  47,  post. 

(ii)  See  sec.  149,  supra  ;  and  sec.  214,  po^. 

(iji)  See  sec.  163,  post. 
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As  to  ^'ho  is  n  person  capable  of  giving  information  in  reference  to  the 
assets  of  the  Company,  see  Massey  v.  Allen,  9  Ch.  D  ,  164. 

The  Court  of  Appeal  will  not  interfere,  unless  in  an  extreme  rase,  with 
the  discretion  of  the  judge  in  the  Court  below,  who  has  suniinoned  a 
person  for  examination  under  this  section,  In  re  Go/c/Co.,  12Ch.Div.,  77. 
And  semble,  a  person  so  summoned  to  be  examined  has  no  locus  standi 
to  appeal  against  the  order  directing  him  to  attend  forexaminatitm,  ibid. 

In  IVhitworth's  case,  19  Ch.  Div.,  118,  it  was  held  that  if  the 
jurisdiction  to  order  his  examination  exists  the  witness  has  no  locus 
standi  to  appeal  against  the  order. 

A  voluntary  liquidator  who  applies  to  the  Court,  under  sec.  1S8  of  the 
English  Companies*  Act,  18^>2  [which  corresponds  with  sec.  182,  post}, 
for  an  order  under  this  section  to  examine  a  person  in  respect  of  the 
affairs  of  the  Company,  is  not  entitled  as  of  right  to  the  order,  but  must 
satisfy  the  Court  that  it  will  be  just  ami  beneficial  for  the  purposes  of 
the  winding-up.  Anil  if  he  has  brought  an  action  on  bfhalf  of  the 
Company  against  an  officer  of  the  Company,  and  has  administered  inter- 
rogatories which  have  been  fully  answered  by  the  defendant,  he  will  not 
be  entitled  to  an  order  under  this  section  for  the  examination  of  the 
defendant,  unless  he  satisfies  the  Court  that,  notwithstandmg  the 
interrogatories  already  administered,  he  has  a  strong  case  for  a  further 
examination,  In  re  Metropolitan  Bank,  Hieron's  case,  15  Ch.  Div.,  139. 
Cf.  ex  parte  Nicholson,  In  re  Wilson,  14  Ch.  Div.,  203. 
the  '^^^  examination  umler  this  section  is  as  a  general  rule  entrusted  to  the 
liquidator,  but  it  is  discretionary  with  the  Judge  whether -he  will  entrust 
either  the  whole  or  any  part  of  the  examination  to  creditors  or  con- 
tributories,  and  whether  he  will  or  will  not  confine  the  examination 
within  certain  limits,   Whitworth*8  case,  19  Ch.  D.,  118. 

The  Court  has  a  discretion  to  allow  admitted  creditors  of  a  Company 
in  course  of  winding-up,  to  attend  the  examination  of  witnesses  under 
this  section.  In  re  Greys  Brewery  Co,,  25  Ch.  D.,  400,  where  Chitty,  J. 
enunciates  the  object  and  scope  of  the  section. 

As  to  the  right  of  the  person  summoned  to  have  counsel  and  solicitor 
present  on  his  behalf,  and  to  be  re-examined  for  the  purpose  of  explaining 
his  examination  in  chief,  see  In  re  Cambrian  Mining  Co.^  20  Ch.  D.,376. 
Notes  of  his  examination  may  also  be  taken  and  carried  away,  but  they 
must  only  be  used  for  the  purpose  of  the  re- examination,  ibid. 

In  In  RE  Nursey  Kessowjee  and  Co.,  I.  L.  R.  3  Bom.  270;  it  was  held 
that  a  witness  summoned  under  the  analogous  section  (36)  of  the  Indian 
Insolvent  Act  (11  and  12  Vic,  c.  21),  could  not  claim  the  assistance  of 
counsel  as  of  right ;  but  counsel  might  properly  be  allowed  to  attend  under 
special  circumstances. 

As  to  the  discretion  of  the  Court  to  order  the  production  of  documents 
by  a  witness  summoned  under  the  analogous  section  (96)  of  the  Knglisb 
B.inkruptcv  Act  (32  and  33  Vic,  c.  71),  1869,  see  ex  parte  Tatton,  In  rb 
norj9,  17*Ch.  Div.,512. 

And  as  to  a  witness  summoned  under  the  last-mentioned  Act  refusing 
to  answer,  upon  the  ground  that  he  might  thereby  criminate  himself,  see 
ex  parte  Beijnohls,  In  re  Retinoids,  20  Ch.  Div.,  294  [in  England]. 
In  India  the  rule  is  different,  see  sees.  132,  146  of  the  Evidence  Act  I.  of 
1872. 

If  a  solicitor  receives  documents  pending  the  liquidation  of  a  Com- 
pnny  he  cannot  claim  to  retain  them  by  virtue  of  his  lien,  so  as  to 
interfere  with  the  due  prosecution  of  the  liquidation  and  the  due  carrying 
out  of  the  duties  of  the  liquidator.  In  re  Capital  Fire  Insurance 
Association,  24  Ch.  Div.,  408. 

In  the  English  Companies'  Act,  1862,  here  follows  a  section  (116)  con- 
taining special  provisions  as  to  the  Court  of  the  Vice- Warden  of  the 
Stannaries. 
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163.  The  Court  may  examine  upon  oath,  either  Examination 
by  word  of  mouth  or  upon   written  interrogatories,  q^^^J*'*^*  ^-^ 
any  person  appearing  or  brought  before  it  in  manner 
aforesaid(i),  concerning  the  affairs,  dealings,  estate  or 

effects  of  the  Company,  and  may  reduce  into  writing 
the  answers  of  every  such  person,  and  require  him 
to  subscribe  the  same. 

Sec.  117  of  tho  English  Companies'  Act  (25  and  2*>  Vic, 
c.  89),  18G2;  and  sec.  11^5  of  the  Indian  Companies^  Act  X. 
of  ly<3G,  verbatim. 

(i)    Under  section  162. 

By  sec.  2  (CI.  17)  of  the  General  Clauses  Act  I.  of  1868,  "onth" 
"swear"  ami  **aflBdavit"  shall  include  affirmarion,  declanition,  affirming 
and  declaring  in  the  case  of  persons  allowed  by  law  to  aiiirm  or  declare 
instead  of  swearing. 

As  to  interrognting  a  member  of  a  Company  which  is  a  party  to  an 
QctioUf  j»ee  Berkeley  v.  Standard  Discount  Co.,  9  Ch.  D.,  (i43. 

**  Affairs'*  in  this  section  is  substituted  for  "trade"  in  the  preceding 
section,  and  mokes  this  section  rather  wider,  see  Massey  v.  Alletiy  9  Ch. 
D.,  168. 

164.  The  Court  may,  at  any  time  before  or  after  Power  to 

it  has   made  an  order  for  winding-up  a  Company,  ^^^^^  cnntri- 
upon  proof  being  given  that  there  is  probable  cause  to  abscond  or 
for  believing  that  any  contributory(i)  to  such  Company  to  remove  or 
is  about  to  quit  British  India  or  otherwise  abscond,  ^^"jJ-^*^^*°^ 
or  to  remove  or  conceal  any  of  his  goods  or  chattels,  property, 
for  the  purpose  of  evading  payment  of  calls,  or  for 
avoiding  examination  in  respect  of  the  affairs  of  the 
Company,  cause  such  contributory  to  be  arrested, 
and  his  books,  papers,  monies,  securities  for  monies, 
goods  and  chattt^ls  to  be  seized,  and  him  and  them 
to  be  safely  kept  until  such  time  as  the  Court  may 
order. 

Sec.  118  of  tho  English  Companies'  Act  (25  and  26  Vic, 
c.  89),  18G2,  substituting '^  British  India"  for '*  United 
Kingdom'^  in  that  section;  and  sec.  1'3C  of  the  Indian 
Companies'  Act  X.  of  186C,  verbatim. 

(i)  Sec.  124,  supra. 

Claims  upon  the  immoveable  property  of  a  contributory  are  not  dealt 
with  bv  this  section,  but  must  be  dealt  \iith  according  to  the  general  law. 
Sei  Buckley,  4th  ed.,  274. 

165.  Any  powers  by  this  Act  conferred  on  the  powers  of 
Court  shall  be  deemed  to  be  in  addition  to,  and  not  p".^"**  ^^*™"" 
in  restriction  of,   any   other   powers  subsisting   of  '^  ^   * 
instituting  proceedings  against  any  contributory,  or 

the  estate  of  any  contributory,  or  against  any  debtor 
of  the  Company,  for  the  recovery  of  any  call  or  other 
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suras  due  from  such  contributory  or  debtor,  or  his 
estate ;  and  such .  proceedings  may  be  instituted 
accordingly. 

Sec.  11 !»  of  the  English  Conipauics'  Aei  (1^'.  and  2G  Vic, 
o.,  89),  ]8G:i  ;  and  .sue.  l-JT  oi'  the  Jndian  Cojopanics^  Act  X. 
uf  lb()<),  rerbf/tif/i. 

Enforcement  of,  and  Appeal  fronts  Orders. 

166.  All  orders  made  by  a  Court  under  this  Act 
may  be  enforced  in  the  same  manner  in  which 
decrees  of  such  Court  made  in  any  suit  pending 
therein  may  be  enforced.  i 

Sec.  ]20  of  the  English  Companies'  Act  (£5  and  2G  Vic,, 
c.  89),  18G2,  directs  that  all  orders  made  by  the  Court  of 
Chancery  under  that  Act  may  be  enforced  in  the  same 
manner  as  orders  of  that  Court  in  any  suit  pending  therein, 
and  adds  a  provision  with  reference  to  the  (.'onrt  of  the 
A'ice-Warden  of  the  Stannaries;  sec.  138  of  the  Indian 
Companies^  Act  X.  of  1&G6,  verbatim. 

As  to  enforcement  of  decrees  see  the  Civil  Procedure  Code  XIV.  of 
1882,  Chap.  XIX.  ss.  223—343. 

In  the  English  Companies'  Act,  1862,  here  follows  section  121,  which 
gives  a  power  to  the  Courts  in  Scotland  to  order  contributories  ia 
Scotland  to  pay  calls. 

Order  made       167.     Any  Order  made  by  a  Court  for  or  in  the 

in  any  Court  course  of  the  winding-up  of  a  Company  under  this 

enforced  by   -^^t  shall  be  enforced  in  any  part  of  British  India, 

other  Courts,  other  than  that  in  which  such  Court  is  situate  in 

the  Court  that  would  have  hadjurisdiction  in  respect 

of  such   Company  if  the   registered   office   of  the 

Company  had  been  situate  in  such  other  part,  and 

in  the  same  manner  in  all  respects  as  if  such  order 

had  been  made  by  the  Court  that  is  hereby  required 

to  enforce  the  same. 

Cf.  sec.  122  of  the  English  Companies'  Act  (25  find  2i] 
Vic,  c.  SO),  1^^«»2,  which  provides  for  orders  made  in  England 
being  enforced  in  Ireland  and  Scotland;  sec.  1^30  of  the 
Indiau  Companies^  Act  X.  of  180r»,  rcrlntflm, 

Cf.  the  provisions  in  the  Civil  Procedure  Code  for  the  execution  by  one 
Court  of  decrees  passed  by  another.    Act  XIV.  of  1882.  Chap.  XIX.  A. 

In  In  rb  the  City  of  Glasgoio  Bank,  14  Ch.  D.,  628,  Jessel,  M.  R, 
directed  (following  iK  re  Hollyford  Copper  Mining  Co.,  L.  R.  5  Ch  ,93) 
that  where  an  order  for  a  call  had  been  made  by  the  Court  of  Session  in 
Scotland  in  the  winding-up  of  a  Company  by  that  Court,  and  it  became 
necessary  to  enforce  the  call  against  contributories  resident  in  England, 
the  order  should  be  made  an  order  of  the  Chancery  Division  in  England. 
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168.  Where  any  order  or  decree  made  by  one  Mocle  of 
Court  is  required  to  be  enforced  by  another  Court  as  o^erTto  be 
hereinbefore  provided(i),  a  certified  copy  of  the  order  enforced  by 
or  decree  so  made  shall  be  produced  to  the  proper  ^^^^^^  Courts, 
officer  of  the  Court  required  to  enforce  the  same, 

and  the  production  of  such  certified  copy  shall  be 
sufficient  evidence  of  such  order  or  decree  having 
been  made;  and  thereupon  such  last-mentioned 
Court  shall  take  such  steps  in  the  matter  as  may  be 
requisite  for  enforcing  such  order  or  decree,  in  the 
same  manner  as  if  it  were  the  order  or  decree  of  the 
Court  enforcing  the  same. 

Sec.  123  of  the  English  Compauies'  Act  (25  and  26  \'ic.j 
c.  89j,  i8G2,  omitting  the  word  ^^  interlocutor/'*  and  suhsti- 
turing  *' certitied  co})y'^  for  *' office  copy/'  in  that  section; 
and  sec.  140  of  the  Indian  Companies'  Act  X.  of  li^Od, 
verbal  ua> 
(i)  Sec.  167,  supra, 

169.  Tie-hearings    of,    and   appeals   from,   anj  Appeals 
order  or  decision  made  or  given  in  the  matter  of  the  ^'^*"  o'^^ers. 
windiDg-up  of  a  Company  by  the  Court  may  be  had 

in  the  same  manner  and  subject  to  the  same  condi- 
tions in  and  subject  to  which  appeals  may  be  had 
from  any  order  or  decision  of  the  same  Court  in 
cases  within  its  ordinary  jurisdiction;  subject  to 
this  restriction,  that  no  such  re-hearing  o\  appeal 
shall  be  heard  unless  notice  of  the  same  is  given 
within  three  weeks  after  any  order  complained  of  has 
been  made,  in  manner  in  which  notices  of  appeal  are 
ordinarily  given  under  the  Code  of  Civil  Procedure, 
unless  such  time  is  extended  by  the  Court  of  Appeal. 

Sec.  124  of  the  English  Companies'  Act  (25  and  1^6  Vic, 
^.  39),  1862,  substituting  the  words  '^ordinarily  given  undoi- 
the  Codo  of  Civil  Proueduro''  for  ^^  ordinarily  given  accord- 
ing to  tlie  practice  of  the  Conrfc  appealed  from/' and  omitting 
tIio  proviso  in  tliat  section  with  reference  to  the  Lord  Warden 
oftht^  Stannaries;  and  sec.  Ml  of  the  Indian  Companies' 
Act  X,-uf  18G6j  vcrhaihiu 

As  to  re-hearings  and  nppeals  under  the  Code  of  Civil  Procedure, 
•ee  Chap.  XLI.  of  that  Code  XIV.  of  188*2;  as  to  the  period  of  limit»- 
tion  for  the  same,  the  Limitation  Act  XV.  of  1877,  jclied.  II.  No.  151, 
provides  that  the  period  of  limitation  from  a  decree  or  order  of  the  Ili^h 
Court*  in  the  exercise  of  their  original  jurisdiction  is  20  days  from  the  date 
of  the  decree  or  order ;  for  appeals  under  the  Code'  to  the  Court 
of  a  District  Judjje,  30  days  from  the  date  of  the  decree  or  order, 
and  section  5  of  that  Act  provides  for  the  extension  of  the  time  for 
appealing. 
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See  also  the  Rules  as  to  appeals  in  Bombay,  post,  appendix. 

Notice  of  appeal  should  be  given  to  the  respondents  within  the  time 
specified  in  this  section. 

*'  In  England  the  practice  is  that  notices  [under  sec.  124  of  the  Com- 
panies' Act,  1862],  are  served  by  the  appellant  or  his  attorney,  so  that  if 
the  notice  is  not  given  within  the  proper  time,  the  appelant  has  only 
himself  to  bUme.  But  in  India,  under  the  Civil  Procedure  Code,  the 
service  is  effected  by  the  Court,  so  that  the  appellant's  right  of  appeal 
depends  not  on  himself,  but  upon  whether  the  officer  of  the  C<»art 
performs  his  duty.  .  .  .  The  notice  is,  of  course,  intended  for  the  benefit 
of  the  other  parties  who  are  interested  in  the  wimling-up  proceedinj.'s, 
and  to  prevent  these  proceedings  being  unduly  delayed.  The  appellant's 
proper  course  clearly  was  to  ascertain  whether  the  notice  had  been 
served  within  the  three  weeks ;  and  if  he  found  that  it  had  not,  he  should 
have  applied  to  this  Court  at  the  earliest  opportunitv  to  extend  the  time 
for  >?iving  it."  Garth,  C.  J.,  in  In  rb  The  Sarawak  and  Hindustan 
Banking  and  Trading  Co.,  I.  L.  R.  4  Calc.  704,  3  Calc.  R  581  ;  where 
the  Court  declined  also  to  extend  the  time. 

The  absence  of  a  person  whose  position,  had  he  been  present  at  the 
ap|ieal,  might  have  been  affected,  will  not  prevent  the  Appeal  Court  fn>ra 
doing  justice  to  the  appellant  before  them.  In  re  Duchess  of  ff>sf- 
minister  Silver  Lead  Ore  Co.,  10  Ch.  Div.,  307  {Thesiger,  LJ.,  however, 
dissenting). 

As  a  general  rule,  an  application  to  discharge  an  order  made  in 
Chambers  to  place  a  person  on  the  list  of  contrihutories  sh  uld  be  made 
within  the  three  weeks  limited  tor  bringing  an  appeal.  In  rk  Elham 
Valley  Ry.  Co.,  Dickson's  case,  12  Ch.  D.,  298. 

In  In  rb  Diamond  Fuel  Co.,  13  Ch,  Div.,  400,  the  Company  was 
allowed  to  appeal  against  a  winding-up  order,  although  a  liquidator  had 
been  appointed. 

The  liquidator  in  a  voluntary  winding-up  if  desirous  of  appealing  from 
a  decision  of  a  Judge,  should  firnt  obtain  leave  from  the  Judge ;  otherwise 
if  his  appeal  fails  he  may  be  refused  his  costs  out  of  the  estate.  In  rb 
City  and  Country  Itwestment  Co.,  13  Ch.  Div.,  475. 

Where  a  resolution  to  wind-up  voluntarily  was  passed  but  was  invalid, 
and  a  supervision  order  was  made  subsequently,  in  ignorance  of  the 
invalidity  of  the  resolution ;  and  five  months  afterwards  the  petitioners 
discovered  its  invalidity  and  moved  before  the  Vice-Chancellor  for  a 
compulsory  order,  which  however  he  refused  on  the  ground  of  want 
of  jurisdiction  to  re-hear  the  petition ;  from  which  refusal  petitioners 
appealed  and  also  applied  to  the  Court  of  Appeal  for  leave  to  appeal 
against  the  original  order,  notwithstanding  the  lapse  of  time  ;  the  Court 
of  Appeal  held  that  the  mistake  as  to  the  validity  of  the  resolution 
formed  a  special  ground  for  the  application,  and  the  respondents  had  no 
equity  to  resist  it.  In  re  Manchester  Economic  Building  Society,  24  Cfi. 
Div.,  488 ;  per  Brett,  L.  J.,  p.  497,  **  I  know  of  no  rule  other  than  this, 
that  the  Court  has  power  to  give  the  special  leave,  and  exercising  jthe 
judicial  discretion  is  bound  to  give  the  special  leave,  if  justice  requires 
that  leave  should  be  given."     JSee  also  per  Cotton,  L.  J.,  p.  499. 

170.  In  all  proceedings  under  this  part  of  this 
Act,  every  Court,  Judge  and  person  judicially  acting, 
and  all  other  officers,  judicial  or  ministerial,  of  any 
Court,  or  employed  in  enforcing  the  process  of  any 
Court,  shall  take  judicial  notice  of  the  signature  of 
any  officer  of  any  other  Court,  and  also  of  the  official 
seal  of  any  other  Court,  when  such  seal  is  appended 
to  any  document  made,  issued  or  signed  under  the 
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provisions  of  this  part  of  this  Act,  or  any  oflBcial 
copy  thereof. 

Soc.  125  of  the  English  Companies'  Act  (25  and  20  Vic, 
0.  S9),  18G2,  viut'itw  mutandis;  and  sec.  14-2  of  the  Jndiau 
Companies'  Act  X.  of  1^66,  vtrhatlm, 

Cf.  sec.  57  (6)  of  the  Indinn  Evidence  Act  I.  of  1872. 

171-     The  Judges  of  the  District  Courts,  who  sit  Special 
at  placps  more  than  twenty  English  miles  from  the^*""™'V 

11  r      •     •  ^1         TT'    1     i-1  1     11    1       sioners  for 

usual  place  01  sitting  ol  the  High  Court,  shall  be  receiving 
Commissioners  for  the  purpose  of  taking  evidence  evidence, 
under  this  Act  in  cases  where  any  Company  is 
wound-up  in  a  High  Court;  and  it  shall  be  lawful 
for  the  High  Court  to  refer  the  whole  or  any  part 
of  the  examination  of  any  witnesses  under  this  Act 
to  any  person  hereby  appointed  Commissioner, 
although  such  Commissioner  is  out  of  the  jurisdiction 
of  the  Court  that  made  the  order  or  decree  for 
winding-up  the  Company. 

Every  such  Commissioner  shall,  in  addition  to  any 
power  of  summoning  and  examining  witnesses  and 
requiring  the  production  or  delivery  of  documents 
and  certifying  or  punishing  defaults  by  witnesses, 
which  he  might  lawfully  exercise  as  a  Judge  of  a 
District  Court,  have,  in  the  matter  so  referred  to 
him,  aM  the  same  powers  of  summoning  and 
examining  witnesses,  and  requiring  the  production 
or  delivery  <^f  documents,  and  punisliing  defaults  by- 
witnesses,  and  allowing  costs  and  charges  and 
expenses  to  witnesses,  as  the  Court  which  made  tlie 
order  for  winding-up  the  Company  has ;  and  the 
examination  so  taken  shall  be  returned  or  reported 
to  such  last-mentioned  Court  in  such  manner  as  it 
directs. 

Cf.  see.  126  of  the  English  Companies'  Act  (25  and  26 
Vic,  c.  89),  1862;  and  sec.  liS  of  the  Indian  Conipanieb' 
Act  X.  of  1866,  verbatim. 

In  the  English  Companies'  Act  here  follows  sec.  127.  under  which 
the  cKAininaition  of  j>ersons  in  Scotland  may  be  ordered. 

172.     If  any  aflBdavit,  affirmation  or  declaration,  Affiiiavits, 
required  to  be  sworn  or  made   under  the  provisions  ^^  >  maybe 
or  for  the  purposes  of   this   Part  of  this   Act,   be  Bllt^gh'* 
lawfully  sworn  or  made  in  British  India,  or  in  Great  India,  Great 
Britain  or  Ireland,  or  in  any  colonv,  island,  planta-  P"t»»"<^»* 

11        -         /  .  j'\.         -KB    '  irelanil.  or 

tion  or  place  under  the  dominion  of  Her  Majesty  in  abroad. 
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before  any  foreign  parts,  before  any  Court,  Judge  or  person 
CollrTor"'  lawfully  authorized  to  take  and  receive  aflBdavits, 
person.  affirmations  or  declarations,  or  before  any  of  Her 
Majesty's  Consuls  or  Vice-Consuls  in  any  foreign 
parts  out  of  Her  Majesty's  dominions,  all  Courts, 
Judges,  Justices,  Commissioners  and  persons  acting 
judicially  in  British  India  shall  take  judicial  notice 
of  the  seal  or  stamp  or  signature  (as  the  case  may 
be)  of  any  such  Court,  Judge,  person.  Consul  or 
Vice-Consul,  attached,  appended  or  subscribed  to 
any  such  affidavit,  affirmation  or  declaration,  or  to 
any  other  document  to  be  used  for  the  purposes  of 
this  part  of  this  Act. 

See.  l'2S  of  the  English  CompamVs*  Act  (25  and  26  Vic, 
c.  89),  adding  tho  words  '*  in  British  India"  ;  and  aeo.  l-W 
of  the  Indian  Companies'  Act  X.  of  186<>.  verbafim, 

Cf.  sec.  57  of  the  Indian  Evidence  Act  I.  of  1872. 

Voluntary  Winding-up  of  Company. 
Circum-  173.     A  Company  under  this  Act(i)  may  be  wound- 

•tances  under  ^p  voluntarily— 
which  Com-       *^  •' 

wound^u^^^  (a)  whenever  the  period,  if  any,  fixed  for  the 
voluntarily,  duration  of  the  Company  by  the  articles  of  associa- 
tion expires,  or  whenever  the  event,  if  any,  occurs 
upon  the  occurrence  of  which  it  is  provided  by  the 
articles  of  association  that  the  Company  is  to  be 
dissolved,  ard  the  Company  in  general  meeting  has 
passed  a  resolution  requiring  the  Company  to  be 
wound-up  voluntarily  ; 

{h)  whenever  the  Company  has  passed  a  special 
resolution(ii)  requiring  the  Company  to  be  wound-up 
voluntarily ; 

(r)  whenever  the  Company  has  passed  an  extra- 
ordinary resolution  to  the  effect  that  it  has  been 
proved  to  its  satisfaction  that  the  Company  cannot 
by  reason  of  its  liabilities  continue  its  business,  and 
that  it  is  advisable  to  wind-up  the  same  : 

For  the  purposes  of  this  Act  any  resolution  shall 
be  deemed  to  be  extraordinary  which  is  passed  in 
such  manner  as  would,  if  it  had  been  confirmed  by  a 
subsequent  meeting,  have  constituted  a  special 
resolution  as  hereinbefore  defined. 
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Sec,  129  of  the  English  Companies^  Act  (25  and  26  7ic., 
c.  89),  1862;  and  soe,  145  of  the  Indian  Companios'  Act 
X.  of  1866,  verbatim. 

(i)  But  not  an  "  unregistered  Company,"  sec.  243  (2)  post. 

(ii)  Sec.  77  supra,  p.  71,  and  note  thereto,  and  as  to  advertisement  of 
notice  of  a  special  or  extraordinary  resolution  to  wind-up  voluntarily,  see 
sec.  176,  post;  and  the  special  resolution  must  be  registered,  sec.  79,    * 
supra,  p.  73. 

To  Companies  formed  and  registered  under  Act  XIX.  of  1857  and  VII. 
of  1860,  this  Act  is  by  sec.  22l,  post,  to  apply  as  if  they  had  been  formed  » 
and  registered  under  this  Act.  Such  Companies  therefore,  are  under 
no  necessity  of  re- registering  under  the  power  given  in  sec.  224,  post,  and 
are  not  included  under  the  designatitm  of  unregistered  companies  in  sec. 
243,  post.  Such  Companies  are,  therefore,  free  from  the  prohibition  con- 
tained in  sec.  243  (2)  post,  and  may  be  wound-up  voluntarilv.  See 
Buckley,  4th  ed.,  285. 

Allegations  of  fraud  in  a  petition  for  winding-up  a  Company  by  the 
Court  and  the  appointment  of  their  own  secretary  as  provisifmsl  liquidator 
will  be  sufficient  to  lead  the  Court  compulsorily  to  wind-up  the  Company, 
although  resolutions  for  a  voluntary  win<ling-np  have  been  passed. 
In  RE  British  Alliance  Assurance  Corporation,  9  Ch.  D.,  635. 

174.     A  voluntary  winding-up  shall  be  deemed  to  Commence- 
commence  at  the  time  of  the  passinp^  of  the  resolution  ^^"ntary 
authorizing  such  winding-up(i).     When  the  winding,  winding-up. 
up  is  in  pursuance  of  a  special  resolution,  it  shall 
be  deemed  to  commence  at  the  time  of  the  passing 
under   section   seventy-seven,    of  the   confirmatory 
resolution(ii). 

Tlio  first  sentence  of  this  section  corresponds  with  sec.  180 
of  the  English  Companies'  Act  (25  and  26  Vic,  c.  89), 
1862  ;  and  sec.  14(3  of  iho  Indian  Companies*  Act  X.  of 
1866,  vorhatim. 

The  second  sentence  embodies  the  decision  in  Dawes'  case, 
T..  R.  6  Eq.  232;  Weston's  case,  L.  R.  1  Ch.  20;  Hornhi's 
cnsc,  low.  R.,  1164;  19  L.  T.,  237. 

Cf.  sec.  63  of  Act  XIX.  of  1867. 

(i)  See  sec.  133^  supra,  as  to  commencement  of  winding-up  by  the 
Court. 

(ii)  See  sec.  77,  supra,  p.  71. 

"When  a  voluntary  winding-up  is  continued  under  supervision,  the  comm^ncemant 
winding-up  is  deemed  to  commence  at  the  date  of  the  resolution,  and  not  of  jindinir-up 
at  the  date  of  the  presentation  of  the  petition,  for  the  order  id  to  continue  "uiJlJ.*"'**'" 
the  winding-up,  end  the  commencement  of  such  winding-up  is  defined 
by  this  section."    Buckley,  3rd  ed.,  255,  4th  ed.,  p.  285. 

Where,  on  the  24th  December  1874,  a  general  meeting  of  shareholders  winding  up 
was  held  at  which  resolutions  were  passed  for  a  voluntary  winding-up  of  Jo"ow«j'  bf 
the  Company,  and  the  traasfer  of  its  business  to  a  new  Company,  which  windni^pr 
were  confirmed  by  a  meeting  on  the  15th  January  1875;  and  m  March 
1877  A  petition  was  presented  for  the  compulsory  winding-up  of  the  old 
Company,  upon   which  an   order   was  made   on  the  17th  of  the  same 
month,  ttindley  and  Fry,  L.  J.J.  were  of  opinion  that  the  winding-up  nras 
to  be  treated  as  having  commenced  at  the  presentation  of  the  petition, 
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Effect  of 
vuluiitnry 


while  Cotton,  L.  J.  was  of  opinion  that  it  comroenceil  from  the  <1ate  of 
the  resolutiuu  for  voluiitarv  \Miicliii«:-up.  In  rk  Taurine  Co.,  25  Ch. 
Div..  118. 

When  a  provijiionnl  Uquidntor  had  been  appointed  before  the  passing 
of  the  resolution  to  wind  up  vohintarily»  Jessel,  M.R.,  held  the  daie  of 
the  uppointmfnt  to  be  the  commencement  of  the  windiug*U|i,  because  it 
was  tht-n  that  the  Company  ceased  to  carry  on  its  business.  In  re 
Colonial  Trusts  Corporation  ex  parte  Bradshaw,  15  Ch.  D.,4t)5. 

A  voluntaiT  liquidati«)n  commences  from  the  date  of  the  resolution, 
whether  a  liquidator  is  appointed  or  not.  Thomas  v.  Patent  Lionite  Co., 
17  Ch.  Div.,  250,  257. 

As  to  the  effect  upon  the  powers  of  shareholders  to  transfer  their  shares, 
of  issuing  a  circular  calling  a  meeting  of  shai-eholders  with  a  view  to  the 
necessary  resolution  for  a  voluntary  \>inding-up,  see  \)tT  Lord  Selbome 
in  Alexander  Mitchell" s  case,  4  Ap.  Ca.,  548,  578. 

176.     Whenever  a  Company  is  wound-up  volun- 


™„^^^^^^^^  tarily,  the  Company  shall,  from  the  date  of  the 
on  status  of  commencement  ofsuch  vvinding-up(i),  cease  td  carry 
Company.  ^^  j^-g  business  cxcept  in  so  far  as  may  be  required  for 
the  beneficial  winding-up  thereof  (ii) ;  and  all  transfers 
of  shares,  except  transfers  made  to(iii)  or  with  the  sanc- 
tion of  the  liquidators,  or  alteration  in  the  status  of 
the  members  of  the  Company,  taking  place  after  the 
commencement  of  such  winding-up,  shall  be  voidOv); 
but  its  corporate  state  and  all  its  corporate  powers 
shall,  notwithstanding  that  its  regulations  otherwise 
provide,  continue  until  the  affairs  of  the  Company 
are  wound  up,v). 

Sec.  181  of  the  English  Cumpanies^  Act  (25  and  26  Vic, 
c.  89),  1862  ;  and  sec.  IH  of  the  Indian  Companies'  Act  X. 
of  ]86d,  verhatirn, 

Cf.  sec.  95  of  Act  XIX.  of  1857. 

(i)  See  sec.  174,  supra. 

(ii)  Cf.  8PC.  144,  supra. 

(iii)  see  Vining^s  Case,  L.  R.  6  Ch.  96. 

(iv)  Cf.  sec.  197,  infra. 

(v)  Cf.  8fc.  15.^,  supra,  and  see  sees.  ISG  and  187,  infra, 

"  Except  in  so  fur  as  may  be  required  for  the  beneficial  windinjr-up 
thereof."  See  British  Wagon  Co.  v.  Lea,  5  Q.  B.  I).,  149,  cited 
supra. 

**  After  the  Company  is  wound  up,  it  ceases  to  exist,  and  rescission," 
[i.e.  by  a  sharehohler  of  his  contract]  **  becomes  impoxsihlt^.  There  are 
only  credittirs  and  co-contnbutories  and  no  Company."  per  Jff5*e/,  M.R. 
in  Burgess'  case,  15  Ch.  D.,  at  p.  .509,  see  also  Tennent  v.  City  of 
Glasgow  Bank,  4  Ap.  Ca.,  618,  and  Houldsworth  v.  City  of  Glasgow, 
Bank,  5  Ap.  C«.,  317. 

Directors  who  bond  fide  refused  to  register  transfers  during  the  interval 
between  the  stojipage  of  the  bank  and  the  holdmg  of  a  special  general 
meeting  of  shareholders  for  the  purpose  of  having  the  bank  uoun<Uiip 
v<dnntarily  were  lield  to  have  acted  rightly  in  so  doing.  See  Alexander 
Mitchell's  case,  anil  'Rutherford'' s  case,  4  Ap.  Ca.,  548,  680. 
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176.  Notice  of  any  special  resolution  or  extra-  Notice  of 
ordinary  resolution  passed  for  winding-up  a  Com-  '■*'**>J"'"»"  '^ 
pany  voluntarily  shall  be  given  by  advertisement  in  rohm"Hry. 
the  local  official  Gazette,  and  also  in  some  newspaper 

(if  any)  circulating  in  the  place  where  the  registered 
office  of  the  Company  is  situate. 

Cf.  sec.    182  of  the  Eugllsh  Compaiiley-    Act    {'Jb  and  l!f' 
Vic,  c.  89),  ]862  ;  nud  sec.  148  of  the  Indian   CoHii.Kdij.-' 
Act  X.  of  186(5,  verbatim. 
Cf.  sec.  94  of  Act  XIX.  of  1857. 

177.  The  following  consequences    shall    ensue  Consequence 
upon  the  voluntary  winding-up  of  a  Company  : — •        of  voluntary 

(a)  the  assets  of  the  Company  shall  be  applied 
in  satisfaction  of  its  liabilities  ptxri  passu(i)  as  they 
exist  at  the  commencement  of  the  wiuding-up(ii),  and 
subject  thereto  shall,  unless  the  regulations  of  the 
Company  otherwise  provide,  be  distributed  amongst 
the  members  according  to  their  rights  and  interests 
in  the  Company(iii) ; 

(6)  liquidators  shall  be  appointed  for  the  purpose 
of  winding-up  the  aflFairs  of  the  Company  and  dis- 
tributing the  assets(iv)  : 

(c)  the  Company  in  general  meeting  shall  appoint 
such  persons  as  it  thinks  tit  to  be  liquidators  and 
may  fix  the  remuneration  to  be  paid  to  them  (v) ; 

((/)  if  one  person  only  is  appointed,  all  the 
provisions  herein  contained  in  reference  to  several 
liquidators  shall  apply  to  him  : 

(e)  upon  the  appointment  of  liquidators,  all  the 
powers  of  the  directors  shall  cease,  except  in  so  far 
as  the  Company  in  general  meeting,  or  the  liqui- 
dators, may  sanction  the  continuance  of  such  powers  ; 

(/)     when  several  liquidators  are  appointed,  every 
power  hereby  given  may  be  exercised  by  such  one  or 
more  of  them  as  may  be  determined  at  the  time  of  , 
their  appointment,  or,  in  default  of  such  determina- 
tion, by  any  number  not  less  than  two  : 

{g)  the  liquidators  may,  without  the  sanction  of 
the  Court  exercise  all  powers  by  this  Act  given  to 
the  official  liquidators(vi) : 

(h)  the  liquidators  may  exercise  the  powers  herein- 
before givenCvii)  to  the  Court  of  settling  the  list  of 
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contribiitories  of  the  Company,  and  any  list  so 
settled  shall  be  prima  facie  evidence  of  the  liability 
of  the  persons  named  therein  to  be  contributories : 

(i)  the  liquidators  4nay,  at  any  time  after  the 
passing  of  the  resolution  for  winding-up  the  Com- 
pany, and  before  they  have  ascertained  the  suflBciency 
of  the  assets  of  the  Company,  call  on  all  or  any  of 
the  contributories  for  the  time  being  settled  on  the 
list  of  contributories,  to  the  extent  of  their  liability, 
to  pay  all  or  any  sums  they  deem  necessary  to  satisfy 
the  debts  and  liabilities  of  the  Company,  and  the 
costs,  charges  and  expenses  of  winding  it  up,  and 
for  the  adjustment  of  the  rights  of  the  contributories 
amongst  themselves;  and  the  liquidators  may,  in 
making  a  call,  take  into  consideration  the  probabi- 
lity that  some  of  the  contributories  upon  whom  the 
same  is  made  may  partly  or  wholly  fail  to  pay  their 
respective  portions  of  the  same(viii) : 

(J)  the  liquidators  shall  pay  the  debts  of  the 
Company,  and  adjust  the  rights  of  the  contributories 
amongst  themselves(ix). 

Sec.  133  of  the  EngUsh  Companies'  Act  (25  and  26  Vic, 
c.  89),  1862  ;  and  sec.  149  of  the  Indian  Companies'  Act  X. 
of  1866,  verbatim y  ^ive  that  in  clause   (a)  the  words  "as 
they  exist  at  the   commencement  of  the  winding-up"  are 
new  ;  in  clause  (h)  the  word  "  assets"  is  substituted  for  '*  pro- 
perty"; in  clause  (c)  the  words  *'  such  persons"  are  substitut- 
ed for  "persons  or  person"  in  those  sees,  respectively  ;  and  in 
clause  {ij)  "  official  liquidators^'  are  substituted  for  "  official 
liquidator"  in  cl.  7  of  the  section  in  the  English  Act. 
Cf.  sec.  95  of  Act  XIX.  of  1857. 
(i)  sec.  201,  post,  as  to  payment  in  full. 
(ii)  As  to  these  words  see  sec.  147,  supra,  and  note  thereto. 
(iii)  Cf.  sees.  61,  143,  147,  157,  supra, 
(iv)  Cf.  sec.  141,  supra. 

(v)  Cf.  sees.  141,  142,  supra  i  and  sees.  179,  184,  \%h,post. 
(vi)  sees.  144,  146,  supra^  and  see  sees.  182,  183, 195,  201,  202,  203, 
post. 

(vii)  sec.  147,  supra. 
(viii)  Cf.  sec.  151,  supra. 

(ix)  As  to  debts,  rules  20,-28, ^o#* ;. set-off,  sec.  150,  supra ;  pnyments 
from  contributories  and  their  application,  sec.  61,  supra  ;  distribution  of 
surplus  assets,  sec.  157,  supra. 

(a)  The  word  **  assets"  in  cl.  a  is  substituted  for  "  property"  in  the 
corresponding  sections  in  the  English  and  Indian  Companies'  Act,  which 
latter  word  means  the  same  a^  '  assets'  in  sec.  38  of  the  English  Act^ 
Bucklev,  3rd  ed.,  p.  258|  4th  ed.,  289  ;  and  see  sec.  61,  supra,  p.  53. 
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As  to  the  priority  of  the  Crown  in  England  over  other  creditors  in  a 
winding-up,  i^ee  In  re  Henley  and  Co.,  9  Ch.  Div.,  469,  and  Secretary  qf 
State  V.  Bombay  Landing  and  Shipping  Co.,  5  Bom.  H.  C.  O.  C.  J.  23  ; 
see  sec.  212,  post,  and  note  thereto. 

ib)  A  resolution  appointing  a  liquidator  is  operative  only  when  there  is  an 
effective  resolution  to  wind-up.  Where  therefore  a  special  resolution  to 
wind-up  voluntarily  which  requires  confirmation,  has  been  pnspsed  at  the 
first  meeting,  although  it  is  unobjectionable  to  pass  at  the  same  meeting 
a  resolution  appointing  a  liquidator,  the  latter  resolution  by  itself  can 
have  no  effect ;  and  it  at  the  subsequent  meeting  the  latter  is  rejected  it 
is  iromaterial  that  the  principal  resolution,  t.  e.  to  wind-up,  has  been 
confirmed — nor  is  it  possible  to  fall  back  upon  the  resolution  appointing 
a  liquidator  which  was  passed  at  the  first  meeting  and  treat  it  as  binding. 
In  re  Indian  Zoedone  Co.,  26  Ch.  Div.,  70.  'Where  the  chairman  at  a 
confirmation  meeting  disallowed  certain  votes  which  had  been  given 
a^inst  the  confirmation  of  a  resolution  pnssed  at  the  first  meeting 
appointing  a  liquidator,  the  effect  of  such  disallowance  being  to  confirm 
such  resolution,  and  he  made  an  entry  in  the  minute  book  thnt  such 
resolntion  had  been  confirmed,  the  Court  in  the  absence  of  evidence  that 
the  votes  were  improperly  disallowed,  declined  to  (question  the  decision 
of  the  chairman.  But,  having  regard  to  the  nnsatisfHctory  state  of  the 
evidence,  the  Court  in  the  interest  of  all  parties  by  its  own  order  confirmed . 
the  appointment  of  the  liquidator,  ibid. 

(c)  Aa  to  voting  for  liquidators  being  by  show  of  hands,  the  mode 
of  voting  at  all  meetings  according  to  the  common  law  of  England, 
lee  In  re  Horbury  Bridge  Coal,  ^c.  Co.,  11  Ch.  Div.,  109. 

As  to  the  principles  which  guide  the  Court  in  awarding  further 
remuneration  to  liquidators  see  supra,  note  to  sec.  142. 

Per  CMtty,  J.,  In  re  Oriental  Bank  Corporation,  there  is  a  distinction 
under  the  Companies'  Act,  1862,  in  regard  to  the  powers  of  the  directors 
as  to  carrying  on  business  and  otherwise  between  a  winding-up  by  the 
Court  and  a  voluntary  winding-up.  The  powers  of  directors  did  not  cease 
on  the  presentation  of  a  petition  for  winding-up  by  the  Court.  If  it 
were  otherwise  the  mere  presentation  of  a  petition,  however  ill  founded, 
would  ipso  facto  paralyze  the  business  of  the  Company,  and  effectually 
work  its  ruin.    See  this  case  set  out  in  note  to  sec.  197,  post. 

(f)  As  to  the  appointment  of  liquidators  by  creditors,  see  sec.  179, 
p05t;"asmay  be  determined  at  the  time  of  thctir  appointment,"  see 
Buckley,  4th  ed.,  289.  290. 

{g)  See  British  Wagon  Co.v.  Lea,  5  Q.  B.  D.,  149,  cited  supra. 

As  to  sale  of  the  property  of  a  Company  in  consideration  of  shares, 
&c.,  in  another  Company,  see  sec.  204,  post,  and  note  thereto. 

(A)  In  a  winding-up  by  the  Court  the  order  for  payment  of  a  call  is, 
subject  to  appeal,  conclusive  evidence  that  the  money  is  due,  see  sees. 
151,  155»  supra. 

Sec.  166,  supra,  applies  to  a  winding-up  by  the  Court;  but  in  a 
voluntary  winding-up  the  call  c»n  only  be  enforced  by  suit,  or  by  pro- 
ceeding under  sec.  182,  post,  in  which  the  contributory  would  be  able  to 
contest  his  liability.     See  Buckley,  3rd  ed.,  p.  260,  4tli  ed.,  290. 

178.     Where   a  Company  limited  by  guarantee  Effect  of 
and  having  a  capital  divided  into  shares  is  being '*'"*J|"^*"P 
wound-up  voluntarily,  any  share-capital  that  may  not  capitaTof 
have  been  called  up  shall  be  deemed  to  be  assets  of9*^™P""y 
the  Conapany,   and   to   be  a   debt(i)  due   from  each  g^aJ^ntee. 
member   to  the  Company  to  the  extent  of  any  sums 
that  may  be  unpaid  on  any  shares  held   by  him,  and 
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payable   at    such   time  as   may  be  appointed  by  the 
liquidators. 

S'Mj.  lOi  of  th."  Kn^li>li  Coinpanii^s'  Acd  (2o  and  20  Vic, 
(\  B9),  1802,  (^mining  the  woi\l  "  specialty"  before  *'  debt  "; 
an  1^  sec.  150  of  t lie  Indian  ('oui])anies'  Act  X.  of  1866, 
ur.rbativi. 

(i)  Sees.  125  and  139,  svpra,  and  notes  thereto. 

179.  A  Company  about  to  be  wound-up  volun- 
tarily, or  in  the  course  of  being  wound-up  voluntarily, 
may,  by  an  extraordinary  resolution(i),  delegate  to  its 
creditors,  or  to  any  committee  of  its  creditors,  the 
power  of  appointing  liquidators  or  any  of  them,  and 
supplying  any  vacancies  in  the  appointment  of  liqui- 
dators, or  may,  by  a  like  resolution,  enter  into  any 
arrangement  with  respect  to  the  powers  to  be 
exercised  by  the  liquidators  and  the  manner  in  which 
they  are  to  be  exercised. 

Any  act  done  by  the  creditors  in  pursuance  of 
such  delegated  power  shall  have  the  same  effect  as 
if  it  had  been  done  by  the  Compauy(ii). 

Sec.  1;35  of  the  Enrrjlsli  Companies'  Act  (25  and  2(5  Vic., 
('.  89),  18(32  ;  and  sec.  151  of  the  Indian  Companies'  Aci  X. 
of  18GG,  verbatim, 

(i)  Sec.  173,  SMpra. 
(ii)  Sec.  177,  suftra  (c) — (e) ,  sees.  184.  186,  post, 

180*  Any  arrangement(i)  which  a  Company  about 
to  be  wound-up  voluntarily,  or  in  the  course  of  being 
wound-up  voluntarily,  shall  have  entered  into  with 
its  creditors  shall  be  binding  on  the  Company  if 
sanctioned  by  an  extraordinary  resolution(ii),  and  on 
the  creditors  if  acceded  to  by  three-fourths  in 
number  and  value  of  the  creditors,  subject  to  Such 
right  of  appeal  as  is  hereinafter  mentioned(»"). 

Sec.  ]3l>  of  the  English  Companies'  Act  (25  and  26  Vic, 
c.  89),  1862;  and  sec.  152  of  the  Indian  Companies'  Act  X. 
of  18GG,  verbatim. 

(i)  Cf.  sec.  201,  post. 

(ii)  Sec.  173,  supra, 

(iii)  Sec.  181,  pos/. 

For  the  distinctions  between  this  section  and  sec.  20lf  post,  see  Buckler, 
4th  ed„  291. 

Where  there  is  an  honest  and  f  lir  arrnnjrement  it  is  immaterial  in  what 
ordci  the  sanctions  provided  by  this  section  are  given,  and  the  C<»urt 
will  not  be  astute  to  find  technical  delects  in  the  proceedings,  In  bR 
Dynevor  Pytffryn  ^-c.  Collieries  Co.,  11  Ch.  Div.,  605. 
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181.  Any  creditor  or  contributory  of  a  Company  Power  of 
that    has    in  manner  aforesaid(i)   entered    into  any  <*r«<}i<:«^  ^^ 

.   ,      .  ,.  .  ,  .  ,       •^  contributory 

arrangement  with  its  creditors   may,    withm    three  to  appeal, 
weeks   from   the   date   of   the  completion   of  such 
arrangement,   appeal   to    the    Court    against    such 
arrangement,  and  the  Court  may  thereupon,  as   it 
thinks  just,  amend,  vary  or  confirm  the  same. 

vSec.  137  of  the  English  Companies'  Act  (25  and  Vic.^ 
r,.  80),  18G2;  and  see*  153  of  the  Indian  Companies*  Act  X. 
<''f  1866,  verbatim, 

(i)  Sec.  180,  supra. 

Applications  under  the  above  section  in  Act  X.  of  1866  must  be  wsn\e 
by  petition,  see  rule  49,  post. 

182.  Where   a    Company   is   being     wound-up '^^"^^'' ^^*' 
voluntarily,  the  liquidators  or  any  contributory    of contribu^ories 
the  Company  may  apply  to,  the  Court  to  determine  in/ojuntary 
any  question  arising^  in  the  matter  of  such  winding-  ^*"ppiv""^ 
up,  or  to  exercise,  as  respects  the  enforcing  of  calls  to  Court, 
or  in  respect  of  any  other  matter,  all  or  any  of  the 
powers  which  the  Court  might  exercise  if  the  Company 

were  being  wound  -up  by  the  Coui't.  A.ny  such  applica- 
tion may  be  made  by  motion.  The  Court,  if  satisfied 
that  the  determination  of  such  question  or  the 
required  exercise  of  power  will  be  just  and  beneficial, 
may  accede,  wholly  or  partially,  to  such  application, 
on  such  terms  and  subject  to  such  conditions  as  the 
Court  thinks  fit,  or  it  may  make  sucli  other  order  or 
decree  on  such  application  as  the  Court  thinks  just. 

Sec.  138  of  the  English  Companies'  Act  (25  and  26  Vic, 
\  89),  1862,  mutati'<  mutandis^  as  to  the  Courts  to  beapplied 
ro;  and  sec.  154  of  the  Indian  Companies^  Act  X.  of  1866, 
vrrhatim.  The  words  "  any  such  application  may  be  made  by 
motion^'  are  new,  and  their  effect  will  be  to  alter  rule  49, 'post ^ 
a3  regards  this  section. 

For  tbe  objects  atid  effect  of  this  sertion,  see  the  note  to  the  sec.  in 
Buckley,  Snl  ed.,  pp.  262,  263;  4th  eil.,  pp.  292,  293. 

As  to  bow  a  creditor  can  acquire  the  same  powers  as  those  conferred  on 
liquidators  and  contributories  under  this  section,  see  Buckley,  4tl»  ed.,  293. 

Upon  the  apphcation  of  a  contributory  under  corresponding  sec.   (138)  "  Justand^ 
of  the  English  Act,  18^2,  persons  were  summoned  for  examination  under  l>«ncftciui." 
sec.  115  of  that  Act  (corresponding  with  .sec.  1^)2,  supra)   in  In  re  Gold 
Co.y  12  Ch.  Div.,  77,  see  the  case  cited  supra  ;  see  also  Huron  scosey  15 
Ch.  Div.,  139,  cited  suproy  where  the  meaning  of  the  words   **  just   and 
beneficiar'  was  considered. 

The  summons  in  In  re  Whitehonse  and  Co.,  9  Ch.  D.,  595  (cited  fully 
supra,  note  to  sec.  150)  was  taken  out  under  this  sec.  by  the  liquithitor. 

Any  question  fairly  arising  in  the  winding-up  may  be  brought  before 
tbe  Court  by  tbe  liquidators  under  this  section  bv  motion,  In  re  Union 
Bank  of  Kingston  upon  HuU,  13  Ch.  D.,  808. 
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Power  of  183.     Where   ^   Company   is   being   wonnd    up 

caUgeneral "  voluntarily,  the  liquidators  may,  from  time  to  time, 
meeting.  during  the  continuance  of  such  winding-up,  summon 
general  meetings  of  the  Company  for  the  purpose  of 
obtaining  the  sanction  of  the  Company  by  special 
resolution(i)  or  extraordinary  resolution(ii),  or  for  any 
other  purposes  they  think  fit. 

In  the  event  of  the  winding-up  continuing  for 
more  than  one  year,  the  liquidators  shall  summon  a 
general  meeting  of  the  Company  at  the  end  of  the 
first  year  and  of  each  succeeding  year  from  the 
commencement  of  the  winding-up,  or  as  soon  there- 
after as  may  be  convenient,  and  shall  lay  before 
such  meeting  an  account  showing  their  acts  and 
dealings,  and  the  manner  in  which  the  winding-up 
has  been  conducted,  during  the  preceding  year. 

Sic.  lol)  uf  iLc  r.n/^^lisli  Compaiucs'  Act  (25  and  2^1  Vic, 
'\  '-'Jj,  18G2;  and  sec.    lo5  uf  the  Imlian    Couipaiiieb'  Ac; 
X.  ol'  ISGL)^  verbal  Lin, 
(i)   Sec.  77  gupra,  p.  71. 
(ii)  Sec.  173  smpra. 

Power  to  fill  184-  If  any  vacancy  occurs  in  the  office  of 
liquidators  appointed  by  the  Company,  by  death, 
resignation  or  otherwise,  the  Company  in  general 
meeting  may,  subject  to  any  arrangement  they  may 
have  entered  into  with  their  creditors(i),  fill  up  such 
vacancy ;  and  a  general  meeting  fpr  the  purpose  of 
filling  up  such  vacancy  may  be  convened  by  the 
continuing  liquidators,  if  any,  or  by  any  contribu- 
tory of  the  Company,  and  shall  be  deemed  to  have 
been  duly  held  if  held  in  manner  prescribed  by  the 
regulations  of  the  Company,  or  in  such  other  manner 
as  may,  on  application  by  the  continuing  liquidator, 
if  any,  or  by  any  contributory  of  the  Company,  be 
determined  by  the  Court. 

^ec.  140  of  the  Englisli  Companies'  Act  (25  and  26  Vic, 
c.  8'c)),  18G2;  and  sec.  loG  uf  the  Indian  Companies'  Act 
X.  of  18G0,  vcrhativi, 

(i)  See  sec.  179,  supra, 

185.  Ifj  from  any  cause  whatever,  there  is  no 
liquidator  acting  in  the  case  of  a  voluntary  winding- 
up,  the  Court  may,  on  the  application  of  a  contri- 
butory(i),  appoint  a  liquidator  or  liquidators.  The 
Court  may  also,  on  due   cause  shown(ii),  remove  any 
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liquidator  and  appoint  another  liquidator  to  act  in 
the  matter  of  a  voluntary  winding-up. 

Sec.  141  of  tlie  English  Companies*  Act  (25  and  2G  Vic, 
-.  S9),  1862;  and  sec.  157  of  the  Indian  Companies*  Act  X. 
'i  I860,  vrhaiim^ 

(i)  Sec  rule  49,  post. 

(ii)  See  sec.  142,  supra, 

(iii)  Sees.  194,  196,  post, 

**  Due  cause  shown*'  is  not  equivalent  to  *'  if  the  Court  shall  think 
6t."  Some  unfitness  in  the  liquidator  must  be,  shown  in  order  to  justify 
his  removal,  and  the  removintr  him  is  not  a  mntter  of  pure  judicial 
discretion.  In  rb  Sir  John  Moore  Gold  Co.,  12  Ch.  Div.,  325  ;  where 
intimacy  exi^tin^^  between  the  liquidators  and  two  directors  against  whom 
proceedings  were  being  instituted,  and  a  refusal  on  the  part  of  the 
liquidator  to  take  proceedings  against  them  and  a  decided  expression  of  his 
views  in  favour  of  their  conduct  in  the  matters  complained  of,  were  held  to 
constitute  "due  cause"  for  his  removal.  Cf.  ex  parte  Sheard  Is  re 
Pooley,  16  Ch.  Div.,  107  ;  which  shows  that  the  removal  of  a  trustee  in 
bankruptcy  is  governed  by  similar  principles. 

In  In  rb  The  East  India  Bank  the  official  liquidators  of  the  Bank 
were  removed  by  order  of  the  Hijch  Court  of  Bombay,  dated  19th  June 
1830,  for  personal  misconduct  in  the  liquidation,  and  were  ordered  to  pay 
two- thirds  of  the  costs  of  the  Petitioner. 

186.     As  soon  as  the  affairs  of  the  Company  are  Liquidators 
fully  wound-up,  the  liquidators  shall  make  up  an  ^^^,?;"^,^^^^^^^^ 
account  showing  the  manner  in  which  such  winding-  to  make  up 
up  has  been  conducted   and   the   property    of  the  *"  "^^**"*^- 
Company  disposed  of:  and  thereupon  they  shall  call 
a  general  meeting  of  the  Company  for  the  purpose 
of  having  the  account  laid  before  them,  and  hearing 
any  explanation  that  may  be  given  by  the  liquidators. 

The  meeting  shall  be  called  by  advertisement, 
specifying  the  time,  place  and  object  of  such  meeting, 
and  such  advertisement  shall  be  published  one 
month  at  least  previously  to  the  meeting  in  the 
manner  specified  in  section  one  hundred  and  seventy- 
six(i). 

Sec.  142  of  the  Enc^lish  Companies^  Act  (25  and  26  Vic, 
0.  89 )>  1862,  mufatis  mvtandis,  as  to  publication  of  tlio 
advertisement ;  and  see.  158  of  the  Indian  Companies'  Act, 
X.  of  1866,  verbatim,  save  that  ^^  sec.  148''  is  substituted  iu 
that  Act  for'*  sec.  176.'' 

Cf  sec.  95.  clause  10  of  Act  XIX.  of  1857. 

(i)  i.e.,  in  the  local  official  gaeette,  and  also  in  some  newspaper  (if  any) 
circulating  in  the  place  where  the  registered  office  of  the  Company  is 
situate,  sec.  176,  supra* 

'•  Fully  wound-up,"  see  In  re  London  and  Caledonian  Marine  Insurance 
Co.,  11  Ch.  Div.,  140,  per  James,  L.J.,  p.  143:— **  Take  the  case  of  an 
insolvent  Company,  insolvent  because  there  were  contributories  at  that 
time  insolvent  who  had  not  paid  their  calls ;  or  suppose  there  had  been 
iudgment  a^nst  a  hundred  contributories  recovered,  and  a  return  made 
by  the  sheriff  that  they  had  no  assets  and  that  he  could   not  levy  the 
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amount  of  thejwtlf^raent,  coulil  it  be  said  that  so  long  as  a  thing  of  that  kind 
continued  the  Company  could  not  be  fully  wound-up?  or  suppose  au 
outstanding  lial)ility  under  a  leahc,  under  the  covemmts  in  which  the 
Company  might  be  liable  any  number  of  yt-ars  afterward?,  could  not  the 
Com|>any  be  fully  wound-up?  We  must  put  some  practical  and  sensible 
meaning  on  the  w  ords.  and  in  mtf  opinion  they  mean  *  as  far  as  the 
liquidators  can  urind  them  up* ;  that  is,  when  the  liquidator  has  done 
all  that  he  can  to  wind-iip  the  Company,  when  he  has  disposed  of 
the  assets  as  far  as  he  can  realize  them,  yot  in  the  calls  as  far  a»  be  can 
enforce  them,  and  paid  the  debts  as  far  as  he  is  aware  of  them,  and  has 
done  all  that  he  can  do  in  winding-up  the  affairs,  so  that  he  has  completed 
his  business  so  far  as  he  can,  and  is  functus  ojicio  ;  "  and  In  rb  Pinto 
Silver  Mining  Co.,  8  Ch.  Div.,  273,  was  held  to  govern  the  case. 

187-  The  liquidators  sliall  make  a  return  to  tbe 
Registrar  of  such  meeting  having  been  held,  and  of 
the  date  at  which  the  same  was  held ;  and,  on  the 
expiration  of  three  months  from  the  date  of  the 
registration  of  such  return,  the  Company  shall  be 
deemed  to  be  dissolved(i). 

If  the  liquidators  make  default  in  making  such 
return  to  the  Registrar,  they  shall  incur  a  penalty 
not  exceeding  6fty  rupees  for  every  day  during 
which  such  default  continues. 

Sec.  143  of  the  English  Companies'  Act  (25  and  26  Vic, 
c.  89),  18G2,  substituting  "fifty  rupees"  for  "  five  pounds'* 
in  that  section  ;  and  sec.  159  of  the  Indian  Companies^  Act 
X..  of  18(30. 

Cf.  sec.  95  of  Act  XIX.  of  1857. 

(i)  Sec.  159,  supra,  as  to  dissolution  of  a  Corapany  which  has  been 
wound  up  by  the  Court. 

To  enable  the  Court  to  make  an  order  for  winding-up  a  Corapany 
which  has  been  dissolved  under  this  and  the  last  preceding'  section  the 
dissolution  must  be  impeached  on  tbe  ground  of  fraud.  In  hk  London 
and  Caledonian  Marine  Insurance  Co.,  11  Ch.  Div.,  140. 

As  a  general  rule  a  winding-up  of  a  Company  under  supervision  of  the 
Court  should  be  terminated  in  the  same  way  as  a  purely  voluntirry  winding- 
up,  i.e.f  under  sections  186  and  187  of  this  Act.  In  bb  The  Carwar  Co, 
1.  L.  R.  6  Bom.  (i-lO.     See  this  case  further  cited  in  note  to  ¥ec.  195,  post. 

188.  All  costs,  charges  and  expenses  properly 
incurred  in  the  voluntary  winding-up  of  a  Company, 
including  the  remuneration  of  the  liquidators,  shall 
be  payable  out  of  Ihe  assets  of  the  Company  in 
priority  to  all  other  claimsti). 

Sec.  144  of  the  English  Companies^  Act  (25  and  26  Vic, 
e.  89),  1862;  and  sec,  160  of  the  Indian  Companies'  Act  X. 
of  1866,  verbatim. 

Cf.  sec.  95,  cl.  12  of  Act  XIX.  of  1857. 

Cf.  sec.  158,  supra. 

(i)  "In  priority  to  all  other  claims,''  i.e.,  **  in  priority  to  all  claims  upon 
the  Company  when  the  order  to  wind-up  was  made,  and  no  others,**  per 
Matins,  V.    C,    In    rb   Home    Investment    Society,    11   Ch.    D.,  170. 
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This  case  was  considered  by  Ckitty,  J.  In  re  Dronfield  Silkstone  Coal 
Co.  (No.  2)  23  Ch.  D.,  511,  referred  to  iu  note  to  sec.  15ft,  supra. 

189.  The  voluntary  winding-up  of  a  Company  Saving  of 
shall  not   be  a  bar  to  the  right  of  any  creditor  of  ^J.^|j|^,^^[ 
such  Company  to  have  the   same  wound-up  by  the 
Court(i),  if  the  Court  is  of  opinion  that  the  rights  of 

such   creditor  will  be  prejudiced   by    a   voluntary 
winding-up. 

Sec.  145  of  the  English  Companies'  Act  (25  and  20  Vk\, 
c.  S9),  18C2  ;  and  sec  1(>1  of  the  Indian  Companies'  Act  X. 
;f  IS 66j  verhaiwu 

Cf.  sec.  96  of  Act  XIX.  of  1857. 

(i)  i.e.  bef)re  dissolution  under  sec.  187,  supra,  see  In  re  Pinto  Silver 
Alining  Co.,  8  Ch.  Div.,  273.  and  In  re  London  and  Caledonian  Marine 
Insurance  Co.,  11  Ch.  Div.,  140,  cited  supra. 

As  to  the  circumstances  under  which  a  Company  may  be  wound-up  by 
the  Court,  and  the  orders  which  will  in  difterent  cases  be  made  in  a 
petition  for  hnvin?  a  Company  so  wound-up,  see  sees.  128,  129,  and  140, 
supra,  and  191,  193,  post,  as  to  winding-up  subject  to  supervision. 

When  the  Company  had  resolved  to  wind-up  voluntarily,  Malins,  V.C. 
held  it  unnecessary  tu  consider  whether  the  allegations  in  a  petition  for  a 
compulsory  winding-up  stated  sl  prima  facie  case  under  sec.  21  of  the  Life 
Assurance  Companies*  Act  (33  and  34  Vic,  c.  61),  1870,  the  resolution  to 
wind-up  voluntarily  being  an  admission  of  insolvency.  In  re  British 
Alliance  Assurance  Corporation,  9  Ch.  D.,  635. 

As  to  a  shareholder's  petitioning  for  a  compulsory  winding->up  after  a  ShRreholder's 
resolution  for  a  voluntary  winding-up  has  been  passed  in  In  re  Gold  P^»^»^icn. 
Co.,  11  Ch.  Div.,  all  the  cases  cited  at  pp.  267,  268,  of  the  3rd  ed.  of  Mr. 
Buckley's  work  were  referred  to  and  it  was  held  that  after  a  resolution 
has  been  passed  for  winding-up  a  Company  voluntarily  a  shareholder 
cannot,  as  a  general  rule,  obtain  an  order  for  winding  compulsorily, 
or  an  order  for  continuing  the  voluntary  winding-up  under  supervision. 
The  only  exceptions  to  the  rule  are  when  the  resolution  has  been  passed 
fraudulently,  or  when  creditors  appear  to  support  the  petition  ;  per 
James,  L.  X,  p.  710: — **  I  cannot  find  anything  in  this  case  to  satisfy  the 
Court,  or  to  entitle  the  Court  to  say  that  it  can  deprive  these  shareholders, 
for  they  are  persons  interested,  of  the  right  which  belongs  ordinarily, 
and  except  under  very  exceptional  circumstances,  to  the  shareholders  of 
every  joint  stock  Company  or  corporation  of  this  kind,  of  determinmg 
amongst  themselves,  by  a  majority,  according  to  their  view  of  what  is 
most  for  their  interest,  what  ought  to  be  done  or  ought  not  to  be  done, 
either  in  the  disposal  of  the  property  of  the  Company,  or  in  making 
any  claims  against  any  supposed  debtors  to  or  persons  liable  to  the 
Company." 

As  to  the  creditor's  right  to  an  order  imder  thia  section  (145)  in  the 
English  Act,  see  Buckley,  3rd  ed.,  pp.  2G8,  269 ;  4th  ed.,  298,  299,  and 
cases  therein  cited. 

190.  Where  a  Company  is  in  course  of  being  Power  of 
wound-up  voluntarily,  and  proceedings  are  taken  for  ^^^^  *** 
the  purpose  of  having  the  same  wound-up  by  the  proceedings 
Court(i).  the  Court  may,  if  it  thinks  fit,  notwithstand-  0^  voluntary 
ing  that  it  makes  an  order  directing  the  Company  to  ^^"  »»g-«P- 
be  wound-up  by  the  Court,  provide  in  such  order  or 

in  any  other  order  for  the  adoption  of  all  or  any  of 
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to  direct 
winding-up 
lubject  to 
supervision. 


Petition  for 
winding-up 
subject  to 
supervision. 


the  proceedings  taken  in  tbe  course  of  the  voluntary 
winding-up. 

Sec.  1  1(>  of  tlio  English  Companies'  Act  {-o  and  26  ^  ie.. 
c.  89), -1802;  and  sec.  162  of  the  Indian  CV^npanies'  Art 
X.  of  ISoG. 

(i)  Sees.  189  and  128,  $upra. 

As  to  the  commencement  of  the  winding-up  in  such  a  case  see 
sec.  196,  post. 

Winding-up  subject  to  the  Supervision  of  the  Court. 

191.  When  a  resolution  has  been  passed  by  a 
Company  to  wind-up  volnntarily(i)r  the  Court  may 
make  an  order(ii)  (iirecting  that  the  voluntary  wind- 
ing-up shall  continue,  but  subject  to  such  supervision 
of  the  Court,  and  with  such  liberty  for  creditors, 
contributories  or  others  to  apply  to  the  Court,  and 
generally  upon  such  terms  and  subject  to  such  con- 
ditions, as  the  Court  thinks  just. 

Sec.  147  of  the  English  Companies'  Act  (25  and  2G  ^'i^^, 
c.  Si)),  18(32;  and  sec.  IGo  of  the  Indian  Companies  A.-t 
X.  of  1800;  verhatim. 

(i)  Sec.  173,  supra, 

(ii)  See  rules  6,  7,  and  Form  No.  4,  post. 

By  sec.  193  post,  the  Court  is  to  have  regard  to  the  wishes  of  the  creditors 
and  contributories  of  the  Company,  but  by  this  section  it  is  left  absolutely 
in  the  discretion  of  the  Court  whether  an  order  shall  be  njade  or  not 
under  this  section.     Buckley,  3rd  ed.,  p.  270;  4th  ed.,  p.  301. 

The  order  will  not  be  made  upon  a  shareholder's  petition  unless  the 
resolution  to  wind-up  voluntarily  has  been  passed  fraudulently,  or  creditors 
appear  to  support  the  petition.  In  re  Gold  Co.,  11  Ch.  Div.,  701,  cited 
supra. 

So  far  as  the  Court  does  not  interfere,  a  windin$r-up  under  supervision 
remains  essentially  a  voluntary  winding-up  5  but  the  Court  in  a  wintUng- 
up  under  supervision  has  full  authority  to  interfere  and  to  exercise  to  any 
extent  the  ]»ower  which  it  might  have  exercised  if  an  order  had  been  niaae 
for  winding-up  the  Company  by  the  Court.  In  rb  Carwar  Co.,  I.  L.  R. 
6  Bom.,  640.  See  also  per  Lindley,  L.  /.,  In  rb  Taurine  Co.,  26  Ch. 
Div.,  p.  138. 

A  supervision  order  is  an  order  to  continue  the  voluntary  winding-up. 
The  wmding-up  under  supervision  is,  therefore,  deemed  to  commence  «t 
the  commencement  of  the  voluntary  winding-up,  see  sec.  174,  supra, 
Buckley,  3rd  ed.,  p.  271,  4th  ed.,  p.  302. 

192.  A  petition  praying  wholly  or  in  part  that 
a  voluntary  winding-up  shall  continue,  but  subject 
to  the  supervision  of  the  Court,  and  which  winding- 
up  is  hereinafter  referred  to  as  a  winding-up  subject 
to  the  supervision  of  the  Court,  shall,  for  the  pur- 
pose of  giving  jurisdiction  to  the  Court  over  suits, 
he  deemed  to  be  a  petition  for  winding-up  the  Com- 
pany by  the  Court(i). 
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Sec.  lis  of  tlie  English  Companies'  Act  (25  and  20  Y'lc, 
I  S9),  18G2,  which  adds  ''  and  actions"  after  *'  suits"  3  and 
iicc.  I'il-  of  the  Indian  Companies'  Act  X.  of  1866,  v^'rhatim, 

(i)  Sections  134,  136,  supra  \  as  to  the  petition  see  rules  1 — 5,  'pott. 

193.  The  Court  may,  in  determining  whether  a  ^^^^  ™"y 
Company  is  to  be  wound-up  altogether  by  the  Court,  to  wish^of 
or  subject  to  the  supervision  of  the  Court,  in  the  creditors  [or 
appointment  of  a  liquidator  or  of  liquidators,  and  in  ^^r*^<*- 
all  other  matters  relating  to  the  winding-up   subject 

to  supervision,  have  regard  to  the  wishes  of  the 
creditors  or  contributories  as  proved  to  it  by  any 
suflBcient  evidence,  and  may  direct  meetings(i)  of  the 
creditors  or  contributories  to  be  summoned,  held 
and  regulated  in  such  manner  as  the  Court  directs 
for  the  purpose  of  ascertaining  their  wishes,  and 
may  appoint  a  person  to  act  as  chairman  of  any 
such  meeting,  and  to  report  the  result  of  such 
meeting  to  the  Court. 

In  the  case  of  creditors,  regard  shall  be  had  to 
the  value  of  the  debts  due  to  each  creditor,  and,  in 
the  case  of  contributories,  to  the  number  of  votes 
conferred  on  each  contributory  by  the  regulations 
of  the  Company(ii). 

Sec.  149  of  the  English  Companies*  Act  (25  and  2i)  Vic., 
f.  89),  18G2;  and  sec.  165  of  the  Indian  Conjpanies'  Act 
X.  of  1806,  verlatlm, 

(i)  See  rules  43 — 45,  post. 

(ii)  Cf.  sec.  140,  and  note  thereto,  ^pr/z ;  and  see  sec.  191,  supra. 
See  the  cases   collected   in  note  to  this   section  in  the   English  Act, 
Buckley,  3rd  ed.,  pp.  272,  273  ;  4th  ed.,  303,  304. 

The  shareholders*  petition  was  refused  in  In  re  Gold  Co.,  11  Cb. 
Div.,  701,  the  resolution  to  wind-up  voluntarily  not  having  been  passed 
fraudulently,  and  no  creditors  appearing  to  support,  see  per  Ba^ff allay, 
L.  J.,  at  p.  713  ;  see  this  case  supra, 

194.  Where  any  order  is  made  by  the  Court  P**^^*' ♦^^ 
for  a  winding-up  subject  to  the  supervision  of  the  appoint^ 
Court(i),  the  Court  may,  in  such  order  or  in   any  additional 
subsequent  order,  appoint  any  additional  liquidator,  ^3?*^?^*" 

Any  liquidator   so  appointed  by  the  Court  shall  »"bject  to 
have   the   same   powers,   be   subject   to   the    same  '"i^"^^'"**"* 
obligations  and  in  all  respects  stand  in  the   same 
position,  as  if  he  had  been  appointed  by  the  Com- 
pany(ii). 

The  Court  may,  from  time  to  time,  remove  any 
liquidator  so  appointed  by  the  Court,  and  fill  up 
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any   vacancy   occasioned   by   such    removal,  or  by 
death  or  resignation(iii). 

iSec.  150  of  the  English  Corapanios'  Act  (25  and  26  Vic, 
f:.  89),  1862,  which  adds  "or  liquidators"  after  '*  additional 
liquidator/*  and  substitutes  ^Miquidators"  for  '*  liquidator" 
in  this  section  ;  and  section  166  of  the  Indian  CompanieR* 
Act  X.  of  1866,  which  corresponds  verhatim  with  the  section 
in  the  English  Act. 

(i)  Sec.  191,  supra. 

(ii)  Sec.  177,  supra. 

(iii)  Cf.  sees.  185,  supra,  and  196,  post,  and  see  rule  16,  post. 

The  removal  of  liquidators  appointed  by  the  Court  or  the  Company 
in  a  voluntary  winding-up  is  provided  for  by  sec.  185,  supra. 

As  to  the  appointment  of  two  creditors  as  liquidators  in  the  place  of 
the  official  liqui«lator  who  had  been  appointed  in  chambei-s,  see  In  re 
Association  of  Land  Financiers,  9  Ch.  D.,  269,  cited  in  note  to  sec.  1+0, 
supra. 

As  to  removal  of  the  liquidator  "on  due  cause  shown*'  see  In  rb 
Sir  John  Moore  Gold  Mining  Co.,  12  Ch.  Div.,  3*J5,  cited  in  the  note  to 
sec.  185,  supra, 

195-  Where  an  order  is  made  for  a  winding-up 
subject  to  the  supervision  of  the  Court(i),  the  liquida- 
tor appointed  to  conduct  such  winding-up  may, 
subject  to  any  restrictions(ii)  imposed  by  the  Court, 
exercise  all  his  powers,  without  the  sanction  or 
intervention  of  the  Court,  in  the  same  manner  as  if 
the  Company  were  being  wound  up  altogether  volun- 
tarily(iii). 

Save  as  aforesaid,  any  order  made  by  the  Court 
for  a  winding-up  subject  to  the  supervision  of  the 
Court  shall  for  all  purposes,  including  the  staying  of 
suits  and  other  proceedings(iv),  be  deemed  to  be  an 
order  of  the  Court  for  winding-up  the  Company  by 
the  Court,  and  shall  confer  full  authority  on  the 
Court  to  make  calls(v),  or  to  enforce  calls  made  by  the 
liquidators,  and  to  exercise  all  other  powers  which 
it  might  have  exercised  if  an  order  had  been  made 
for  winding-up  the  Company  altogether  by  the 
Court. 

In  the  construction  of  the  provisions  whereby  the 
Court  is  empowered  to  direct  any  act  or  thing  to  be 
done  to  or  in  favour  of  the  oflFicial  liquidators,  the 
expression  **  official  liquidator*'  shall  be  deemed  to 
mean  the  liquidator  conducting  the  winding-up 
subject  to  the  supervision  of  the  Court. 
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Sec.  ]51  of  i1l(j  English  Companies^  Act  (25  aud  26  Vic, 
c.  89),  18d2  ;  nnd  yec.  1G7  of  the  Indian  Companies'  Act  X, 
of  ]8t*6,  verbatim y  save  that  '' liquidator''  nnd  "his  powora" 
nro  substituted  for  "  liquidators''  and  ''their  powera"  in 
the  i\v^'j  pnn.i^raph  of  this  section. 

(i)  Sec.  191,  supra. 

(ii)  Cf.  sec.  145,  sui^ra, 
(iii)  Sec.  177,  supra. 
(iv)  Sec.  136,  5M;ir«,  anil  sec.  212,  post. 

(v)  Sec.  151,  supra. 

Although,  un«ler  this  section,  the  Court  has  power  to  make  an  onler  Dissolution  of 
dixsolvmfi  a  Compauy  in  the  course  of  winiHnjc-np   suliject  to  its    super-  <^'<?n\pa^.v  ' 
Vision,  sjich  cases  must  lie  exL-eptuinnl,  and  can  only  occur  when  theCourt  under 
has  deemed  it  proper  to  carry  on  the  winding-up  under  supervision  in  a  supervision. 
manner  such  as  clearly  to  approximate  to  a  windinp-up  by  tlie  Court. 
The  ordinary  rule  is  the  other  way,  and  it  is  reasonable  that  it  should  be 
80;  as,  generally,  a  winding-up  under  supervision  is  not  conducted  under 
so  intimate  a  control  of  the  Court  as  to  put  the  Court  in  a  position  to 
judge  of  the  correctness  of  the  liquidators'  action  and  the  completeness 
of  the  winding-up. 

So  far  as  the  Court  does  not  interfere,  a  winding-up  under  supervision 
remains  essentially  a  voluntary  wintling-up;  but  the  Court  in  a  winding- 
up  under  supervision  has  full  authority  to  interfere  and  to  exercise  to  any 
extent  the  power  which  it  might  have  ex«M-cised  if  an  order  had  been 
made  for  winding-up  the  Compnny  by  the  Court.  In  re  Corwar  Co, 
I.  L.  R.  t)  Bom.  tJ4.0  (La/Aam,/.),  and  see  notes  to  sec.  160,  186,  187, 
supra, 

196.     Where  an   order  has  been  made  for  the  Appointment 
winding-up  of  a  Company  subject  to  the  supervision  Jj^gp^of  "^ 
of  the  Court(i),  and  such  order  is  afterwards  super-  voluntary 
seded  by   an   order  directing   the  Company  to  be  Jiq^i^ftto" 
wound-up  compulsorily(ii),  the  Court  may,  in   such  of  orticial 
last-mentioned  order  or   in  any   subsequent   order,  liquidators, 
appoint  the  voluntary  liquidators   or  any  of  them, 
either  provisionally(iii)    or  permanently,  and   either 
with  or  without  the  addition  of  any  other  person, 
to  bo  oflScial  liquidators. 

Sec.  lo2  of  tho  Eng-lish  Conip.viie.-'  Aei  (2;)  and  2<)  Yir., 
c.  89),  IS^2;  and  sec.  1(38  of  tlic'  Indian  Companies^  Art  X. 
of  lS(Ui,  vcrhoUm. 

(i)  Sec.  191.  svpra. 

(ii)  Sec.  128,  supra. 

(iii)  Sees.  1^34  and  14fl,  suprA. 

*•  When  a  supervision  order  is  superseded  by  a  compulsory  order,  the 
winding-up  will  date  from  the  commencement  of  the  winding-up  under 
{supervision,  i.e.  from  the  resolution  to  wind-up  v<duntanly,  not  from  the 
presentation  of  the  petition,"  Buckley,  thd  ed.,  275  ;   tth  ed.,   307. 

Cf.  note  to  sec.  101,  supra. 

20 
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avoided. 


Supplemental  rrovisions. 

Dispositions       197.     Where  any  Company  is  being  wound-up  by 
after  the        ^]j^  Court  Or  subject  to  the  supervision  of  the  Court, 

coin  111  eiK'C"  -'  "■  • 

inent  of  the  all  dispositions  of  the  property  of  the  Company,  and 
winding;  up  every  transfer  of  shares  or  alteration  in  the  status 
of  the  members  of  the  Company,  made  between  the 
commencernentof  the  windinfj^-up(i)  and  the  order  for 
winding-up,  shall,  unless  the  Court  otherwise  orders, 
be  void.ii). 

Sec.  153  of  the  English  Companies'  Act  (25  and  26  Vic, 
c.  89),  1862,  which  contains  the  woitIs  "  efiFects  and  things 
in  action^'  (as  to  which  see  supra,  note  to  sec.  144,  cl.  c) 
after  "  property '^  ;  and  sec.  169  of  the  Indian  Companies'  Act 
X.  of  1806,  which  corresponds  verbatim  with  the  section  in 
the  English  Act. 

(i)  Sees.  133,  174,  supra. 

(ii)  Cf.  sees,  175,  212.213. 

See  and  consider  Ale.K.  MitchelVs  case,  4  Ap.  Ca.,  548,  550; 
Rutherford^s  case,  ibid.  540,  5S1 ;  Buchan''8case,  ibid  549,  583  ;  Ker^scase, 
ibid.  549,  598,  and  Nelson  Mitchell  v.  Cih/  of  Gfw((/niv  Bank,  4  Ap.  Ca. 
()'J5  ;  where  the  date  of  the  stoppaj^e  of  the  Company  ;ind  the  i^isue  of 
a  notice  of  n  meetiiij:  to  pass  vohmtary  resoiutions  was  fixed  as  the 
period  of  time  after  which  the  8hareh«)Uler8  were  debarred  from  trans- 
ferring their  shares  and  escaping  liability. 

The  Oriental  Bank  Corporation,  the  domicile  and  head  office  of  which 
were  in  London,  stopped  payment  m  Lon«lon  on  the  3rd  May  1884,  on 
whicli  day  a  petition  to  wind-up  was  presented,  and  a  provisional,  liqui- 
dator Appointed,  whose  powers  were  limited  to  taking  ])osscssion  of  and 
protecting  the  assets  of  the  bank ;  no  power  being  conferred  on  hira  to 
carry  on  the  business.  On  the  (Uh  May  the  petition  was  duly  advertised 
in  the  London  Gazette,  and  on  the  I5th  the  order  to  wind-up  )vas  made. 
Tliere  being  no  telegraphic  communication  between  Englani)  and  the 
Muuritius  nnd  the  matter  being  urgent,  leave  was  given  by  the  Court  to 
the  provisional  liquidator  to  send  an  officer  of  the  bank  from  Durban 
to  the  Mauritius  by  special  steamer,  to  convey  to  the  officers  of  the  bank 
there  information  of  the  presentation  of  the  petition  in  London,  and  of 
the  appointment  cf  the  liquidator.  The  utmost  despatch  was  used,  and 
the  information  reached  the  b»nk  at  Mauritius  on  the  14th  May.  Up 
to  that  dale  the  officers  of  the  bank  and  other  perscns  in  .Mauritius  were 
neces.sarily  ignorant  of  the  stoppage  of  the  bank  in  London,  the  presenta- 
tion of  the  petition,  the  advertisement  in  the  Gazette,  and  the  appoint- 
ment of  the  Hquidator,  and  the  business  of  thehnmch  bnnk  was  carried  on 
as  usual,  and  large  sums  of  money  were  paid  in  and  out  in  the  ordinary 
course  of  business  and  in  good  faith  ;  the  payments  out  being  in  excess 
of  the  payments  in. 

A  summons  was  originally  taken  out  hy  the  holders  of  two  bills  of 
exchange  dated  the  8th  and  10th  May  1884,  one  for  .4^200  and  the  other 
for  ^150,  drawn  by  the  branch  bank  at  Mauritius  on  the  head  office  in 
London  ;  and  was  afterwards  amended  by  adding:  as  applicants  the  persons 
by  whom  the  consideration  of  the  bills  was  paid  into  the  bank  at 
Mauritius  at  the  date  of  the  bills  ;  it  asked  for  payment  of  the  sums  paid 
in,  and  for  a  declaration  of  the  rights  of  the  applicants  respectively  as 
against  the  bank  and  its  estate  in  liquidntion,  and  in  particular  for  R, 
decision  whether  tliey  were  entitled  to  immediate  payment  in  full  or  to 
prove  for  the  amount. 
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Chiity,  J.,  in  ilelivering  jiul}?me«t,  observed  that  the  most  importj^it 
pections  in  the  Companies'  Act  1862,  bearing  on  the  question  were  sections 
84  and  \6'i;  [corresponding  with  sections  133  and  li^7  of  the  Indian 
Act],  The  8ith  section  enacted  that  a  winding-up  by  the  Court  should 
be  deemed  to  coinuience  at  the  time  of  the  presentation  of  the  petition,  but 
the  oection  did  not  state  what  consequences  weie  to  follow  from  this 
enactment.  The  language  of  the  section  being  precise,  he  could  not 
hold  that  as  to  tbe  transactions  in  the  Mauritius  the  winding-up  ought  to 
be  deemed  to  commence  from  the  14th  of  May.  Sec.  li\i  [sec.  197  of  the 
Indmn  Act]  dealt  only  with  dispositions  of  property,  and  ilid  not  mention 
contracts,  and  the  case  before  the  Court  was  one  not  of  disposition  of 
property  but  of  contract  only.  The  authority  of  the  officers  of  the  bank 
to  carry  on  the  business  in  .Vlauritius  was  not  revoked  until  notice  of  the 
appointment  of  the  provisional  liquitlator  reached  the  island,  i.e.  the  14th 
May;  and  it  would  be  wrong  by  a  Hciion  of  law' to  impute  notice  to  the 
persons  on  the  island  at  a  time  when  it  was  impossible  for  them  to  have 
nad  notice.  The  purchasers  of  the  bills  got  what  they  bargained  for,  viz. 
drafts  of  the  bank,  the  payment  of  which  depended  on  the  solvency  of 
the  bank  at  the  time  of  their  presentation  at  the  head  office ;  and 
the  principle  of  caveat  emptor  would  seem  to  a]»ply  to  their  case.  The 
rule  up«»n  which  the  Court  exercised  the  discretion  entrusted  to  it  by  the 
153rd  sftction  of  the  Act  was  to  affirm  all  transactions  bond  fide  entered 
into  without  notice  of  the  petition,  and  which  were  also  romplete  at  the 
date  of  the  winding-up  order.  His  Lordship  accordiuijly  held  that  the 
bills  given  by  the  officers  of  the  bank  on  behalf  of  the  bank  were 
biiulin^  on  the  bank,  and  thcapplicants  were  not  entitled  to  an  order  for 
refunding  the  consideration  paid,  but  merely  to  a  right  of  proof;  and 
that  tbe  holders  of  the  bills  were  the  persons  entitled  to  prove. 

The  case  being  a  test  case,  the  costs  of  all  parties  were  directed  to 
come  out  of  the  assets  in  liquidation.  In  re  Oriental  Bank  Corporation 
(not yet  reported). 

See  the  note  to  this  sec.  at  pp.  275 — 278  of  Buckley,  3rd  ed.,  and  4th 
ed.  307—310. 

198*     Where  any  Company  is  being  wound-up,  The  books  of 

all  books,  accounts  and  documents  of  the  Company  J^^»,^°"'^*"^ 

and  of  the  liquidators  shall,  as  between  the  contri-  evidence. 

butories  of  the  Company,  be  ^nm4  facie  evidence  of 

the  truth  of  all  matters  purporting  to  be  therein 

recorded. 

Sec.  154  of  the  English  Companies'  Act  (25  and  26  Vic, 
c.  89),  1862;  and  sec,  170  of  the  Indiau  Companies' Act 
X.  of  1866,  terhaiim, 

Cf.  sec.  78  of  .Act  XIX.  of  1857. 

See  F^x*9  ease,  3  D.  J.  and  S.,  4G5;  decided  under  s.  40  of  the  Joint 
Stock  Companies*  Act,  1856. 

Sec  also  per  Hall,  V.  C.>  In  re  Esparto  Trading  Co.,  12  Ch.  D.,  nt 
p.  20i. 

199»     Where  any  Company  has  been  wound-up  As  to  disposal 
under  this  Act  and  is  about  to  be  dissolved(i),  the  ^^  ^°'**^*' 
books,  accounts  and  document  of  the  Company  and  d^w^menu" 
of  the  liquidator  may  bo  disposed  of  in  the  following  <>f  ^'»e 
way;  that  is  to  say,  where  the  Company  has  been     ™^^***^* 
wound-up  by  or  subject  to  the  supervision  of  the 
Court,  in  such  way  as  the  Court  directs,  and  where 
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tbe  Company  has  been  wound-up  voluntarily,  in 
such  way  as  the  Company  by  an  extraordinary(ii)  re- 
solution directs. 

But,  after  the  lapse  of  five  years  from  the  date  of 
such  dissolution,  no  responsibility  shall  rest  on  the 
Company  or  the  liquidators,  or  any  one  to  whom  the 
custody  of  such  books,  accounts  and  documents  has 
been  committed,  by  reason  that  the  same  or  any  of 
them  cannot  be  made  forthcoming  to  any  party  or 
parties  claiming  to  be  interested  therein. 

Sec.  155  of  the  English  Companies'  Act  (25  and  2G  Vic, 
c.  89),  1802;  and  sec.  171  of  ihe  Indian  Companies'  Act  X. 
of  18GG,  vrrbalim,  save  that  '*  liquidator^'  in  tho  first 
.sentence  is  substituted  for  "  lii^uidators"  in  these  sections. 

(i)  Sees.  lo9  and  187,  suj/ra. 

{ii)  Sec   173,  supra. 

Inspectiou  of      200.     Where    an    order    has    been    made    for 
books.  winding-up  a  Company  by  the  Court  or  subject  to 

the  su|x?rvision  of  the  Court,  the  Court  may  make 
such  order  for  the  inspection  by  the  creditors  and 
contributories  of  the  Company  of  its  books  and 
papers  as  the  Court  tliinks  just,  and  any  books  and 
papers  in  the  possession  of  the  Company  may  be 
inspected  by  creditors  or  contributories  in  con- 
formity with  the  order  of  the  Court,  but  not  further 
or  other wise(i). 

Sec.  150  of  the  English  CoTnpanies'  Act  (25  and  26  Tie, 
c.  8[^),  ]SG2 ;  and  sec.  172  of  the  Indian  Companies^  Act  X, 
of  IStU),  verbatim, 

(i)  As  to  tlic  nccoimts  to  he  kept  by  the  directors  of  a  Company,  see 
sch.  I.  table  A,  cl.  7H,  po*/ ;  and  sec  rule  tA.post^  as  to  insjiectionof  books 
and  accounts  relating  to  the  winding-up  by  erecUtors  and  contributories. 

**  Independently  of  this  section,  semble^  n  creditor**  right  to  ins|>ection 
rests  upon  principles  similar  to  those  which  would  be  applicable  in  a 
suit  if  he  had  filed  a  bill  to  establish  his  claim."  Buckley,  3rd  ed.,  p.  279, 
4th  cd.,  oil,  citing  ex  parte  Walker,  15  Jur.,  863. 

See  sees.  129  et  seqg,  of  the  Civil  Procedure  Code  XIV.  of  1882. 

In  the  EngHsh  Companies*  Act  (25  and  26  Vic.,  c.  89),  there  follow 
these  sections:  sec.  157  ;  **  Any  person  to  whom  anything  inaction  belong- 
ing to  the  Company  is  assignetl  m  pursuance  of  this  Act,  may  bring  or 
defend  any  actiim  or  suit  relating  to  Ruch  thinir  in  action  in  his  own 
name.'*  As  to  which  stee  now  sec.  25,  cl.  6,  of  the  Judicature  Act 
(36  and  37  Vic,  c.  66),  1873. 

And  sec.  158,  **  In  the  event  of  any  Corajjany  being  wound- np  under  this 
Act,  all  debts  payable  on  a  contingency,  and  all  claims  against  the  Com- 
pany, present  or  future,  certHin  or  contingent,  ascertained  or  sounding 
only  in  damages  shall  he  admissible  to  proof  against  the  Company,  a 
just  estimate  being  made,  so  far  as  is  possible,  of  the  ralue  of  all  such 
debts  or  claims  as  may  be  subject  to  any  contingency  or  sound  only  id 
damages^  or  for  some  other  reason  do  not  hear  a  certain  value.'* 
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See  Mr.  Buckley's  note  to  this  section,  Srd  eil.,  pp.  281, — 311.  4th  ed., 
312 — '345.  In  India,  however,  a  section  correspondmj^  to  sec.  157  would  be 
useless,  there  being  no  such  distinctions  between  law  and  equity  as  existed 
in  Englnnd  prior  to  the  Judicature  Act,  1873.  See  the  Act  for  estabhsii- 
ing  flijrh  Courts  of  Judicature  in  India  (24  and  25  Vic,  c.  104),  1861 ; 
and  the  Letters  Patent  of  1862,  clauses  18,  J  9  and  20 ;  and  1865,  clauses 
19,  20,  and  21  granted  under  that  Act. 

Section  158  seems  to  have  been  omitted  from  the  Indian  Companies' 
Acts  as  unnecessary,  having  regard  tu  Rules  20  to  28,  post,  and  see  the 
note  thereto. 

No  rules  have  as  yet  been  made  under  the  present  Act  but  by  section 
2,  supra,  the  rule*  at  present  in  existence  which  were  made  under  Act  X. 
of  1866  are  to  bo  deemed  to  have  been  made  under  this  Act.  See  the  rules, 
pogt, 

201.     The  liquidator  may,  with  the  sanction  of  ^^ncral 
the  Court(i)  where  the  Company  is  being  wound-up  by  liquidation 
the  Court  or  subject  to  the  supervision  of  the  Court,  »nay  be 
and  with  the  sanction  of  an  extraordinary  resohition(ii)  ^"°^'*^"^  • 
of  the  Company  where  the  Company  is  being  wound- 
up altogether  voluntarily,  pay  any  classes  of  creditors 
in  full,  or  make  such  compromise  or  other  arrange- 
ment as  the  liquidator  may  deem   expedient   with 
creditors    or   persons   claiming  to  be  creditors,  or 
persons  having  or  alleging  themselves  to  have  any 
claim,  present  or  future,  whereby  the  Company  may 
be  rendered  liable. 

Sec.  159  of  the  English  Companies'  Act  (25  and  26  Vic, 
c.  89)j  1862;  and  soc.  173  of  the  Indian  Companies'  Act  X. 
of  1866,  substituting  'liquidator"  for  **  liquidators"  in 
these  sections.  In  the  sec.  in .  the  English  Act  the  words 
'^presenter  future'*  aro  followed  by  ^^certaln  or  contingent, 
ascertained  or  sounding  only  in  damages  against  the  Coio- 
pany,  or  whereby,"  &c, 

(i)  See  rule  4B,post, 

(ii)  See  secB.  173,  183,  supra, 

(iii)  Cf.  sec.  180,  supra. 

See  note  to  the  followiug  section. 

202*  The  liquidator  may,  with  the  sanction  of  Power  to 
the  Court(i)  where  the  Company  is  being  wound-up  by  compromise, 
the  Court  or  subject  to  the  supervision  of  the  Court, 
and  with  the  sanction  of  an  extraordinary  resolution(ii) 
of  the  Company  where  the  Company  is  being  wound- 
up altogether  voluntarily,  compromise  all  calls  and 
liabilities  to  calls,  debts  and  liabilities  capable  of 
resulting  in  debts,  and  all  claims,  whether  present  or 
future,  subsisting  or  supposed  to  subsist  between  the 
Company  and  any  contributory  or  alleged  contribu- 
tory, or  other  debtor  or  person  apprehending  liability 
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to  the  Company,  and  all  questions  in  any  way  relat- 
ing to  or  affecting  the  assets  of  the  Company  or  the 
winding-up  of  the  Company,  generally  upon  such 
terms  as  may  be  agreed  upon,  with  power  for  the 
liquidator  to  take  any  security  for  the  discharge  of 
such  debts  or  liabilities,  and  to  give  complete  dis- 
charges in  respect  of  all  or  any  such  calls,  debts  or 
liabilities. 

Sec.  160  of  the  F^nglish  Companies*  Act  (25  and  26  Vic, 
c.  81^),  1^62,  in  which  at'tor  the  words  "present  or  future^' 
are  added  "  certain  or  contlnt^ent,  ascertained  or  sounding 
only  in  damages/^  and  after  the  words  "  or  the  winding-up 
of  the  Company''  are  added  '^  upon  receipt  of  such  suras, 
payable  at  such  times  and  generally  upon  such  terms/^  &c. ; 
and  sec.  174  of  the  Indian  Companies'  Act  X.  of  1866, 
verbatim. 

(i)  See  rules  47,  5i).  57,  58,  post. 

(ii)  See  sees.  173,  183,  8upra> 

"  A  going  Com|mny  has,  as  an  inciilent  to  its  existence)  the  snme  power 
of  eomproniising  claims  a^rainst  it  as  an  individual  has.  This  and  the 
preceding  section  uppenr  to  provitle  that  a  Company  in  liquidation  by 
its  official  liquidators,  with  tlie  sanction  of  the  Court,  shall  have  exactly 
the  same  power  of  compromismg  both  with  its  creditors  and  itd  debtors 
as  an  individual  would  have.*'     Buckley,  4th  ed.,  3^17. 

The  words  of  the  section  and  especially  the  words  "liabilities  to  calls, 
debts,  and  liabilities  capable  of  resulting  in  debts,  subsisting  or  $U])posed 
to  subsist,**  and  the  words  "alleged  contributory,**  plainK'  show  that 
the  compromises  intended  to  be  sanctioned  might  be  entered  into  befbre 
the  list  of  contributoritj  had  been  Settledt  or  the  liabilities  or  com- 
petence of  the  shareholders  had  been  ascertained.  Bank  of  Hindustan, 
^c,  V.  Eastern  Financial  Association,  I..  R.  2  P.  C.  489,  501  ;  13  Moore 
1.  A.  15 ;  3  Beng.  L.  R.  P.  C.  8  j  12  W.  R.  P.  C.  2? ;  6  Moore  P.  C.  O. 
N.  S.  114  ;  where  it  was  held  further  that  upon  the  evidence  and 
the  judicial  knowledge  of  the  exi>ting  state  of  affairs  of  the  Eastern 
Financi'il  Association  in  Bombay,  the  High  Court  in  Bombay  had  exer* 
cised  a  just  discretion  in  the  investigation  and  the  order  sanctioning  the 
eompi;omise  was  affirmed.  See  also  Im  rb  Commtrcial  Bank  Corporation 
of  India  and  the  East,  L.  R.  8  Eq.,  2H. 

If  a  scheme  of  arrangement  under  the  English  Companies^  Act,  1862, 
and  the  Joint  Stock  Companies*  Arrangement  Act,  1870,  has  received  the 
•auction  of  the  majorities  of  contributories  and  creditors  required  by  the 
Acts,  and  also  the  sanction  of  the  Court,  it  is  not  material  in  what  order 
those  sanctions  have  been  obtained.  And  when  the  arrangement  is  a  fair 
one,  and  is  likely  to  be  beneficial  to  all  parties,  the  Court  will  not  be 
astute  to  find  technical  defects  in  the  proceedings.  In  re  Dynevor 
Vyffryn  and  Neath  Abbey  Collieries  Co.,  11  Ch,  Div  ,  605.  See  further 
In  rb  Tunis  Railway  Co.,  10  (Mi.  D.,  2/0,  n,  where  the  Court  sanctioned, 
and  In  rb  Richards  ami  Co  ^  11  Ch.  D.,  676,  where  the  Court  declined 
to  sanction,  a  scheme  of  arrangement. 

Wbere  203*     Where  any  compromise  or   arrangement 

compromise  ^\^^\  be  proposed  between  a  Company  which  is,  at 

^JmlrTmay  the  commencement  of  this  Act  or  afterwards,  in  the 

order  a  course  of  being  wound-up  either  voluntarily  or  by 
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or   under   the  supervision   of  the   Court,    and  the  meeting  of 
creditors   of   such   Company,  or  any  class  of  such  &^.VtoXcide 
creditors,  it  shall  be  lawful  for  the  Court,  in  addition  as  to  such 
to  any  other  of  its  powers,  on  the  application  in  a  ^^^P"^®*"**®- 
summary  way  of  any  creditor  or  the  liquidator,  to 
order  that  a  meeting  of  such  creditors  or  class  of 
creditors  shall  be  summoned  in  such  manner  as  the 
Court  shall  direct ;    and,   if  a  majority  in  number, 
representing  three-fourths  in  value,  of  such  creditors 
or  class  of  creditors  piesent  either  in  person  or  by 
proxy  at  such  meeting  shall  agree  to  any  arrange- 
ment or  compromise,  such  arrangement  or  compro- 
mise shall,  if  sanctioned  by  an  order  of  the  Court, 
be  binding  on  all  such  creditors  or  class  of  creditors, 
as  the  case  may  be,  and  also  on  the  liquidator  and 
conti'ibutories  of  the  said  Company. 

Soc.  2  of  the  Joint  Stock  Compunit»H*  Arrange  men  t  Act 
(33  and  34  Vic,  c.  104)^  1870,  verbatim,  omitting  tho 
reference  to  the  English  Companies'  Acts  of  1862  and  ISGT 
in  that  section. 

For  the  difficiilties  which  this  section  was  aimed  at  see  Buckley,  4th 
ed.,  348,  515,  et  seqq. 

204.     Where  any  Company  is  proposed  to  be,  or  Power  for 
is   in   the   course    of  being,    wound-up   altogether  J^q""^"^*'"'* 
voluntarily,  and  the  whole  or  a  portion  of  its  bnsi-  sUrest^&c, 
ness  or  property  is  proposed   to  be  transferred  or «»« consi.ier- 
9old   to   another   Company,    the  liquidators  of  the  oSrojLV?of 
first-mentioned  Company  may,  with  the  sanction  of  Company.' 
a  special  resolution(i)  of  the  Company  by  whom  they 
were  appointed,  conferring  either  a  general  authority 
on  the  liquidators  or  an  authority  in  respect  of  any 
particular  arrangement,  receive,  in  compensation  or 
part  compensation  for  such  transfer  or  sale,  shares, 
debentures,  policies  or  other  like  interests  in  such 
other   Company,    for  the   purpose    of    distribution 
amongst  the  members  of  the  Company  being  wound- 
up, or  may  enter  into  any  other  arrangement  where- 
by the  members  of  the  Company  being   wound-up 
may,  in  lieu  of  receiving  cash,  shares,  debentures, 
policies  or  other  like  interests,  or  in  addition  thereto, 
participate  in  the  profits   of,    or  receive   any   other 
benefit  from,  the  purchasing  Company. 

Any  sale  made,  or  arrangement  entered  into,  by 
the  liquidator  in  pursuance  of  this  section  shall  be 
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binding  on  the  members  of  the  Company  being 
wound-up ;  subject  to  this  proviso  that,  if  any 
member  of  the  Company  being  wound-up,  who  has 
not  voted  in  favour  of  the  special  resolution  passed 
by  the  Company  of  which  he  is  a  member  at  either 
of  the  meetings  held  for  passing  the  same,  expresses 
his  dissent  from  any  such  special  resolution  in 
writing  addressed  to  the  liquidators  or  one  of  them, 
and  left  at  the  registered  office  of  the  Company  not 
later  than  seven  days  after  the  date  of  the  meeting 
at  which  such  special  resolution  was  passed,  such 
dissentient  member  may,  [by  writing  addressed  and 
left  as  last  aforesaid,  J  require  the  liquidator  to  do  one 
of  the  following  things  as  the  liquidator  may  prefer 
(that  is  to  say)  : — either  to  abstain  from  carrying 
such  resolution  into  effect,  or  to  purchase  the 
interest  held  by  such  dissentient  member  at  a  price 
to  be  determined  in  manner  hereinafter  mentioned  ; 
such  purchase-money  to  be  paid  before  the  Company 
is  dissolved  and  to  be  raised  by  the  liquidator  in 
such  manner  as  may  be  determined  by  special  reso- 
lution. 

No  special  resolution  shall  be  deemed  invalid  for 
the  purposes  of  this  section  by  reason  that  it  is  passed 
a!ntecedently  to,  or  concurrently  with,  any  resolution 
for  winding-up  the  Company  or  for  appointing  liqui- 
dators ;  but  if  an  order  be  made  within  a  year  for 
winding-up  the  Company  by  or  subject  to  the 
supervision  of  the  Court,  such  resolution  shall  not 
be  of  any  validity  unless  it  is  sanctioned  by  the 
Court. 

Sec.  161  of  iho  English  Companies'  Act,  (25  and  26  Vic, 
c.  89),  1862,  vcrhafim,  save  thai  in  the  present  section  tho 
word  **  debentures'"'  is  iiiserlc<l  between  "  shares*'  and  **  poli- 
cies''; and  .SiX\  17o  of  the  Indian  Companies'  Act  X.  of  1866, 
verbatim  ;  the  portion  in  brackets  is  new,  as  to  which  soo 
In  re  Union  lUuik  (^f  Kings ^^  'n-vpov-Hidlj  infra, 

(i)  Sec.  77,  supra,  p.  71. 
(ii)  Sec.  206,  infra. 

This  section  relates  not  to  a  purely  voluntary  wimling  up  only,  but 
extends  to  a  winding-up  under  the  supervision  of  the  Court.  Where  the 
matter  is  before  the  Court  a  sale  of  the  property  of  the  Company  can  be 
made  under  sec.  144,  supra,  and  to  such  a  sale  the  principles  embodied 
in  the  present  section  nre  applicable,  for  it  cannot  be  intended  that  when 
the  matter  is  before  the  Court,  the  Court  shall  have  less  power  than  the 
liquidators  liave  in  a  voluntary  winding-up.      See  Buckley,  4th  ed.,  350. 
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For  the  considerations  tvliich  will  inflnenre  the  Court  in  grnnting  or 
refusin};  its  sanctioD  to  resolutions  for  the  transfer  of  assets  from  an  old  to 
A  new  Company,  see  In  rk  The  Fleming  Spinning  and  Weaving  Co.,  1.  L. 
K.  3  Uom.,  299*.  306. 

After  the  expiration  of  a  year,  an  agreement  under  the  161st  section 
of  the  En^jlish  Act,  entered  into  by  a  Company  about  to  be  wound-up 
viduntarily  for  the  sale  and  transfer  of  its  business  to  another  Company. 
is  binding  upon  the  creditors  of  the  transferring  Company — their  remedy 
if  ihey  cannot  get  |)ayment  of  their  debts  is  to  obtain  a  winding  up 
order  before  the  expiration  of  a  year. 

It  is  no  objection  to  such  nn  agreement  that  it  contains  a  stipulation  that 
the  purchasing  Company  shall  take  a  portion  only  of  the  assets  and 
liabilities  of  the  transferring  Company,  leaving  the  rest  of  the  debts  to 
be  paid  by  the  liquidator  of  the  transferring  Comp  my ;  or  that  it 
contains  a  stipulation  that  the  shnres  in  the  purchasing  (company,  which 
are  to  be  given  as  a  c^nsi'leration  for  the  transfer  shall  be  distributed 
directly  among  the  shareholders  of  the  transferring  (company,  and  not 
given  to  the  liquidator  as  part  of  the  assets  in  tht;  winding-up.  In  Rs 
Citg  and  Country  Investment  Co,,  13  Ch.  Div.,  475. 

The  requisition  un<ler  the  ab^ve  section  by  any  dissentient  shareholder  Fonn  of  notice 
of  the  trunnferring  Company  to  the  liquidators  thereof  either  to  abstain  ^  '**«^^- 
from  carrying  a  resolution  for  eflfecting  the  transfer  under  the  section 
into  effect,  or  to  purchase  his  interest  must  be  contained  in  the  notice  of 
dissent,  which  the  section  requires  to  be  in  writin<;,  and  left  not  later 
than  seven  days  after  the  date  of  the  meeting  at  uhich  the  special  resolu. 
tion  was  passed.  In  rb  Union  Bank  of  Kingston-upon- Hull,  13  Ch.  D., 
803. 

In  In  re  The  Fleming  Spinning  and  Weaving  Co.,  I.  L  R.  3  Bom.,  299, 
two  shareholders  J.  and  H.  of  the  transferring  (^impany.  the  bidders  of 
50  and  20  shares  respectively,  dissented  from  the  special  resolutions 
for  winding-up  the  Company  voluntarily  and  transferring  its  assets  to  a 
new  Company  to  be  formed  in  the  manner  required  by  sec.  175  of  Act 
X.  of  1806,  and  required  the  liquidators  to  purchase  their  interests. 
The  matter  was  thereupon  referred  to  arbitration. 

In  the  case  of  H.  an  award  was  made  and  filed,  but  further  proceedings 
were  stayed  by  the  order  of  the  Court.  In  the  case  of  J.  no  award 
was  made,  and  he  brought  a  suit  which  was  still  pending  against  the  old 
and  the  new  Company  and  the  liquidators  to  recover  the  value  of  his 
shares.  In  pursuance  of  the  resolutions,  the  liquidators  of  the  old 
Company  handed  over  the  assets  to  the  new  Company ;  and  no  property 
^remained  in  the  hands  of  the  old  Company  except  the  shares  remaining 
to  be  distributed  among  the  dissentient  shareholders.  Upon  the  v\in(!ing- 
up  of  the  new  Company,  the  otficial  liquidators  presented  a  petition  praying 
that  the  special  resolutions  might  be  sanctioned  by  the  Court.  The  two 
dt»8ertient  sharehohlers  H.  and  «/*.  objected  to  the  sanction  being  given, 
unless  provision  were  mede  for  the  satisfaction  of  their  claims  as  soon  as 
ibey  could  be  ascertained.  It  was  held  {inter  alia)  that  by  virtue  of  s^c 
17t)of  Act  X.  of  1866,  it  was  a  condition  of  the  renolution  beinir  binding  on 
the  dissCiitient  shareholders  H.  and  J.  that  they  should  be  paid  the 
value  of  their  interest  in  the  business  and  property  intended  to  be 
transferred.  That  under  the  special  circumstances  of  the  case,  the  new 
Company  having  taken  the  property  and  assumed  all  the  liabilities  of 
the  ohi  Company,  which  would  include  the  liability  to  purchase  the 
interests  of  di»seuting  shareholders,  there  being  no  larhes  ou  the  part 
of  cither  of  them,  H-  or  J,  respectively,  and  the  property  being  within 
the  jurisdiction  of  the  Court  and  under  its  direct  control  by  virtue  of 
the  winding-up  order,  the  Court  ought  to  place  the  dissenting  share- 
holders with  respect  to  the  property  of  the  old  Company,  in  the  same 
position  as  it  would  have  placed  them  ha«l  they  af»plicd,  un4ler  Jol  sec.  of 
Act  X.  of  1366,  for  an  injunction  to  restrain  the  transfer  until  a  fund 
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•nn»  providrd  to  secure  llic  payment  of  their  interests.  AcconJingly  the 
Court  sanctioned  the  re>ohuion8  subject  to  the  value  of  the  interest  of 
H.  ami  J.  heiujr  paid  or  adequately  utrnred:  but  without  piejudiceto  any 
question  betwi-en  the  creditors  of  the  old  Company  and  H.  and  J".   .   .  . 

Hie  rights  of  a  dissentient  nharehohler  under  at'ctions  175  to  179  of 
the  Indian  Companies'  Act  X.  of  l8*i6  [which  correspond  with  sections 
204  to  'JOS  of  thr  present  Act]  who  has  electe<l  to  have  the  value  of  his 
interest  decided  by  arbitration,  are  not  limited  to  a  single  refercncfe  to 
arbitration,  and  are  not  extiiigui>hed  by  the  expiry,  witliout  an  award 
bemg  made,  of  the  lime  fixed  by  such  reference  for  making  an  a^ard. 
In  su«-li  a  case,  unless  otherwise  disentitled,  the  dissentient  j*harehoUlcr  is 
entitled  to  a  second  reference  to  arhitratitm  for  the  purpose  of  arriving 
at  a  definite  re^ult  by  means  of  an  award,  which  is  the  object 
c  )nteraplnted  by  these  sections,  In  rk  Fleming  S.  and  W.  Co.  I.  L.  R.  7 
lh)m.,  494.  But  the  order  in  no  way  nifected  the  rights  of  creditors, 
ibid.  514. 

In  that  case  it  was  aUo  held  (followintr  In  re  Union  Bank  of  Kingston 
upon  Hull,  K^  Ch.  1).,  808^  that  a  notice  of  dissent  which  ilid  not  contain 
the  requisition  to  the  liquidators  required  by  the  latter  part  of  section 
175  (correspondinjr  to  sec.  204;  was  an  insufTicient  notice,  but  that  the 
liquidators  had  pouer  to  waive,  and  had  in  fact  waived,  the  informahty 
of  the  notice  on  belialf  of  the  Company. 

Forarticlesof  association  which  provide  for  a  sale  or  arriingement  under 
tiiis  sec.  see  Palmer's  Company  Precedents,  3rd  ed.,  pp.  160,  167.  For  the 
form  of  notice  to  he  given  by  the  dis.*ientient  shareholdtr,  ibid.  p.  564  ;  and 
for  a  form  of  an  order  on  a  summons  as  to  h  dis^^entient,  ibid.  p.  557. 

As  to  the  liability  of  amalgamating  Companies  for  their  respective  debts, 
see  LindlcT,  3ri'  ed.,  1351. 

Mode  of  205.     The  price  to  be  pnid  for  the  purchase  of 

pnce"'"'"^  tlie  interest  of  any  dissentient  member  mt\y  be 
determined  by  agreement.  If  the  parties  dispute 
about  the  same,  such  dispute  shall  bo  settled  by 
arbitration  under  the  provisions  next  hereinafter 
contained. 

See.  162  of  the  English  Companies'  Act  (25  and  20  Vic, 
c.  SO),  is  as  follows  : — "  The  price  to  bo  paid  for  the  purchase 
of  the  interest  of  any  dissentient  member  may  be  determined 
by  agreement,  but  if  the  parties  dispute  about  the  same 
such  dispute  shall  be  settled  by  arbitration,  and  for  the  pur- 
poses of  such  arbitration  the  provisions  of  '  The  Companies' 
Clauses  Consohdation  Act,  1845/  with  respect  to  the  settle- 
ment of  disputes  by  arbitration,  shall  be  incorporated  with 
this  Act ;  and  in  the  construction  of  such  provisions  this 
Act  shall  bo  deemed  to  bo  the  special  Act,  and  Hhe  Com- 
pany' shall  mean  the  Company  that  is  being  wound-up,  and 
any  appointment  by  the  said  incorporated  provisions  directed 
to  bo  mado  under  the  hand  of  tlui  secretary,  or  any  two  of 
the  Directors,  may  be  mado  under  the  hand  of  the  liquidator 
if  only  one,  or  any  two  or  more  of  the  liquidators  if  more 
than  one.''  The  present  section  corresponds  verbatim  with 
sec.  17G  of  the  Indian  Conipanies*  Act  X.  of  1806. 
See  note  to  sec.  204-,  supra. 

If  the  articles  of  association  provitle  f»)r  arbitration  it  in  not  necc«5Rry 
to  resort  to  these  pio\isions;  the  arbitration  should   proceed  in  accord- 


pnce. 
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Rnce  with  the  articles.  De  Rosaz  v.  Anglo-Italian  Bankj  L.  R.  4  Q.  B., 
462.     Buckley,  4th  ed.  355  ;  Palmer  3rd  ed.,  5r>7,  558. 

206.  When    any   dispute     so   directed   to     be  Appointment 
settled  by  arbitration  has  arisen,  then,  unless  both  ^i^^J^  |^„^g?* 
parties  concur  in  the  appointment  of  a  single  arbi- tions  are  to 
trator,   each   party,   on   the   request  of   the   other  J^.^/^^^Y^^^^^^^ 
party,  shall  by  writing  under  his  hand  nominate  and 
appoint  an  arbitrator  to  whom  such  dispute  shall  be 
referred. 

After  any  such  appointment  has  been  made, 
neither  party  shall  have  power  to  revoke  the  same 
without  the  consent  .of  the  other,  nor  shall  the 
death  of  either  party  operate  as  such  revocation. 

If  for  the  space  of  fourteen  days  after  any  sucli 
dispute  has  arisen,  and  after  a  request  in  writing 
has  been  served  by  one  party  on  the  other  party  to 
appoint  an  arbitrator,  such  last-mentioned  party  fail 
to  appoint  such  arbitrator,  then  upon  such  f lihire 
the  party  making  the  request,  and  having  himself 
appointed  an  arbitrator,  may  appoint  such  arbitrator 
to  act  on  behalf  of  both  parties,  and  such  arbitrator 
may  proceed  to  hear  and  determine  the  matters  in 
dispute;  and  in  such  case  the  award  or  determina- 
tion of  such  single  arbitrator  shall  be  final. 

Sec,  128  of  the  Companies'  Clauses  Consolidation  Act 
(8  and  9  Vic,  c,  10),  1845;  and  sec.  177  of  the  Indian  Com- 
panies' Act  X.  of  1800. 

207.  If,   before   the   matters    so    referred    areVaoancyor 
determined,  any  arbitrator  appointed  by  either  party  ^e^s^p^^^^^^ 
die,  or  become  incapable  or  refuse,  or  for  seven  days 
neglect,  to   act   as  arbitrator,   the  party  by  whom 

such  arbitrator  was  appointed  may  nominate  and 
appoint  in  writing  some  otlier  person  to  act  in  his 
place ;  and  if,  for  the  space  of  seven  days  after 
notice  in  writing  from  the  other  party  for  that 
purpose,  he  fail  to  do  so,  the  remaining  or  other 
arbitrator  may  proceed  ex  parte ;  and  every  arbitrator 
so  substituted  as  aforesaid  shall  have  the  same 
powers  and  authorities  as  were  vested  in  the  former 
arbitrator  at  the  time  of  such  his  death,  refusal  or 
disability  as  aforesaid. 

Sec.  129  of  the  Companies'  Clauses  Consolidation  Act 
(8  and  9  Vic,  c  16),  1815;  and  sec.  178  of  the  Indian 
Companies'  Act  X.  of  18G6. 


Digitized  by 


Google 


164  companies'  act.  [Part  4, 

ofTn'lirT"^      208.     Where    more  arbitrators  than    one   have 

umpire.      ^^^^^  appointed,  they  shall,  before  entering  upon  the 

matters  referred  to  them,  nominate  and  appoint  by 

writing  under  their  hands  an  umpire  to  decide  on 

any  sucli  matters  on  which  they  shall  differ. 

If  such  umpire  die,  or  refuse,  or  for  seven  days 
neglect  to  act,  they  shall  forthwith,  after  such  death, 
refusal  or  neglect,  appoint  another  umpire  in  his 
place  ;  and  the  decision  of  every  such  umpire  on  the 
matters  so  referred  to  him  shall  be  final. 

Sec.  130  of  the  Companies'  Clauses  Consolidation  Act 
(8  and  9  Vic,  c.  16),  1815 ;  and  sOc.  1 79  of  the  Indian  Cora- 
panics'  Act  X.  of  18CG. 

Sec.  131  of  the  Companies'  CIauscs  Consolidation  Act,  wbich  empowers 
the  Board  of  Trade  iu  England  to  appoint  an  uaipire  on  the  neglect  of  the 
arbitrators  to  do  so,  in  the  case  of  Railway  Companies,  i«  here  omitted. 

Power  of  209.     l^he  said  arbitrators  or  their  umpire  may 

can  flfr °"  ^°  ^^'^    for   the    production  of   any  documents  in  the 

books,  &c.     possession  or  power  of  either  party  which  they  or 

he  may  think  necessary  for  determining  the  question 

in   dispute,   and    may  examine  the  parties  or  their 

witnesses  on  oath. 

Sec.  132  of  the  Companies'  Clauses  Consolidation  Act 
(8  and  9  Vic.,c.  !()),  1845 ;  and  sec.  180  of  the  Indian  Corn- 
panics'  Act  X.  of  18G6,  which  concluded,  ''and  adniini'^tcr 
tho  oaths  n(»cossary  for  that  purpose.'* 

i^i'thV^^^  210.  The  costs  of  and  attending  every  such 
discretion  arbitration  to  be  determined  by  the  arbitrators  shall 
of  the  be   in    the    discretion   of    the    arbitrators  or  their 

arbitrators.  *  xi  i 

umpire,  as  the  case  may  be. 

Sec.  133  of  tlie  Companies*  Clauses  Consolidation  Act 
(8  and  9  Vic,  o.  IC),  1845;  and  <(m'.  181  of  tlie  Indian 
Coinj)anies'  Act  X.  of  ]Hi](\, 

xoliiu^^^  211.  On  the  application  of  either  of  the  parties 
raav  be  tiled  the  submlssiou  to  any  such  arbitration  may  be  filed 
in  Court.  j^  ^jj^  Couvt,  and  an  order  of  reference  may  be  made 
thereon  ;  and  the  provisions  of  the  Code  of  Civil 
Procedure  shall,  so  far  as  the  same  are  applicable, 
apply  to  every  such  order  and  to  all  proceedings 
thereunder. 

Sec.  134  of  tho  Companies'  Clauses  Consolidation  Art 
(8  and  9  Vic,  c.  16),  1845,  is  as  follows:— '^  TJie  submission 
to  any  such  arbitration  may  be  made  a  rule  of  any  of  the 
iSupevior  Courts,  on  the  application  of  either  of  the  parties  ;'* 
and  S(M\  182  of  iho  Tndinn  Compnnies'  Act  X.  of  18GG. 
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The  provisioDs  of  the  Civil  Procedure  Code  relating  to  arbitration  arc 
to  be  found  in  the  appendix,  post. 

212.     Where  any  Company  is  being  wound-up  by  Certain 
the  Court  or  subject  to  the  supervision  of  the  Court,  distresTerauIi 
any  attachment,  distress  or  execution  put  in  force,  exeentiona  ro 
without  the  leave  of  the  Court,  against  the  estate  or  ^^  ^°'*** 
eflFects  of  the  Company  after  the  commencement  of 
the  winding-up  shall  be  void(i). 

Nothing  in  this  section  applies  to  proceedings  by 
the  Government. 

The  first  clause  of  this  section  corresponds,  verhathv, 
with  sec.  1GJ3  of  the  Englisli  Companies'  Act  (2r»  hihI  2»i 
Vic.,  c.  89),  18G2,  whicli,  however,  adds  tlio  words  *'  to  all 
intents"  after  '^  shall  be  void'^  ;  and  with  sec.  IS-)  of  th<- 
Indian  Companies'  Act  X,  of  1866,  verhatim. 

As  to  the  second  clause,  '*  Nothing  in  this  section/'  &c., 
see  Buckley,  3rd  ed.,  188 ;  4th  ed.,  2ll ;  Rk  Henley  and  Co., 

9  Ch.  Div.,  469;  ex  parte  Postmaster-Gcneral,  In  rr  Bar/iam, 

10  Ch.  Div.,  595  ;  and  The  Secretary  of  Stats  in  Council 
for  India  v.  The  Bombay  Landing  8fc,  Go,,  5  Bom.  H.  C, 
R.  0.  C.  J.,  28,  where  it  was  held  that  the  Crown  was  not 
expressly  or  by  implication  bound  by  Act  X.  of  1866,  and 
as  an  order  under  that  Act  for  the  winding-up  of  a  Company 
did  not  work  any  alteration  of  the  property,  such  an  ordei- 
did  not  enable  the  Court  to  stay  the  execution  of  a  judg- 
raent-debt  due  to  the  Crown,  or  to  the  Secretary  of  State 
in  Council  for  India. 

See  also  upon  the  prerogative  of  tlie  Crown*  Oanpnt  Putaya  v.  Collector 
nfKtknara,  I.  L.  R.  1  B.»m.,  7;  Qulyari  Lai  v.  Collector  of  Bareilly,  I. 
L.  R.  1  All.,  596  ;  and  Collector  of  Moradabad  v .  Muhammad  DaimKhau, 
I.  L.  R.  2  All.,  19(J. 

Cf.  sec.  77  of  Act  XIX.  of  lS57. 

(i)  Cf.  sees.  134.,  136, 197,  iupra  ;  attd  sees. 241, 242,  245,  and  246,  infra^ 

As  to  the  effect  of  this  section  and  sections  134  and  136  see  notes  to 
the«e  sections  supra.  Query^  as  to  the  effects  of  the  omission  in  the 
section  in  the  Indian  Act  of  the  words  **  to  nil  intents**  see  In  rb 
Artistic  Colour  Printing  Co  ^  ex  parte  Pourdtinier,  21  Cli.  Dit.,  510, 
where  it  was  held  that  where  an  execution  against  the  goods  of  a 
Ci>mpany  which  is  being  woUnd-Up  is  avoided  by  the  Companies*  Act 
1862,  sec.  163,  it  is  avoided  altogether,  and  the  creditor  retains  no 
interest  under  it,  see  the  judgment  oi  Brett,  L.  /.,  at  p.  512.  Compare 
ex  parte  Blaiberg  In  rb  Tb&mer,  23  Ch.  Div.,  254. 

As  to  the  right  of  a  landlord  (a  stranger  to  the  Company)  to  avail 
Limself  of  a  dintress  put  in  after  the  commencement  of  a  winditig-Up  see 
l.N  RE  Carriage  Co  operative  Supply  Associationt  ex  parte  Clemence,  28  Ch. 
D.,  154.     See  Buckley,  4th  ed.,  466. 

213*     Every   conveyance,  mortgage,  delivery  of  f rft"*^"^^"* 
goods,  payment,  execution,  or  other  act,  relating  to  P''*^^^*^°*^*^- 
property,  which  would,  if  made  or  done  by  or  against 
any  individual  trader,  be  deemed,  in  the  event  of  his 
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insolvency,  to  have  been  made  or  done  by  way  of 
undue  or  fraudulent  preference  of  the  creditors  of 
such  trader,  shall,  if  made  or  done  by  or  against 
any  Company,  be  deemed,  in  the  event  of  such 
Company  being  wound-up  under  this  Act,  to  have 
been  made  or  done  by  way  of  undue  or  fraudulent 
preference  of*  the  creditors  of  such  Company,  and 
shall  be  invalid  accordingly. 

For  the  purposes  of  this  section,  the  making  of 
an  application  tor  winding-up  a  Company  shall,  in 
tlie  case  of  a  Company  being  wound-up  by  the  Court 
or  subject  to  the  supervision  of  the  Court,  and  a 
resolution  for  winding-up  the  Company  shall,  in  the 
case  of  a  voluntary  winding-up,  be  deemed  to  corre- 
spond with  the  act  of  insolvency  in  the  case  of  an 
individual  trader;  and  any  conveyance  or  assign- 
ment made  by  any  Company  formed  under  this  Act, 
of  all  its  estate  and  effects  to  trustees,  for  the  benefit 
of  all  its  creditors,  shall  be  void. 

Soc.  IGl  of  tlic  English  Companies'  Act  (25  and  2G  Vic, 
c.  89),  1802,  /substituting  ^' insolvency'^  for  "  bankruptcy/' 
and  ^*the  making  of  an  application"  for  "presentation  of  a 
petition,"  in  that  section,  and  omitting  "  to  all  intents"  after 
the  words  "  shall  be  void''  ;  and  sec.  185  of  the  Indian  Com- 
panies' Act  X.  of  1866,  verhatm, 
Cf.  sec.  74  of  Act  XIX.  of  1857. 

As  to  the  law  relating  to  fraudulent  preference  in  Inilia  see  the 
Indian  Insolvent  Act,  11  and  12  Vic.,  c.  21,  sec.  24,  and  in  Knt^land  the 
Bankruptcy  Act  (32  and  33  Vic,  c.  71),  18n9,  «ec.  02;  and  the  Bank- 
ru|)tcy  Act  (46  and  47  Vic.,  c  52),  1883,  sec.  28  (/);  and  sec.  43. 

214.  Where,  in  the  course  of  the  winding-up  of 
any  Company  under  this  Act,  it  appears  that  any 
past  or  present  director,  manager,  official  or  other 
liquidator,  or  any  officer  of  such  Company,  has  mis- 
and  applied  or  retained  in  his  own  hands,  or  become 
liable  or  accountable  for,  any  monies  of  the  Com- 
pany,  or  been  guilty  of  any  misfeasance  or  breach  of 
trust  in  relation  to  the  Company,  the  Court  may, 
on  the  application  of  any  liquidator  or  of  any  creditor 
or  contributory  of  the  Company,  notwithstanding 
that  the  offence  is  one  for  which  the  offender  is 
criminally  responsible,  examine  into  the  conduct  of 
such  director,  manager,  or  other  officer,  and  compel 
him  to  repay  any  monies  so  misapplied  or  retained,  or 
for  which  such  officer  has  become  liable  or  account- 
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able,  together  with  interest  after  such  rate  as  the 
Court  thinks  just,  or  to  contribute  such  sums  of 
money  to  the  assets  of  the  Company  by  way  of 
compensation  in  respect  of  such  misapplication, 
retainer,  misfeasance  or  breach  of  trust,  as  the 
Court  thinks  just(i). 

Ervplanation  I. — The  banker  of  a  Company  is  not, 
as  such,  an  officer  within  the  meaning  of  this  section. 

Exphxnation  IL — Proceedings  cannot  be  taken 
under  this  section  against  the  representatives  of  a 
deceased  officer. 

Sec.  165  of  the  English  Companies'  Act  (25  and  26  Vic, 
e.  80),  1862  3  and  sec.  185  of  the  Indian  Companies*  Act 
X,  of  1866,  verbatim. 

Explanation  I.  gives  effect  to  the  decision  in  Imperial  Land 
Co.  of  Marseilles.  In  eb  National  Bank,  L.  E.  10  Eq., 
298  (cf.  Eb  General  Provident  Assurance  Co.,  ex  parte 
National  Bank,  L.  E.  14  Eq.,  507). 

ExpJanaiioH  II,  to  the  decision  in  Feltom's  Executors  case, 
L.  R.  1  Eq.,  219,  which  was  followed  in  Jn  ke  British 
Guardian  Life  Ass^irance  Co.,  14  Ch.  D.,  335. 

^i)  Cf.  sec.  149,  supra. 

The  Section  la  upon  an  application  under  sec.  182,  supra,  applicable  to 
a  voluntary  winding-up  iu  exactly  the  same  way  as  in  a  compulsMry 
wiuding-up,  or  a  winding-up  under  supervision,  Buckley,  3rd  ed.,  324, 
and  cases  cited  note  (A:),  4th  ed.,  361,  note  (q). 

The  following  cases  have  lately  been  decided  under  this  section : — 
In  re  National  Funds  Assurance  Co.,  10  Ch.  D.,  118,  where  it  was  J^^'j.*^^^ ^f^ 
held  that,  inasmuch  as  the  creditors  of  a    limited  Company  are  entitled  payment  of 
by  virtue  of  a  contract  between  themselves  and  the   Company,   implied  dividends  oat 
if  not  e.xpressetl,  to  have  the  capital  of  the  Company  reserved  (ur  pay-  °^  capital, 
ment  of  tlieir  claims,  the  repayment  by  the  directors  to  the  shareholders 
of  the  whole  or  any  part  of  the  capital,  either  in  the  form  of  interest  on 
share  warrants  issued  under  the  Companies'  Act,  1867,  sec.  27  or  otherwise, 
and  whether  such  repayment  wa^  made  with  the  sanction  of  the  share- 
holders or  not,  was,  unless  such  repayment  was  expressly  authorised  by 
the  articles  of  association,  ultra  vires,  and  a  breach  of  trust ;  and  that 
upon  the  Company  being  ordered  to  be  wound-up  the  Court  would,  upon 
an  application  either  by  the  liquidator  or  by  a  creditor,  under  sec.  165  of 
the  English  Act,  order  the  directors  jointly  and  severally  to  make  good 
the  amount  of  capital  so  repaid,  but  without  prejudice  to  the  rijrht  of  the 
directors  to  recover  the  amount  from  the  shareholders  if  the  repayment  had 
been  made  with  the  sanction  «»f  the  shareholders.     The  liability  of  each 
director  was,  however,  limite<l  to  those  sums  which  he  had  participated  in 
paying.     And  see  also  Ix  n&  Alexandra  Palace  Co.,  21  Ch.  D..   14P, 
where    directors    were    held    liable  for  payments  of  dividends  out  of 
capital,  but  were  also  held  entitled  to  be  indemnified  by  any  shareholders 
or  creilitors  of  the  Company  who  were  parties  or  privies  to  such  pay- 
ments.    See  also  In  re  Exchange  Banking  Co.f  F  liter  off  s  case,  21  Ch. 
Div.,  51.9,  where  it  was  held  that  payment  of  dividend  out  of  corpus  was 
ultra  vires  the  Company,  and  could  not  be  ratified  by  the  shareholders. 

A  person  who  was  cognizant  of,  but  not  a  party  to  improper  payments 
ou  the  formation  of  a  Company,  and  subsequently  became  a  director  of 
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the  Company,  is  not  liable  for  "  wilful  default'*  or  "  misfeasance*'  under 
the  above  section  because  he  did  not  take  any  stepn  to  recover  the  money 
for  the  Company,  In  re  Forest  of  Dean  Coal  Mining  Co.^  10  Ch.  Dm460. 

Where  a  director  bought  at  a  discount  fully-paid-up  shares  from  the 
vendor  of  a  mine  to  the  Company,  the  onus  of  proving  when  the  purchase 
was  made  (t.e.  before  or  after  the  directors  had  adopted  the  agreement  for 
purchase  made  with  the  vendor)  was  held  to  lie  upon  the  director,  and  in 
the  absence  of  evidence  to  the  contrary,  it  must  be  taken  to  have  been 
made  before  the  adoption  of  the  agreement,  an<i  consequently  at  a  time 
when  the  director  could  not  exercise  an  unbiassed  judgment  on  behalf  of 
the  Company.  The  director,  therefore,  was  held  liable  to  contribute  to 
the  assets  of  the  Company  the  full  value  of  the  shares  less  whnt  he  hud 
given  for  them.  At  the  hearing  of  the  appeal  the  director,  who  was  the 
only  living  person  who  was  acquainted  with  the  transaction,  was  not 
allowed  to  give  his  o\%n  oral  testimony  to  prove  that  he  had  purchased 
the  shares  after  the  agreement  had  been  adopted  by  the  directors.  In 
RB  West  Jewell  Tin  Mining  Co.,  Weston  s  case,  10  Ch.  Div.,  679. 

The  principles  laid  down  in  McKay^s  case  (2  Ch.  Div,,  1)  and 
Pearson's  case  (6  Ch.  Div.,  336)  viz.,  that  a  director  being  in  a  fiduciary 
position  to  his  Company  cannot  retain  a  consideration  received  by  hira 
from  the  promoters  as  an  inducement  to  become  n  director ;  and,  if  the 
considerntiun  has  been  a  gift  of  fully  paid-up  shares,  that  he  may  be 
campelled  not  only  to  restore  the  shares  but  to  account  to  the  Company 
for  the  highest  value  to  be  attributed  to  them  hince  they  have  been  in  his 
possession ;  are  equally  applicable  to  proceedings  in  an  action  by  the 
Company  to  recover  the  value  of  the  shares,  as  to  proceedings  under  the 
Companies'  Act  1862,  sec.  165,  for  the  same  purpose;  and  the  director 
is  further  chargeable  with  interest  on  the  highest  value  of  the  shares, 
Nant'Y-glo  arid  Blaina  Ironworks  Co.  v.  Grave,  12  Ch.  D.,  738. 

The  obligation  in  such  cases  is  upon  the  director  to  »»how  that,  by 
renson  of  «pecial  circuni stances,  he  is  not  chargeable  with  the  full  value 
of  the  shares,  per  Jessel,  In  re  Diamond  Fuel  Co,,  Metcalfe's  case,  13 
Ch.  Div.,  169,  173. 

And  where  a  class  of  directors  or  other  officers  are  liable,  but  one  or 
more  of  them  may  be  dead,  the  liquidator  may  proceed  under  the  above 
section  against  the  survivors.  In  re  British  Guardian  Life  Assurance 
Society,  14  Ch.  D.,  335. 

Merely  acting  as  a  director  without  qualification  is  not  a  "  misfeasance  " 
within  the  meaning  of  the  section.  To  make  a  person  liable  under  it  he 
must  be  shown  to  have  been  guilty  of  some  misconduct  by  which  the 
Company  has  suffered  loss.  In  R£  Canadian  Land  Reclaiming  and 
Colonizing  Co.,  Coventry  and  Dixon  s  case,  14  Ch.  Div.,  660,  sed  vide 
In  re  Anglo- French  Co-operative  Society,  ex  parte  Felly,  21  Ch.  Div., 
492,  where  Coventry  ana  Dixon's  case  is  commented  upon.  See  also 
In  RE  Exchange  Banking  Co.,  Flitcroft's  case,  21  Ch.  Div.,  519,  where 
it  was  held  that  In  re  National  Funds  Assurance  Co.,  10  Ch.  Div.,  118, 
is  not  affected  by  the  decision  in  Coventry  and  Dixon's  case,  14  Ch.  Div., 
660 ;  the  latter  case  having  only  decided  that  under  this  section  directors 
cannot  be  ma<le  liable  for  anything  (except  perhaps  for  interest)  for  which 
they  could  not  be  made  liable  independently  not  of  the  Act,  but  of  this 
particular  section. 

Where  directors  passed  a  resolution  to  pny  a  promoter  j^,000  for 
services  rendered  upon  an  understantiing,  not  reduced  to  writmg,  that  he 
should  expend  j£?400  in  advertisements,  and  advance  Jt2,600  to  the 
Company  on  the  secm*ity  of  debentures  of  the  Compwny,  and  the  promoter 
spent  j1^400  on  advertisements  as  agent,  and  advanced  ^2  600  to  the 
Company  on  debentures  which  he  divided  between  himself  imd  certain  <if 
the  directors,  it  was  held  that  the  directors  were  jointly  and  severally 
liable  to  repay  to  the  Company  the  ^2,600;  that  the  advance  of  the 
money  to  tue<Jompany  on  the  debentures  was  not  a  repayment  to  the 
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Company ;  and  that  it  made  no  difference  whether  the  arrangement  to 
invent  the  money  in  debentures  under  which  it  uas  Mrifiinallv  |)J«id  to  tlie 
promoter  was  binding  or  not  Per  Brett,  L.  J ,  **  The  moment  you  have 
paid  away  a  person's  money  wrongfully  h«'  is  damaged  to  the  extent  of 
that  payment.  Nothing  e«n  lessen  the  extent  of  that  damage  unless  the 
money  has  been,  before  the  supposed  action  has  been  brought,  paid  back 
into  the  hands  of  the  person  from  whom  it  has  been  taken  as  free  to  him 
ks  it  was  before.  Now  it  is  true  that  the  money  has  gone  back  into  the 
hands  of  the  Company,  but  it  has  not  gone  back  into  the  hands  of  the 
Comfianv  us  free  m  their  hjmds  as  it  was  before  it  was  paid  out ;  because 
it  was  paid  buck  to  the  C(»mp:my  fnr  debentures  issued  by  them/'  But  the 
director's  appeal  was  dismissed  without  prejiulice  to  any  application  they 
might  make  in  respect  of  the  debentures.  In  rr  Anylo-French  Co-operU' 
five  Society,  ex  parte  Pelti/,  21  Ch.  Div.,  492,  510. 

See  further  as  to  the  jtunt  and  scveml  liability  of  directors  for  the  full 
yalue  of  their  shares,  which  had  been  provided  fur  them  by  the  promoter 
as  their  qualification,  In  re  Carriage  Co-operntive  Supply  Association,  27 
Ch    D.,  322. 

"If  a  promoter  from  whom  it  is  sought  to  enforce  repayment  of  promoters. 
promotion  money  is,  or  has  been,  at  the  time  of  the  misfeasance,  an 
officer  of  the  Company  within  this  section,  the  snmmnry  jurisdiction 
may  be  employed  against  him,"  Buckley,  4th  ed.,  3^5,  where  also  the 
rases  as  to  theprcnnciter's  right  to  prove  for  services  rendered  are  collected  ; 
to  which  add  In  re  Rotkeiham  Al»m  and  Chemical  Co.,  25  Ch.  I)iv., 
107,  where*  the  solicitor  who  had  been  employed  by  the  prom(»ter  of  the 
Company  wns  held  not  entitled  to  prove  against  the  Company  for  the 
costs  of  its  formation,  as  his  services  had  been  rendered  on  the  retainer 
of  the  promoter  ojtly,  and  there  was  not  sufficient  evidence  to  show  that 
the  Company  itself  had  agreed  to  pav  him.  In  this  case  In  re  Hereford 
H'agon  Co.^  2  Ch.  Div.,  H21,  was  considered. 

Although  where  a  truntee  receives  money  upon  an  express  trust  and  Statntp  of 
wastes  it  the  Statute  of  Limitations  does  not  run  again.'it  the  claim  of  Limitations. 
the  cestm  que  trust,  yet  where  a  trustee  receives  mcmey  not  lielonging  to 
the  cestui  que  trusty  but  wiiich  the  cestui  que  trust  can  claim  on  the 
ground  that  the  receipt  of  it  was  a  fraud  upon  him,  the  Statute  of  Limita- 
tions will  run  against  the  claim  of  the  cestui  que  trust  from  the  time  when 
be  discovers  the  fraud.  Metropolitan  Bank  v.  Hleron,  5  Ex.  Div  ,  319, 

But  where  the  act  of  the  director  is  iu) peached  as  a  breach  of  trust, 
not  on  the  ground  of  tort  or  misfca'^ance,  no  Statute  of  Limitations  nor  any 
bar  bv  analogy  to  the  Statute  can  be  relied  on ;  In  rb  Exchange  Banking 
Co.,  Flitcroffs  case,  21  Ch.  Div.,  td^. 

As  to  whether  or  not  the  ('ourt  vull  consider  a  claim  under  this  section  to  Stale  claimi. 
be  stale,  see  In  re  Alexandra  Palace  Co.,  21  Ch.  D.,  14!),  where  Fry  J  at  p. 
162  distinguishes.  In  re  Mammoth  Copperopolisof  Utah,  50  L.  J.  (^Ch.")  11. 

The  discharge  of  a  bankrupt  promoter  will  not  release  him  from  a  debt  nischnrffe  of 
incurreil  to  the  Conipaiiy    in  respect   of  secret  profit   made    by    him,  bankrupt. 
inasmuch  a9  it  is  a  debt  incurred  by  '*  fraud"  and  **  breach  of  trust'*  within 
sec.  4:^   of  the   Enirlish    Bankruptcy  Act,  1869  :   Emma  Mining    Co.   v. 
Grant,  17  Ch.  D.,*122;  11  Ch.  D.,  933  :  see  sec.  28  of  the    English 
Bankruptcy  Act  146  and  47  Vic,  c  52^  1883. 

(^f.  »«c.  51  of  the  Indian  Insolvent  Act  {post,  appendix)  and  In  re 
Cmrie,  I.  L.  R.  6  Calc,  70 ;  7  Calc.  Rep.,  19. 

The  position  of  a  director  who  has  been  onle  ed  under  this  section  to 
refund  mimies  but  has  failed  to  do  so  is  not  that  of  a  defaulting  trustee, 
within  sec.  4  of  the  Debtors'  Act  of  1869,  but  that  of  a  shareh<dder  who 
has  not  paid  the  full  amount  due  from  him.  In  re  Diamond  Fuel  Co., 
Metcalfe's  case,  13  Ch.  D.,  815. 

Non-feasance  is  not  mis  feasance  within  this  sertion.  Ix  rk  Forest 
of  Dean  Co.,  10  Ch.  D.,  450;  In  re  ^'edgwood  Co., -^1  L.  T.,  612;  31 
\V.  R ,  181. 

But  a  Company  cannot  complain  of  an  act  of  which  all  its  members 
were  cognizant,  and  which,  as  far  as  they  could,  they    approved   of  and 
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confirmed.  In  re  Ambrose  Lake  Tin  and  Copper  Mining  Co.,  ex  parte 
Taylor,  ex  parte  Moss,  U  Ch.  Div.,  390,  and  see  also  Ix  re  British 
Seamless  Paper  Co.,  17  Ch.  Div.,  46/. 

A  director  cannot  set-ofFa  debt  due  to  him  from  the  Company  for 
money  advanced  by  him  for  expenses  against  his  liability  under  this  section 
for  the  misappropriation  of  the  Company's  money,  In  he  Anglo-French 
Co  operative  Society,  ex  parte  Pe%,  21  Ch.  Div. ,'-193;  see  aUo  on  this 
point  In  RK  Exchange  Banking  Co.,  FlitcrofVs  case,  21  Ch.  Div..  619, 
and  In  re  Carriage  Co-operative  Supply  Association,  27  Ch.  D  ,  322. 

But «  Company  cannot  set-off  a  sum  of  money  which  a  director  has  been 
ordered  to  pay  under  this  section  against  dividt^nds  payable  to  an 
assignee  of  debts  due  from  the  Company ;  such  debts  having  been 
purchased  by  the  assignee  bond  fide  and  for  value  from  the  director,  w  ho 
had  purchased  the  debts  from  the  (»riginal  creditors  of  the  Company, 
and  had  assigned  them  before  he  was  ordered  to  pay  the  sum  of  money 
under  this  section,  In  re  The  Milan  Tramways  Co.  ex  parte  Theys,  52  L. 
J.  Ch.  D..  29;  25  Ch.  Div.,  587. 

Claims  under  this  section  against  a  director  are ''things  in  action'' 
within  sec.  95  of  the  English  Companies'  Act,  1862,  and  assignable  by 
the  official  liquidator,  and  a  misfeasant  by  purchasing  such  claims  cnn 
prevent  proceedings  being  taken,  In  re  Parkgate  Wagon  Co,,  17  Ch. 
Div.,  234,     See  sec.  144,  supra. 

But  an  innocent  director  of  a  Company  is  not  liable  under  this  section  for 
the  fraud  of  his  co-directors  in  issuing  to  the  sharehcdders  false  and  frau- 
dulent re[>orts  and  balance  sheets,  if  the  books  and  accounts  of  the  Com- 
pany have  been  kept  and  nuditetl  by  duly  appointed  and  responsible  officers, 
and  he  has  no  ground  for  suspecting  fraud.  Nor  is  a  director  bound  to 
examine  entrii^s  in  any  of  the  Company  *8  books ;  nor  is  the  (\octrine  of  con- 
structive notice  to  be  so  extended  as  to  impute  to  him  a  knowledge  of  the 
^contents  of  the  books.     In  ue  Denham  Sf  Co.,  25  Ch.  D.,  752. 

If  a  director  sells  property  of  his  own  to  a  Company  at  a  profit,  the 
Company  cannot  recover  such  profit  from  him  if  the  recission  of  the 
contract  has  become  impossible,  In  re  Cape  Breton  Co.,  26  Ch.  D.,  221. 

For  forms  of  orders  under  this  section,  see  Palmer's  Precedents,  3rd 
ed.,  p.  508. 

215.  If  any  director,  officer  or  contributory  of 
any  Company  wound-up  under  this  Act  destroys, 
mutilates,  alters,  falsifies,  or  fraudulently  secretes 
any  books,  papers,  writings  or  securities,  or  makes, 
or  is  privy  to  the  making  of,  any  false  or  fraudulent 
entry  in  any  register,  book  of  account  or  other 
document  belonging  to  the  Company,  with  istent  to 
defraud  or  deceive  any  person,  every  person  so 
offending  shall  be  punished  with  imprisonment  for  a 
term  which  may  extend  to  two  years,  and  shall  also  be 
liable  to  fine  which  may  extend  to  five  hundred  rupees. 

Sec.  106  of  the  Enjrlisli  Conipanios'  Act  (25  and  26  Vic, 
c.  89),  1802,  which  concludes  as  follows:  "every  person  so 
offending  .shall  be  deemed  guilty  of  a  misdemeanonr,  and 
upon  being  convicted  b;liall  be  liable  to  a  terra  of  imprison- 
ment for  any  term  not  exceeding  two  years,  with  or  withont 
hard  labour.^'  Sec.  186  of  the  Indian  Companies'  Act  X, 
of  1866  concluded  thus ;  "  every  pei'son  so  offending  shall 
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be  piini?<]ied  with  imprisonment  of  cither  doRcription,  as 
defined  in  the  Indian  Penal  Code,  for  a  term  \vhich  may 
extend  to  two  years,  &c." 

Cf.  sec.  7^  of  Act  XIX.  of  1857. 

Sec.  53  of  the  Indian  Penal  Code  XLV.  of  I860  defines  imprisonment 
as  •*  rigorous,  that  is  with  hard  laliour  "  or  "simple." 

The  words  **  framlulently  secretes  **  are  omitted  from  the  English 
Companies^  Act,  and  are  inserted  in  the  Indian  Acts  "  to  provide  for  an 
offence  not  unlikely  to  occur  in  India."  Whitley  Stokes,  Indian  Companies* 
Act,  1866,  p.  71. 

216*     Where  any  order  is  made  for  winding-up  a  Prosecution 
Company  by  the  Court  or  subject  to  the  supervision  afrSsT^ 
of  the  Court,  if  it  appear  in  the   course   of    such  the  case  of 
winding-up    that    any    past    or    present    director,  windinu-up 
manager,  officer  or  member  of  such  Company  has  ^ 
been  guilty  of  any  offence  in  relation  to  the  Com- 
pany  for   which    he   is   criminally   responsible,  the 
Court  may,  on  the  application(i)  of  any  person  inter- 
ested in  such  winding-up  or  of  its  own  motion,  direct 
the  official  liquidators  or  the  liquidators  (as  the  case 
may  be)  to  institute  a  prosecution  for  such  offence, 
and  may  order  the  costs  and  expenses  of  such  prose- 
cution to  be  paid  out  of  the  assets  of  the  Company. 

Sec,  167  of  the  English  Companies*  Act  (25  and  2G  Vir., 
c.  89),  18G2;  and  sec.  187  of  the  Indian  Companies'  Act  X. 
of  18GG,  verbatim. 

(i)  Application  under  this  section  is  to  be  made  by  petition^see  rule  49, 
post^  Appendix. 

Where  the  C'mrt  was  satisfied,  upon  a  petition  presented  by  the  liqui- 
dator for  a  direction  that  ht»  should  prosecute  a  director  at  the  expense  of 
the  assets,  that  the  op|)ositi«m  to  the  |>etition  came,  not  from  a  desire  to 
aare  the  assets,  but  from  a  desire  to  save  the  diri'ctor,  and  that  if  the 
petition  were  not  at  once  acceded  to  there  would  be  risk  of  justice  being 
defeated,  a  prosecution  was  at  once  directed  without  further  consulting  the 
creditors  of  the  Company,  In  re  Charles  Denham  tj*  Co.,  32  W.  R.  (Eng.) 
920  [^Chitty,  J.) 

In  the  English  Act  there  follows  a  section  (168)  as  follows  : — "Where  a 
Company  is  being*  wound-up  altogether  voluntarily,  if  it  appear  to  the 
liquidators  cimducting  such  winding-up  that  any  past  or  present  director, 
manager,  officer  or  member  of  such  Company  has  been  guilty  of  any 
offence  in  relation  to  the  Comjiany  for  which  he  is  criminally  responsible, 
it  shall  be  lawful  far  the  liquidators,  with  the  previous  sanction  of  the 
Court,  to  prosecute  such  offender,  and  all  expenses  properly  incurred  by 
them  in  such  prosecution  shall  be  payable  out  of  the  assets  of  the  Com* 
.  pauy  In  priority  to  all  other  liabilities.*' 

**  The  above  section  was  omitted  liecause  the  case  was  supposed  to  be 
sufficiently  provided  for  by  the  Penal  Code,"  Stokes,  p.  71. 

217»     If  any  person,  upon  any  examination  upon  Penslty  for 
oath  authorized  under  this  Act,  or  in  any  affidavit,  ^*^^^*^^'^*'"^® 
deposition  or  solemn   affirmation,  in  or  about   the 
winding-up   of   any    Company   under  this   Act   or 
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otherwise  in  or  about  any  matter  arising  under  this 
Act,  intention'illy  gives  false  evidence,  he  shall  be 
liable  to  imprisonment  for  a  term  which  may  extend 
to  seven  years  and  shall  also  be  liable  to  fine. 

Soc.  109  of  the  English  Companies'  Act  (25  and  26  Vic, 
c.  81)),  18G2,  concludes  thus:  **  wilfully  and  corruptly  gives 
false  evidence,  ho  shall,  upon  conviction,  be  liable  to  the 
penalties  of  wilful  perjury/'  Sec.  188  of  the  Indian 
Companies'  Act  X.  of  186(5  concludes  thus:  "intentionally 
gives  false  evidence,  he  shall,  upon  conviction,  be  liable  to 
imprisonment  of  either  description,  as  defined  in  the  Indian 
Penal  Code,  for  a  term,  &c." 

As  to  false  evidence  generally  see  the  Indian  Penal  Code  (Act  XLV. 
of  18('0),  Chap.  \I.  sees*.  191,  "et  seqq. 

Ill  the  En<!lish  Art  there  follow  sees.  170  -173.  relating  to  the  powers 
of  I  he  Lord  Chancellor  of  (ireat  Briraiii,  the  Court  of  Session  in  Scotland, 
the  Vice-Warden  of  the  Stannaries,  and  of  tlie  Lord  Chancellor  of  Ireland, 
to  make  rules  as  regards  winding-np;  and  in  the  Indian  Act,  sec.  169, 
empowering  the  High  Court  to  make  rules  concerning  the  mode  of  pro- 
ceeding for  winding-up.     See  in  this  Act,  soc.  254,  post. 

218*  Where  the  High  Court  makes  an  order  for 
winding-up  a  Company  under  this  Act,  it  may,  if  it 
thinks  fit,  direct  all  subsequent  proceedings  to  be 
had  in  a  District  Court;  and  thereupon  such  District 
Court  shall,  for  the  purpose  of  winding-up  the  Com- 
pany, be  deemed  to  be  "the  Court"  within  the 
meaning  of  this  Act,  and  shall  have,  for  the  purposes 
of  such  winding-up,  all  the  jurisdiction  and  powers 
of  the  High  Court. 

This  section  is  new, 

Cf.  see.  265  of  the  Indian  Contract  Act  IX.  of  1872,  as  to  the  jurisdic- 
tion of  District  Courts  over  partnership  suits ;  as  to  which  see  Sorabji 
Furdooiijee  v.  Dulabai  liar  gov  nndus,  1.  L.  R.,  6  Bom.  65  ;  Prosad  Doss 
Mttllick  V.  Russick  Lall  Mullick,  I.  L.  R.,  7  Calc,  157;  8  Calc,  ^29  ; 
Chunder  Shaha  v.  Manick  Chunder  Bnnickya,  I.  L.  R.  7  Calc,  428  ; 
Hamasami  v.  Theruvengadasami,  1.  L.  R.,  1  Mad.,  340,  and  Ramat/a  v. 
Chandra  Sekaya^   I.  L.  R,  5  Mad.,  256. 

Under  Act  XIX.  of  1857  it  was  held  that  no  appeal  lay  from  an  order 
of  a  District  Judje  plncing  the  name  of  an  alleged  allottee  on  the  list  of 
contrihutorirs  of  a  Comimny  which  was  heing  wound-up  under  that  Act ; 
Janiiyatram  Hlmmatram  v.  The  Quzarat  Trading  Co.y  6  Bom.  H.C.  A.  C.  J. 
185,  1866;  see  now  sec.  16y,  supra. 

An  order  made  by  a  Court  in  the  Mofnssil  of  the  Bombay  Presidency 
to  wind-up  a  Comjmny  may,  under  sec.  288  of  Act  VIIL  of  1859,  be 
executed  by  the  High  Court  of  Tombay,  by  staying  suits  against  the 
Company  iJnder  sec.  72  of  Act  XIX.  of  1857" ;  htit  such  claim' will  only 
take  effect  from  the  date  of  its  being  tiled  in  the  High  Court,  and  suit's 
can  only  be  stayed  from  that  time.  Where  a  decree  in  a  suit  has 
actually  been  executed  by  the  attachment  of  property,  thonjih  the  sum 
decreed  may  not  have  been  realized  l>y  sale,  there  is  no  longer  anv  suit 
or  action  to  be  stayed  under  Act  XIX.  of  1857,  sec.  72,  from  which 
seciion  however  the  word   *' pjuccediug"  was  omitted,  as  to   which    see 
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supra.     Motiram  Dalpalram  v.  Ouzarat  Trading  Co.,  3   Bom.  H.  C.  O. 
C.  J.,  20. 

See  the  ilefinition  of  **  the  Court,"  supra,  sec.  3  and  sec.  130,  supra, 
and  **  District  Court,"  sec.  3. 

219.     If  during  the  progress  of  a  winding-up  in  As  to  transfer 
a  District  Court  it  is  made  to  appear  to  the  Hidi  of^vindiu-.up 

troni  one 

Court  that  the  same  could   be   more   conveniently  District  Court 
prosecuted  in  any  other  District  Court,  the  High  to  auother. 
Court  may  transfer  the  same  to  such  other  Court, 
and  thereupon  the  winding-up  shall  proceed  in  such 
other  District  Court. 

This  serbion  also  is  now. 

Query.  Whether  an  appellant  from  an  order  of  a  District  Court  in  a 
vrindiii^-up  wouhl  have  ninety  days  from  the  dure  of  the  order  to  appeal 
to  the  Higrh  Court  under  No.  156  of  Sched.  II.  of  the  Limitation  Act 
(XV.  of  1S77) ;  or  wouhl  he  be  limited  to  the  three  weeks  provided  f<»r  liy 
src.  l(»y,  supral  For  the  rule  of  construction  in  such  ca$es,  per  Bovill, 
C.  J.  in  The  Queen  v.  Champueyst  L.  II.  (J  C.  P.,  384.  .'*  It  is  a  tunda- 
mental  rule  in  the  construction  of  statutes,  that  a  subsequent  statute  in 
general  terms  is  not  to  be  construed  to  repeal  a  previous  particular  statute 
uidess  there  are  express  words  to  indicate  that  such  wnn  the  intention,  or 
unless  such  an  intention  appears  by  necessary  implication.**  See  also 
Thorpe  V.  Adams.  L.  R.  6  0.  P.  125 ;  and  Unnoda  Persnud  Mookerjee  v. 
Kristo  Coomar  Mokeo,  15  Beng.  L.  K.  60  (note)  P.  C.  19  Suth.  W.  K.  4. 


PART  V. 

Registbation-officb. 

220*     The  registration  of  CompaTiies  under  this  Constitution 
Act  shall  be  conducted  as  follows  (that  is  to  say): —  <»/ r^g'^^f »*«- 

^  '^  '  tion  utncc. 

(a)  The  Local  Government  may,  after  the  sanc- 
tion of  the  Governor-General  in  Council  to  the  crea- 
tion  of  any  such  offices  shall  have  been  obtained, 
from  time  to  time  appoint  such  Registrars,  Assistant 
Registrars,  clerks  and  servants  as  it  may  think  ne- 
cessary for  the  registration  of  Companies  under  this 
Act,  and  remove  them  at  pleasure  : 

(6)  The  Local  Government  may  make  such  re- 
gulations as  it  thinks  fit  with  respect  to  the  duties 
to  be  performed  by  any  such  Registrars,  Assistant 
Registrars,  clerks  and  servants  as  aforesaid  : 

(c)  The  Local  Government  may  from  time  to 
time  determine  the  places  at  which  offices  for  the 
registration  of  Companies  are  to  be  established,  so 
tlmt  there  be  at  all  times  maintained  in  each  of  the 
towns  of  Calcutta,  Madras  and  Bombay,  at  least  one 
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such  office,  and  that  no  Company  shall  be  registered 
except  at  an  office  within  that  part  of  British  India 
in  which,  by  the  memorandum  of  association,  the  re- 
gistered office  of  the  Company  is  declared  to  be 
established : 

(rf)  The  Local  Government  may  from  time  to 
time  direct  a  seal  or  seals  to  be  prepared  for  the 
authentication  of  any  documents  required  for  or 
cunnected  with  the  registration  of  Companies : 

(e)  Every  person  may  inspect  the  documents 
kept  by  the  Registrar  of  joint  slock  Companies. 
There  shall  be  paid  for  such  inspection  such  fees  as 
may  be  directed  by  the  Local  Government,  not  ex- 
ceeding one  rupee  for  each  inspection.  Any  person 
may  require  a  certificate  of  the  incorporation  of  any 
Company,  or  a  copy  or  extract  of  any  other  docu- 
ment or  any  part  of  any  other  document,  to  be  cer- 
tified by  the  Registrar.  Tliere  shall  be  paid  for  such 
certificate  of  incorporation,  certified  copy  or  extract, 
such  fees  as  the  Local  Government  may  direct,  not 
exceeding  three  rupees  for  the  certificate  of  incorpo- 
ration, and  not  exceeding  two  annas  for  each  hun- 
dred words  of  such  copy  or  extract : 

( /*)  The  existing  Registrar,  Assistant  Registrars, 
clerks  and  other  officers  and  servants  in  the  office 
for  the  registration  of  joint  stock  Companies  shall, 
during  the  pleasure  of  the  Local  Government,  hold 
the  offices  and  receive  the  salaries  hitherto  held  and 
received  by  them,  but  they  shall  in  the  execution  of 
their  duties  conform  to  any  regulations  that  may  be 
issued  by  the  Local  Government : 

{g)  There  shall  be  paid  to  any  Registrar,  Assist- 
ant Registrar,  clerk  or  servant  that  may  hereafter 
be  employed  in  the  registration  of  joint  stock  Com- 
panies such  salary  as  the  Local  ■  Government  may, 
with  the  sanction  of  the  Governor-General  in  Coun- 
cil, direct : 

(//)  Whenever  any  act  is  herein  directed  to  be 
done  to  or  by  the  Registrar  of  joint  stock  Compa- 
nies, such  act  shall,  until  the  Local  Government 
otherwise  directs,  be  done  to  or  by  the  existing 
Registrar  of  joint  stock  Companies,  or  in  his  absence 
to  or  by  such  person  as  the  Local  Government  may 
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for  the  time  being  authorize.  But,  in  the  event  of 
the  Local  Government  altering  the  constitution  of 
the  existing  registry-ofRce,  such  act  shall  be  done  to 
or  by  such  officer  or  officers,  and  at  such  place  or 
places  with  reference  to  the  local  situation  of  the 
registered  offices  of  the  Companies  to  be  registered, 
as  the  Local  Government  may  appoint. 

Sec.  174  of  the  English  Corapanies'  Act  (25  and  26  Vic, 
c.  80),  ]8()2,  substituting  '*  Local  Government^'  for  ^' Board 
of  Trade"  in  that  section,  and  mufatis  mutandis  ;  and  sec. 
190  of  the  Indian  Companies'  Act  X.  of  1866,  vtrhatwu 

Cf.  sec.  97  of  Act  XIX.  of  1867. 

As  to  *'  Local  Government"  see  the  General  Clnuses  Act  I.  of  1868, 
sec.  2  (o),  where  it  is  defined  lo  mean  "the- person  authorized  by 
law  to  administer  executive  government  in  the  part  of  British  India  in 
which  the  Act  containing  such  expression  shall  operate,  and  shall  include 
a  Chief  Commissioner/^ 

In  the  English  Act  the  above  sec.  (174)  is  followed  by  sec.  175,  which 
contains  the  definition  of  **  Joint  Stock  Companies'  Acts"  (under  Part 
VI). 


PART  VL 

Application  of  Act  to  Companies  eegistered 

UNDER   THE   JoiNT   StOOK   COMPANIES*    AcTS. 

221.     Subject  as  hereinafter  mentioned,  this  Act  Application 
with  the  exception  of  table  A  in  the  first  schedule,  companies 
shall   apply  to    Companies   formed  and   registered  formed  under 
nnder  Act  JSo.  XIX.  of  1S57  and  Act  No.  VIL  oi^^l^^f^.^l 
3860,  or  either  of  them,  in  the  same  manner,  in  the  of  1860. 
case  of  a  limited  Company,  as  if  such  Company  had 
been    formed  and  registered  under  this  Act  as  a 
Company  limited   by  shares,  and,   in  the  case  of  a 
Company  other  than  a  limited  Company,  as  if  such 
Company  had  been  formed  and  registered  as  aa  un- 
limited Company  under  this  Act;  with  this  qualifi- 
cation, that,  wherever  reference  is  made  expressly 
or  impliedly  to  the  date  of  registration,  such  date 
shall  be  deemed  to  refer  to  the  date  at  which   such 
Companies  were  respectively   registered  under  the 
said  Acts  or  either  of  them,  and  the  power  of  altering 
regulations  by  special  resolution  given  by  this  Act(i) 
shall,  in  the  case  of  any  Company  formed  and  regis- 
tered under  the  said  Acts  or  either  of  them,  extend 
to  altering  any  provisions  contained  in   the   table 


Digitized  by 


Google 


176 


COMPANIES     ACT. 


[Part  6, 


marked  B  annexed  to  Act  No.  XIX,  of  1857(ii),  and 
shall  also,  in  the  case  of  an  unlimited  Company 
formed  and  registered  as  last  aforesaid,  extend  to 
altering  any  regulations  relating  to  the  amount  of 
capital  or  its  distribution  into  shares,  notwith- 
standing: that  such  regulations  are  contained  in  the 
memorandum  of  association. 

Cf.  sec.  176  of  the  English  Companies'  Act  (2-5  iiiul  26 
Vic,  c.  SD),  1802  ;  and  sec.  101  of  the  Indian  Compauieb* 
Act  X.  of  18(J0;  verbatiin. 

(i)  See  sec.  76,  supra,  and  sec.  240  (c)  and  (rf)  post. 

(ii)  See  appendix,  post, 

"  Nothinf^  is  here  said  as  to  Act  XLIIl.  of  1850  which,  tho'igh  repealed 
by  Act  XIX.  of  1857,  sec.  98,  may  still  be  in  force  as  to  such  Companies 
(if  unv)  reffistered  under  the  former  Act  as  have  not  been  registered 
under* Act  XIX.  of  1857."— »Stokes,  p.  74. 

This  is  an  enabling,  not  a  disohling,  section  ;  (see  Prince  v.  Prince,  L. 
R.  1  E(\.  490) ;  and  u  Company  registered  undrr  the  former  Acts  may  be 
wound-up  voluntarily  without  being  re-registered  under  the  Companies' 
Act,  In  rk  London  India-rubber  Co.,  L.  R.  1  Ch.  Ap.,  229. 

222.  This  Act  shall  apply  to  Companies  regis- 
tered but  not  formed  under  the  said  Acts  or  either 
of  them,  in  the  same  manner  as  it  is  hereinafter(i) 
declared  to  apply  to  Companies  registered  but  not 
or^virVf^*^^  formed  under  this  Act;  with  this  qualification,  that, 
I860.  wherever  reference  is  made  expressly  or  impliedly 

to  the  date  of  registration,  such  date  shall  be  deemed 
to  refer  to  the  date  at  which  such  Companies  were 
respectively  registered  under  the  said  Acts  or  either 
of  them. 

Cf.  sec.  1 77  of  the  English  Companies'  Act  (25  and  26  Vic, 
c.  89),  ]862;  and  sec.  1*J2  of  the  Indian  Companies*  Act  X. 
of  1866,  verba tim» 


Application 
of  Act  to 
CoinpHnies 
registered 
under  Act 


Mode  of 

transferring 

shares. 


(i)  See  sec.  240,  infra. 

223.  Any  Company  registered  under  the  said 
Acts  or  either  of  them  may  cause  its  shares  to  be 
transferred  in  manner  hitherto  in  use,  or  in  such 
other  manner  as  the  Company  may  direct. 

Cf.  sec.  178  of  the  English  Companies*  Act  (25  and  2G 
Vic,  c.  89),  1862;  and  sec  193  of  the  Indian  Companies' 
Act  X.  of  1866j  verbatim. 

See  In  re  East  Indian  Trading  and  Banking  Co. ;  Jamnndas  SavaJilale^s 
case,  o  Bom.  H   C.  O.  C.  J-,  113,  post,  note  to  ait.  8,  tabic  A. 
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PART  VII. 

Companies  authorized  to  Register  under  this  Act. 

224.  With  the  exceptions  made  in  the  next  CDmpames 
following  section  and  subject  to  the  regulations  ^^1^^^^'*^  "^ 
therein  contained,  every  Company  existing  at  the  lej^Utered. 
time  of  the  commencement  of  this  Act,  including  any 
Company  registered  under  either  of  the  said  Acts(i), 
consisting  of  seven  or  more  members,  and  any  Com- 
pany hereafter  formed  in  pursuance  of  any  Act  of 
Parliament  or  Act  of  the  Governor-General  in 
Council  other  than  this  Act,  or  of  Letters  Patent, 
or  being  otherwise  duly  constituted  by  law,  and 
consisting  of  seven  or  more  members,  may  at  any 
time  hereafter  register  itself  under  this  Act  as  an 
unlimited  Company,  or  a  Company  limited  by  shares, 
or  a  Company  limited  by  guarantee,  and  no  such 
registration  shall  be  invalid  by  reason  that  it  has 
taken  place  with  a  view  to  the  Company  being 
wound-up. 

Cf.  aec.  180  of  the  English  Companies'  Acl  (25  and  26  Vic., 
c.  89),  1862;  and  sec.  194  of  the  Indian  Companies*  Act  X. 
of  1866,  verbatim, 

(i)  **The«e  Companies  may  register  umler  this  Act,  but  the  Act  applies 
to  them  though  not  so  registered,"  sec.  221,  gupra;  Buckley,  4fth  ed.,  Ii7(>. 

225.  The  following  regulations  shall  be  observed  Uegulatitms 
with  respect  to  the  registration  of  Companies  under  as  to  regis- 
this  part  of  this  Act  Cthat  is  to  say)  :—  SiV^ 

(a)  No  Company  having  the  liability  of  its  Companies, 
members  limited  by  Act  of  Parliament  or  Act  of  the 
Governor-General  in  Council  other  than  this  Act, 
or  by  Letters  Patent,  and  not  being  a  joint  stock 
Company  as  hereinafter  definedii),  shall  register 
under  this  Act  in  pursuance  of  this  Part  thereof. 

(/>)  No  Company  having  the  liability  of  its 
members  limited  by  Act  of  Parliament  or  Act  of 
the  Governor-General  in  Council  other  than  this 
Act,  or  by  Letters  Patent,  shall  register  under 
this  Act,  in  pursuance  of  this  part  thereof  as  an 
unlimited  Company,  or  as  a  Company  limited  by 
guarantee  : 

(c)  No  life-assurance  Company  existinn:  at  the 
time  of  the  commencement  of  this  Act(ii^  and  no 
Company  that   is    not    a  joint    stock    Company   as 
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liei  einafter  tlefined(i)  shall  in  pursuance  of  this  Part 
of  this  Act  register  under  this  Act  as  a  Company 
limited  by  shares  : 

{(I)  No  Company  shall  register  under  this  Act 
in  pursuance  of  this  Part  thereof  unless  an  assent  to 
its  so  registering  is  given  by  a  majority  of  such  of 
its  members  as  may  be  present  personally,  or  by 
proxy  in  cases  where  proxies  are  allowed  by  the 
regulations  of  the  Company,  at  some  general  meet- 
ing summoned  for  the  purpose  : 

(e)  Where  a  Company,  not  having  the  liability 
of  its  members  limited  by  Act  of  Parliament,  or 
Act  of  the  Governor-General  in  Council,  or  by 
Letters  Patent,  is  about  to  register  as  a  limited 
Company,  the  majority  required  to  assent  as  afore- 
said shall  consist  of  not  less  than  three-fourths  of 
the  members  present,  personally  or  by  proxy,  at 
such  last-mentioned  general  meeting  : 

(/)  Where  a  Company  is  about  to  register  as  a 
Company  limited  by  guarantee(iu),  the  assent  to  its 
being  so  registered  shall  be  accompanied  by  a  reso- 
lution declaring  that  each  member  undertakes  to 
contribute  to  the  assets  of  the  Company,  in  the 
event  of  the  same  being  wound-up  during  the  time 
that  he  is  a  member,  or  within  one  year  afterwards, 
for  payment  of  the  debts  and  liabihties  of  the  Com- 
pany contracted  before  the  time  at  which  he  ceased 
to  be  a  member,  and  the  costs,  charges  and  expenses 
of  winding-up  the  Company,  and  for  the  adjustment 
of  the  rights  of  the  contributories  among  themselves, 
such  amount  as  may  be  required,  not  exceeding  a 
specified  amount. 

In  computing  any  majority  under  this  section, 
when  a  poll  is  demanded,  regard  shall  be  had  to  the 
number  of  votes  to  which  each  member  is  entitled 
according  to  the  Regulations  of  the  Company  of 
which  he  is  a  member. 

Sec.  179  of  the  English  Companies*  Act  (25  and  2(> 
Vic,  c.  89),  1862,  inserting  in  clauses  (<i)  and  (b)  and  {e) 
the  words  *^  or  Act  of  the  Governor-General  in  CounciF^ ; 
and  to  clause  (c)  prefixing  the  words  '*  Xo  Life  Assurance 
Company  existing  at  the  time  of  the  commencement  of  this 
Act,  and"  &c.  ;  and  sec  195  of  the  Indian  Companies*  Act 
X.  of  1866,  c^rbaiim. 
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(i)  See  ser.  220. 

(ii)  **This  was  introiliiced  to  prevent  Life  A.ssuranee  Companies  with 
unlimited  liability  existing  on  the    1st    May    Iv^GG  from    registering   as 
limited  Companies,"  Stukes,  p.  70, 
(iii)  Sec.  9,  supra. 

**  The  common  law  of  the  country  as  to  voting  at  meetings  is  that  votes 
at  all  meetings  are  taken  by  8h«»\v  of  hands,  and  what  is  to  he  done  when 
a  poll  is  demiiided  is  not  to  be  done  when  a  ?>«dl  is  not  demanded,'*  see 
per  Jesseh  3/.  7J.,  In  re  Horbury  Bridge  Coal  Iron  and  Wagon  Co,, 
11  Ch.  Div.,  116. 

226.  For  the  purposes  of  this  Part  of  this  Act,  Definition  of 
so  far  as  the  same  relates  to  the  description  of  Com-  ci^^an^?^^ 
panies  empowered  to  register  as  Companies  limited 

by  shares,  a  joint  stock  Company  shall  be  deemed  to 
be  a  Company  having  a  permanent  paid-up  or  nomi- 
nal capital  of  fixed  amount,  divided  into  shares, 
also  of  fixed  amouat,  or  held  and  transferable  as 
stock  or  divided  and  held  partly  in  one  way  and 
partly  in  the  other,  and  formed  on  the  principle  of 
having  for  its  members  the  holders  of  shares  in  such 
capital,  or  the  holders  of  such  stock,  and  no  other 
persons ;  and  such  Company,  when  registered  with 
limited  liability  under  this  Act,  shall  be  deemed  to 
be  a  Company  limited  by  shares. 

t*^o««.  181  uf  tlie  Eiiglisli  t'GiupiUiios'  Act  (2'^)  and  20  \'ic,, 
c.  Sl>),  \6i\2  ;  aiul  sfH\  1%  of  the  Indiaii  (VDipnni.*.*  Aft  X. 
«.if    18t)(>,  n'rhah'/}/. 

Here  followed  in  the  English  Act,  sec.  182,  which  provided  that  the 
liability  of  limited  Banking  Companies  issuing  notes  is  unlimited  in 
respect  of  such  notes.  In  India  there  are  no  such  notes,  and  the  above 
sec.  1S2  of  the  English  Act  has  been  repealed  by  sec.  6  of  the 
Companies'  Act  of  1879  (42  and  4'i  Vic,  c.  76),  and  a  substituted 
section  enacted,  Buckley,  4th  ed.,  376. 

227.  Previously  to  the  registration,  in  pursu-  Requisitions 
ance  of  this  Tart  of  this  Act,  of  any  joint  stock  Jj^^^*'^'*' 
Company^i),  there  shall  be  delivered  to  the  Registrar  Companies, 
the  following  documents  (that  is  to  say)  : — 

(a)  A  list  showing  the  names,  addresses  and 
occupations  of  all  persons  who,  on  a  day  named  in 
such  list  and  not  being  more  than  six  clear  days 
before  the  day  of  registration,  were  members  of 
such  Company,  with  the  addition  of  the  shares  held 
by  such  persons  respectively,  distinguishing  in  cases 
where  such  shares  are  numbered,  each  share  by  its 
number: 

(/>)  A  copy  of  any  Act  of  Parliament  or  Act  of 
the   Governor-General  in  Council,   Royal    Charter, 
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Letters  Patent,  deed  of  settlenieiit,  contract  of 
copartnery  or  other  instrument  constituting  or 
regulating  the  Company  : 

(c)  If  any  such  joint  stock  Company  is  intended 
to  be  registered  as  a  hmited  Company,  the  above 
list  and  copy  shall  be  accompanied  by  a  statement 
specifying  the  following  particulars  (that  is  to 
say):— 

the  nominal  capital  of  the  Company  and  the 
number  of  shares  into  which  it  is  divided ; 

the  number  of  shares  taken  and  the  amount  paid 
on  each  share  ;  the  name  of  the  Company,  with  the 
addition  of  the  word  '* limited"  as  the  last  word 
thereof(ii) ; 

with  the  addition,  in  the  case  of  a  Company  in- 
tended to  be  registered  as  a  Company  limited  by 
guarantee,  of  the  resolution  declaring  the  amount 
of  the  guarantee. 

Sec.  188  of  the  Huuiisli  Companies'  Act  (25  and  26  Vie, 
c.  89),  1862,  insortiug  in  clause  (h)  the  words  "or  Act  of 
the  Governor-General  in  ConnciP';  and  see.  197  of  the  Indian 
Gompnnies'  Act  X.  <'»f  1866.  rtrhnfivi. 

(i)  Sec.  2*2(J,  supra. 

(ii)  Sec.  2;54,  post. 

Requisitions       228.     Previously  to  the  registration  in  pursn- 
forregi>.tra.   ^^^0  of  this  Part  of  this  Act  of   any  Company   not 
existing        being   a  joint  stock  Company(i),   there  shall  be  de- 
Cotnimnyiiotlivered  to  the  Registrar  a  list  showing  the   names, 
stock  "^"'"*  addresses     and    occupations    of  the    directors   oi' 
C(mi|)«ny.      Other  managers  (if  any)  of  the  Company,  also  a  copy 
of  any  Act  of  Parliament,  Act   of  the  Governor- 
General  in  Council,  Letters  Patent,  deed  of  settlement, 
contract  of  copartnery  or  other  instrument  consti- 
tuting or  regulating  the  Company,  with  the  addition, 
in  the  case  of  a  Company  intended  to  be  registered 
as  a  Company  limited  by  guarantee,  of  the  resolu- 
tion declaring  the  amount  of  the  guarantee. 

Sec.  184  of  the  English  Companies'  Act  (25  and  26  Yic, 
c.  89),  1862,  inserting  the  words  ''Act  of  the  Governor- 
General  in  Council'^;  and  sec.  198  of  the  Indian  Companies' 
Act  X.  of  1866,  verbaiihi. 

(i)  Sec.  22G,  supra. 
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229      Where  a  joint  stock  Conipany(i)  authorized  Po^i^rfor 
to  register  under  this  Act  has  had  the  whole  or  any  Company  to 
portion   of  its  capital  converted  into  stock,   such  register 
Company    shall,    as   to   the   capital   so    converted,  st7)ck"ng^teRa 
instead  of  delivering  to  the  Registrar  a  statement  of  of  shares. 
shares,  deliver  to  the  Registrar  a  statement  of  the 
amount  of  stock  belonging  to  the  Company,  and  the 
names   of   the  persons  who  were  holders  of  such 
stock,  on  some  day  to  be  named  in   the  statement, 
not  more  than   six   clear   days  before  the    day   of 
registration. 

Sec.  185  of  the  EuglisL  Companies'  Act  i25  and  26  Vi(\. 
c.  89),  1862;  and  shc.  199  of  the  Indian  Companies'  Act  X. 
of  1866,  verhathn. 

(i)  Sec.  226,  supra. 

230.  The  lists  of    members  and   directors  and  Authentica- 
any  other  particulars  relating  to  the  Company  l^^i*^- statements  of 
by  required  to  be  delivered  to  the  Registrar  shall  be  existing 
verified  by  declaration  of  the  directors  of  the  Com-  Companies, 
pany  delivering  the  same,  or  any  two  of  them,  or  of 

ary  two  other  principal  officers  of  the  Company, 
m.'vde  before  a  Justice  of  the  Peace  or  a  District 
Judge, 

Sec.  186  of  the  Kuglisli  Companies'  Act  (25  and  26  Vitt., 
c.  89),  ]862j  substituting  the  words  '^  made  before  a  Justice 
of  the  Peace,"  &c.  for  ^^  made  in  pursuance  of  the  Act  passed 
in  the  sixth  year  of  his  late  Majesty,  King  William  the  Fourth, 
chapter  sixty-two*'  ;  and  sec.  200  of  the  Indian  Companies' 
Act  X.  of  1866,  verhrtiim, 

231.  The  Registrar  may  require  such  evidence  Rej^iatrar 
as  he  thinks  necessary  for  the  purpose  of  satisfying:  "™?i  "-eq^'re 

evidence  as 

himself  whether  an  existing  Company  is  or  not  a  to  nature  of 
joint  stock  Company  as  hereinbefore  defined(i).  Comimny. 

Sec.  187  of  the  English  Companies'  Act  (25  and  2G  Vic. 
c.  89),  1862  ;  and  sec.  201  of  the  Indian  Companies*  Art  X 
of  1  866,  verhatim* 

Sec.  226.  supra. 

232.  Every  banking  Company   existing  at  the  On  regisira- 
date  of  the  passing  of  this  Act  which  registers  itself  ^'*^"^^^""^; 
as  a  limited  Company  shall,  at  least  thirty  days  pre-  llith  limit^d'^ 
vious  to  obtaining  a  certificate   of  registration  with  habilit>, 
limited  liability,  give  notice  that  it  is  intended  so  to  glve^f  t,? c^us- 
register  the  same  to  every  person  and  partnership  tomers. 
firm  having  a  banking  account  with  the  Company. 
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Such  notice  shall  be  given  either  by  delivering  the 
same  to  such  person  or  firm,  or  leaving  the  same,  or 
putting  the  same  into  the  post  addressed  to  him  or 
thorn,  at  such  address  as  shall  have  been  last  com- 
municated or  otherwise  become  known  as  his  or  their 
address  to  or  by  the  Company. 

In  case  the  Company  omits  to  give  any  such  notice 
as  in  hereinbefore  required  to  be  given,  then,  as  be- 
tween the  Company  and  the  person  or  persons  only 
who  are  for  the  time  being  interested  in  the  account 
in  respect  of  which  such  notice  ought  to  have  been 
given,  and  so  far  as  respects  such  account  and  all 
variations  thereof  down  to  the  time  at  which  such 
notice  shall  be  given,  but  not  further  or  otherwise, 
the  certificate  of  registration  with  limited  liability 
shall  have  no  operation. 

S«/c.  IS.S  t>i  the  KiiL»lisli  Coiiipanios'  Act  (2o  and  2G  Yic, 
0.  8y),  1802;  and  see.  202  of  the  Indian  Conii.ianirs'  A.^t  X. 
of  1  8<)(),  vcrhdflfii. 

At  to  the  effect  of  registration  see  sec.  41  supra,  p.  30,  anil  sec.  240, 
post. 

233*  No  fees  shall  be  charged  in  respect  of  the 
registration  in  pursuance  of  this  Part  of  this  Act  of 
any  Company  in  cases  where  such  Company  is  not 
ment  of  fees,  registered  as  a  limited  Company,  or  where,  previously 
to  its  being  registered  as  a  limited  Company,  the  lia- 
bility of  the  shareholders  was  limited  by  some  Act 
of  Parliament,  or  Act  of  the  Governor-General  in 
Council,  or  by  Letters  Patent. 

Sec*.  ]8l)  uf  tlie  En^rli-sli  Coinjianles'  Act  (25  and  20  Vic, 
o.  89),  18(52,  inserting  the  words  **or  Act  of  the  Govornor- 
Genoral  in  C<Mincil'^;  nud  sec.  20:.}  of  tin*  Jndiiin  (^onijianios* 
Act  X.  <»f  l'S»)«),  rt'rhii.lim. 

CompRnyto       234.     Any  Company  authorized  by  this  Part  of 

«^^*"8«  ""™^- this  Act  to  register   with    limited   liability  shall,  for 

the  purpose   of   obtaining  registration   with  limited 

liability   change    its    name    by  adding    thereto  the 

word  ''  limited'!)." 

Sec.  1 90  of  tlio  Englisli  Companies'  Acl^  (25  and  2()  Vic, 
c.  89),  1862;  and  sec.  204  of  the  Indian  Companies'  Act  X. 
of  186C),  vnrhathn. 

Cf.  sec.  103  of  Act  XIX.  of  1857. 

(i)  See  sec.  "227  (c),  supra. 


E.xemption 
of  certnin 
Compnnies 
from  pay 
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235.     Upon  compliance  with  the  requisitions  in  Certificate  of 
this  Part  of  this  Act  contained  with  respect  to  regis-  ^^^'^-^^^^^ 
tration,  and  on  payment  of  such  fees,  if  any,  as  are  Companies, 
payable  under  the  tables  marked  B  and  C  in  the  first 
schedule  hereto,  the  Registrar  shall  certify  under  his 
hand  that  the  Company  so  applying  for  registration 
is  incorporated  as  a  Company  under  this  Act,  and, 
in  the  case  of  a  limited  Company,  that  it  is  limited ; 
and  thereupon  such  Company  shall  be  incorporated, 
and  shall  have  perpetual  succession  and  a  common 
seaL 

Sec.  191  of  the  English  Companies'  Act  (25  and  26  Vic, 
c.  89),  1862,  which  concludes  thus:  "with  power-  to  hold 
lands;  and  any  banking  Company  in  Scotland  so  incor- 
porated shall  be  deemed  and  taken  to  be  a  bank  incorporated, 
constituted,  or  established  under  Act  of  Parliament'^ ;  and 
sec.  205  of  the  Indian  Companies'  Act  X.  of  1866,  verbatim, 

Cf.  sec.  102  of  Act  XIX.  of  1857. 

As  to  the  omission  of  the  words  "  with  power  to  hold  lands"  see  note 
to  sec.  41,  supra,  p  30. 

236*     A  certificate  of  incorporation  given  at  any  Certificate  to 
time  to  any  Company  registered  in  pursuance  of  this  be  evidence 
Part  of  this  Act  shall  be  conclusive  evidence  that  all  with  Act.*°^^ 
the  requisitions  herein  contained  in  respect  of  regis- 
tration under  this  Act  have  been  complied  with,  and 
that  the   Company   is   authorized  to  be   registered 
under  this  Act  as  a  limited  or   unlimited  Company, 
as  the  case  may  be  ;  and  the  date  of  incorporation 
mentioned  in  such  certificate  shall  be  deemed  to  be 
the   date  at   which  the  Company    is    incorporated 
under  this  Act. 

Sec.  192  of  tjie  English  Companies'  Act  (2b  and  26  Vic, 
r.  89),  1862;  and  sec.  20(i  of*  the  Indian  CorapanicH'  Act 
X.  ol  1866,  rerhdim. 

Cf.  sec.  104  of  Act  XIX.  of  1857. 

(i)  See  sec.  41,  supra* 

As  to  bunking  Companies,  see  sec.  232,  supra. 

237*     All  such  property,  moveable  and  immove- Transfer  of 
able,   including  all   interests  and   rights   in,   to  and  property  to 
out    of    property,    moveable  and  immoveable,    and    ^""J**"^' 
including    obligations     and    actionable    claims,  as 
may  belong  to  or  be  vested  in   the  Company  at  the 
date  of   its  registration     under  this  Act,  shall,  on 
regi:ftration,  pass  to  and  vest  in  the   Company   as 
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incorporated   under   this   Act   for  all  the  estate  and 
interest  of  the  Company  therein. 

Sec.  193  of  the  English  Coiiipaaics'  Act  (25  and  2t)  Vic, 

c.  >^9),  1862,  substituting  ''moveable  and   ioinioveablo"    for 

"  real  aud  personal'^  and   '*^  actionable  claims'^   for   *'  things 

in    action^'    in   that    section  ;     and  sec.    207    of  the    Indian 

r'ompanies' Act  X,  (»f  186G,  substituting '^  actionable  claimb" 

foi-  '*  things  in  action"  in  tliat  section. 

Registration       238.     The  registration  in  pursuance  of  this  Part 

ActnU'to      of  this  Act  of  any  Company  shall  not  aflect  or  pre- 

affectobliga-  judicc  the  liability  of  such  Company  to  have  enforced 

tionsincurred  aorainst  it,  or  its  Hffht  to  enforce,  any  debt  or  obliiifa- 

registration,    tion  mcurred,  or  any  contract  entered  into  by,  to, 

with  or  on  behalf  of  such   Company  previously  to 

such  registration. 

Sec.    194  of  the  English  Conipauieh'  Act  (2o  aud  2^  Vic, 
r.   89),  1862;  and   sec.  208   of  the  Indian    Companies'   Act 
X.  of  1866,  cerhdUui, 
Cf.  sec.  105  of  Act  XIX.  of  1857. 

There  is  no  provision  in  this  Act  correspoudingto  the  latter  part  of  1 9  ancf 
20  Vic,  c.  47,  8  116,  the  English  Act  of  1856  (which  corres|>onded 
with  sec.  105  of  Act  XIX.  of  1857),  which  provided  as  follows:  **  the 
registration  of  any  existing  Company  under  this  Act  shall  not,  nor  shall 
any  act  of  the  Company  subsequent*  to  such  registration,  prejudice  any 
right  which  previouslj'  to  such  registration  has,  or  which  would,  if  no  such 
registration  had  taken  place,  have  nccrued  to  any  creditor  or  other  |)erson 
against  the  Company  in  its  corporate  capacity,  in  respect  of  any  act  done 
or  liability  incurred  previously  to  such  registration,  or  against  any  person 
then  being  or  having  been  a  member  of  such  Company ;  but  every 
such  creditor  or  other  person  shall  be  eutitled  in  respect  of  any  such 
act  or  liability  to  all  such  remedies  against  the  Company  in  'its  corporate 
capacity^  and  against  every  person  then  being  or  having  been  a  member 
of  such  Company,  as  he  woula  have  been  entitled  to  in  case  such  registra- 
tion  had  not  taken  place.  As  to  the  cftect  of  this  omission  from  the 
English  Act  of  1862,  see  Buckley,  4th  ed.,  880 ;  and  cases  there  cited. 

Continuation  239-  AH  such  suits  and  other  legal  proceedings 
of  existmg  ^g  ^^y  Q^  ^1^^  ^jpj^  Qjp  j.]^g  registration  of  any  Com- 
pany registered  in  pursuance  of  this  Part  of  this  Act 
have  been  commenced  by  or  against  such  Company, 
or  the  public  oflBcer  or  any  member  thereof,  may  be 
continued  in  the  same  manner  as  if  such  registration 
had  not  taken  place.  Nevertheless,  execution  shall 
not  issue  against  the  effects  of  any  individual  mem- 
ber of  such  Company  upon  any  decree  or  order 
obtained  in  any  suit  or  proceeding  so  commenced 
as  aforesaid ;  but  in  the  event  of  the  property  and 
effects  of  the  Compnny  being  insufficient  to  satisfy 
such  decree  or  order,  an  order  may  be  obtained  for 
winding-up  the  Company. 
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Sec.  195  of  the  English  Companies^  Act  (25  and  2G  Vic, 
c.  81)),  18G2  ;  and  sec.  209  of  the  Indian  Companies'  Act  X. 
of  18GG,  varbatm. 

See  the  cases  citeil  by  Mr.  Buckley  in  note  to  sec.  195  of  the  Enjjlish 
Act  as  to  the  Hability  of  a  shareholiler  in  an  unre^ristercil  ConipHuy 
which  has  been  registered  after  he  has  parted  uith  his  shares,  4th 
eil.,  381. 

240.  When  a  Company  is  registered  under  this  Effect  of 
Act  in  pursuance  of  this  Part  thereof,  all  provisions  rc^'jstrfltion 
contained  in  any  Act  of  Parliament,  Act  of  the""^*^' 
Governor-General  in  Council,  deed  of  settlement, 
contract  of  copartnery,  Letters  Patent,  or  other  in- 
strument constituting  or  regulating  the  Company, 
including,  in  the  case  of  a  Company  registered  as  a 
(Company  limited  by  guarantee,  the  resolution  de- 
claring the  amount  of  the  guarantee,  shall  be  deem- 
ed to  be  conditions  and  regulations  of  the  Company 
in  the  same  manner  and  with  the  same  incidents  as 
if  they  were  contained  in  a  registered  memorandum 
of  association  and  articles  of  association;  and  all 
the  provisions  of  this  Act  shall  apply  to  such  Com- 
pany and  the  members,  contributories,  and  creditors 
thereof,  in  the  same  manner  in  all  respects  as  if  it 
had  been  formed  under  this  Act,  subject  to  the  pro- 
visions following  (that  is  to  say)  : — 

(a)  That  table  A  in  the  first  schedule  to  this 
Act  shall  not,  unless  adopted  by  special  resolutionii), 
apply  to  any  Company  registered  under  this  Act  in 
pursuance  of  this  Part  thereof : 

(b)  That  the  provisions  cf  this  Act  relating  to  the 
numbering  of  shares(n)  shall  not  apply  to  any  joint 
stock  Company  whose  shares  are  not  numbered  : 

(c)  That  no  Company  shall  havepowerto  alterany 
provisions  contained  in  any  Act  of  Parliament,  Act 
of  the  Legislative  Council  or  Act  of  the  Governor- 
General  in  Council  relating  to  the  Company : 

{d)  That  no  Company  shall  have  power,  without 
the  sanction  of  the  Govern  or-General  in  Council,  to 
alter  any  provision  contained  in  any  Letters  Patent 
relating  to  the  Company  : 

(e)  In  the  event  of  the  Company  being  wound 
up,  every  person  shall  be  a  contributory,  in  respect  of 
the  debts  and  liabilities  of  the  Company  contracted 
prior  to  registration,  who  is  liable  to  pay  or  contri- 
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bute  to  the  payment  of  any  debt  or  liability  of  the 
Company  contracted  prior  to  registration,  or  to  pay 
or  contribute  to  the  payment  of  any  sum  for  the 
adjustment  of  the  rights  of  the  members  amongst 
themselves  in  respect  of  any  such  debt  or  liability, 
or  to  pay  or  contribute  to  the  payment  of  the  costs, 
charges  and  expenses  of  winding-up  the  Company, 
so  far  as  relj^tes  to  such  debts  or  liabilities  as  afore- 
said. Every  such  contributory  shall  be  liable  to 
contribute  to  the  assets  of  the  Company,  in  the 
course  of  the  winding-up  all  sums  due  from  him  in 
respect  of  any  such  liabiHty  as  aforesaid(iii).  In  the 
event  of  the  death  or  insolvency  of  any  such  contribu- 
tory as  last  aforesaid,  the  provisions  hereinbefore 
containcd.iv)  with  respect  to  the  representatives,  heirs 
and  devisees  of  deceased  contributories,  and  with 
reference  to  the  assignees  of  insolvent  contributories, 
shall  apply  : 

{f)  Nothing  herein  contained  shall  authorize  any 
Company  to  alter  any  such  provisions  contained  in 
any  deed  of  settlement,  contract  of  copartnery, 
Ijetters  Patent  or  other  instrument  constituting  or 
regulating  the  Company,  as  would,  if  such  Company 
had  originally  been  formed  under  this  Act,  have 
been  contained  in  the  memorandum  of  association(v), 
and  are  not  authorized  to  be  altered  by  this  Act : 

But  nothing  herein  contained  shall  derogate  from 
any  power  of  altering  its  constitution  or  regulations 
which  may  be  vested  in  any  Company  registering 
under  this  Act  in  pursuance  of  this  Part  thereof 
by  virtue  of  any  Act  of  Parliament,  Act  of  the 
Governor-General  in  Council,  deed  of  settlement, 
contract  of  copartnery.  Letters  Patent  or  other 
instrument  constituting  or  regulating  the  Company. 

Sec.  ion  oftlu:  English  CoTiipanies'  Act  (25  and  26  Vir., 
c.  89),  18^2,  adding  in  the  iirst  jinragrnph  the  words  *^Act 
of  the  Governor-General  iu  Conncil"  and  omitting  the  words 
'*  cohit- book  regulations  "  after  '*  contract  of  copartnery"; 
adding  in  clause  (c)  the  words  '*Act  of  tlio  Legislative 
('ouncil  or  Act  of  the  Governor-General  in  Council";  substi- 
tuting in  clause  (d)  the  words  **  of  the  Governor- General  in 
Couucir^  for  ^'  of  the  Board  of  Trade''';  omitting  from  the  last 
sentence  in  clause  (f)  the  words  "  or  marriage  of  any  such 
' oulributory,  being  a  female"  and  "  and  to  the  husbands  of 
Tinrriod  •"'•^ntrlbLji -ries"  "as  lo  which  words  ^eesvfira^  p.  97]; 
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Ir  )ni  cl;iURO  (/)  oinlttirii^' llio  w.^^r-ls  -^  ('Of^-t-^»'M)k  roj^ul-itious"; 
find  in  tho  last  parap;Tapli  insorh'n;:i:  tlio  words  '^  Act  of  tlu 
(Tovomor-Goncral  in  Council";  anri  roc.  210  of  the  Indian 
Companies*  Act  X.  of  1866,  verhatmysavc  that  Uiat  section  in 
the  last  paragraph  of  el.  5  (corresponding  toclauso(t>')  in  tlie 
[)resent  section)  contains  tlio  words  '^  or  marriage  of  any  Rueli 
confributory,  being  a  female,"  and  "  and  to  tlio  lin^l)ands  of 
married contribntories,"  which  words  were  k^ft  In  iho  secti(>n  [u 
Act  X.  of  1 866^  per  incariam,  {SLokes,  p,  82.   See;?//y>ra,  p .  i>7. 

(i)  See  see.  77,  svpra,  p.  71. 

(ii)  See  sec.  4*1,  supra,  p.  ,M2. 

(iii)  See  see.  Gl,  supra^  p.  .53,  .ind  sec.  244,;)os/. 

(iv)  Sees.  12r.,  127,  154,  155,  svpra, 

(v)  Sees.  8,9,  \0,  supra, 

241.  The  Court  may,  at  any  time  after  the  pre-  Power  of 
sentation   of  a  petition  for  winding-up   a  Company  Court  to 
registered  in  pursuance  of  this  Part  of  this    Act,  W^^xhox 
and    before    making   an    order   for  winding-up  tho  pitx-eedino^s. 
Company,  upon   the  application  of  any  creditor   of 

the  Company,  restrain  further  proceedings  in  any 
suit  or  legal  proceeding  against  any  contributory  of 
the  Company  as  well  as  against  the  Compatiy  as 
hereinbefore  provided(i),  upon  such  terms  as  the 
Court  thinks  fit. 

Sec.  197  of  tlio  English  Companies'  Act  (25  and  2<i  Vic, 
e.  89),  1862;  and  bcc.  211  oi"  the  Indian  Companies'  Act 
X,  of  1 866j  r^T^a/m. 

Cf.  sec.  84  of  Act  XIX.  of  1857. 

(i)  See  sees.  134,  239,  supra,  and  sec.  245,  post. 

242.  Where  an  order  has  been  made  for  winding-  Onler  for 
up  a  Company  registered  in  pursuance  of  this  Part  J^^l^llljII^^^^^^^ 
of  this  Act,   in  addition   to  the  provisions  herein- 
before conlained(i),  it  is  hereby  further  provided  that 

no  suit  or  other  legal  proceeding  shall  be  commenced 
or  proceeded  with  against  any  contributory  of  the 
Company  in  respect  of  any  debt  of  the  Company, 
except  with  the  leave  of  the  Court  and  subject  to 
such  terms  as  the  Court  may  impose. 

Sec.  198  of  the  English  ComiKiuies'  Act  (2o  and  26  Vic, 
c  89),  1862;  and  sec.  212  of  the  Indian  C.'mjjaiiio'  Act 
X.  of  J 866,  verbatim. 

Cf.  sec.  72  of  Act  XIX.  of  1857. 

(i)  See  sees.  136,  239,  supra,  and  sec.  24G,  post. 
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PART  VIII. 

ArPLlCATFON    OF   AcT   TO   UNREGISTERED    COMPANIES. 

Winiling-up  243.  Subject  as  hereinafter  meDtioned,  any 
ComS  Partnership,  Association  or  Company,  except  Rail- 
way Companies  incorporated  by  Act  of  Parliament 
or  Act  of  the  Governor- General  in  Council,  consisting 
of  more  than  seven  raembers(i)  and  not  registered 
under  this  Act(ii),  and  hereinafter  included  under  the 
term  "  unregistered  Company,"  may  be  wound-up 
under  this  Act,  and  all  the  provisions  of  this  Act 
with  respjct  to  winding-up  shall  apply  to  such  Com- 
pany, with  the  following  exceptions  and  additions  : — 
(1;  An  unregistered  Company  shall,  for  the  pur- 
pose of  determining  the  Court  having  jurisdiction  in 
the  matter  of  the  winding-up,  be  deemed  to  be 
registered  in  that  part  of  British  India  where  its 
principal  place  of  business  is  situate,  or,  if  it  has  a 
principal  place  of  business  situate  in  more  than  one 
part  of  British  India,  then  in  each  part  of  British 
India  where  it  has  a  principal  place  of  business. 
Moreover,  the  principal  place  of  business  of  an  un- 
registered Company,  or  (where  it  has  a  principal 
place  of  business  situate  in  more  than  one  part  of 
British  India)  such  one  of  its  principal  places  of 
business  as  is  situate  in  that  part  of  British  India  in 
which  proceedings  are  being  instituted,  shall  for  all 
the  purposes  of  the  winding-up  of  such  Company  be 
deemed  to  be  the  registered  office  of  the  Company(iii) : 

(2)  No  unregistered  Company  shall  be  wound-up 
under  this  Act  voluntarily(iv),  or  subject  to  the  super- 
vision of  the  Court(v) : 

(3)  The  circumstances  under  which  an  unre- 
gistered Company  may  be  wound-up  are  as  follows 
(that  is  to  say)(vi)  : — 

(a)  whenever  the  Company  is  dissolved  or  has 
ceased  to  carry  on  business,  or  is  carrying  on  busi- 
ness only  for  the  purpose  of  winding-up  its  affairs  ; 

(6)  whenever  the  Company  is  unable  to  pay  its 
debts ; 

(c)  whenever  the  Court  is  of  opinion  that  it  is 
just  and  equitable  that  the  Company  should  he 
wound-up : 
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(4)  An  unregistered  Company  shall,  for  the 
purposes  of  this  Act  be  deemed  to  be  unable  to  pay 
its  debtsCvu) — 

(a)  whenever  a  creditor  to  whom  the  Company 
is  indebted,  by  assignment  or  otherwise,  in  a  sum 
exceeding  five  hundred  rupees  then  due,  has  served 
on  the  Company,  by  leaving  the  same  at  the  princi- 
pal place  of  business  of  the  Company  or  by  deliver- 
ing to  the  secretary  or  some  director  or  principal 
officer  of  the  Company,  or  by  otherwise  serving  the 
same  in  such  manner  as  the  Court  may  approve 
or  direct,  a  demand  under  his  hand  requiring  the 
Company  to  pay  the  sum  so  due,  and  the  Company 
has  for  the  space  of  three  weeks  succeeding  the 
service  of  such  demand  neglected  to  pay  such  sum, 
or  to  secure  or  compound  for  the  same  to  the  satis- 
faction of  the  creditor ; 

(J)  whenever  any  suit  or  other  proceeding  has 
been  instituted  against  any  member  of  the  Company 
for  any  debt  or  demand  due  or  claimed  to  be  due 
from  the  Company,  or  from  him  in  his  character  of 
member  of  the  Company,  and  notice  in  writing  of 
the  institution  of  such  suit  or  other  legal  proceeding 
having  been  served  upon  the  Company  by  leaving 
the  same  at  the  principal  place  of  business  of  the 
Company  or  by  delivering  it  to  the  secretary  or 
some  director,  manager  or  principal  officer  of  the 
Company,  or  by  otherwise  serving  the  same  in  such 
manner  as  the  Court  may  approve  or  direct,  the 
Company  has  not,  within  ten  days  after  service 
of  such  notice,  paid,  secured  or  compounded  for  such 
debt  or  demand,  or  procured  such  suit  or  other  legal 
proceeding  to  be  stayed,  or  indemnified  the  defend- 
ant to  his  reasonable  satisfaction  against  such  suit 
or  other  legal  proceeding,  and  against  all  costs, 
damages,  and  expenses  to  be  incurred  by  him  by 
reason  of  the  same ; 

(c)  whenever  execution  or  other  process  issued 
on  a  decree,  or  order  obtained  in  any  Court  in  favour 
of  any  creditor  in  any  proceeding  instituted  by  such 
creditor  against  the  Company,  or  any  member  thereof 
as   such,   or   against   any    person   authorized  to  be 
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sued  as  nominal  defendant  on  behalf  of  the  Com- 
pany, is  returned  unsatisfied ; 

(d)  whenever  it  is  otherwise  proved  to  the  satis- 
faction of  the  Court  that  the  Company  is  unable  to 
pay  its  debts. 

yeo.  199  of  tlic  English  Companies'  Act  (25  unci  26  Vic, 
c.  89),  18G2,  adding  in  the  first  paragraph  the  words  ^'  or 
Act  of  the  Governor-General  In  Council/'  and  in  clause  (1) 
substituting  the  words  "  British  India ^^  for  *^  United  King- 
dom"; in  clause  (4)  (a)  omitting  tlio  words  *^  at  law  or  in 
equity"  after  *^is  indebted/'  and  substituting  '^five  hundred 
rupees"  for  "  fifty  pounds'' ;  in  clause  (4)  (i)  omitting  the 
word  ''action^';  in  clause  (4)  (c)  omitthig  the  words  "in 
England  or  Ireland"  after  ^'  whenever/'  and  omitting  the 
two  clauses  in  the  section'  in  the  English  Act  which  relate  to 
proceedings  issued  out  of  the  Court  of  the  Vice- Warden  of 
the  Stannaries,  and  out  of  the  Scotch  Courts  respectively; 
and  sec.  213  of  the  Indian  Companies'  Act  X.  of  1860, 
verbatim, 

(i)  See  sec.  128  (c),  supra,  p.  98. 

(ii)  See  sees.  221,  222,  supra. 

(iii)  See  sec.  63,  supra,  58. 

(iv)  See  sec.  173  et  seqq.  supra. 
(v)  See  sec.  191  et  seqq,  supra. 

(vi)  Cf.  sec.  128,  supra,  p.  98. 

(vii)  Of.  sec.  129,  supra,  p.  101. 

For  the  meaning  of  "  unregistered  Company,"  spe  Buckley,  4th  ed., 
385,  386. 

"  Except  Railway  Companies,"  &c.  See  In  re  Brentford  and 
Isleworth  Tramways  Co.,  2()  Ch.  D.,  527;  where  an  xmregistered  tramway 
Company  incorporated  by  a  special  Act.  was  held  not  to  fall  within  this 
exception,  and  was  therefore  wound-up  under  this  section. 

In  In  re  Commercial  Bank  of  India,  L.  R.  (J  Eq.  517,  a  joint  stock 
Company  formed  in  India,  and  incorporated  by  re^fistration  under  the 
Indian  Law,  and  having  its  principal  place  of  business  iu  India,  with  an 
agent  and  a  branch  office  in  England,  was  wound-up  under  the  English 
(^)ompanie8'  Act  of  1862.  This  case  was  approved  iu  In  rb  Matkeson 
Brothers,  t"?  CXx.  D.,  225. 

See  also  In  re  Calcutta  Jute  Mills  Co.,  I.  L.  R.  6  Gale,  888,  set  out 
supra,  p.  100,  where  In  re  Affra  and  Masterman's  Bank,  1  Ind.  Jur. 
N.  S.,  335,  was  distinguished.  In  this  latter  case  it  was  held  that  a  joint 
stock  Company,  established  by  deed  and  Royal  Charter  in  England,  under 
the  provisions  of  the  English  Joint  Stock  Companies'  Act,  7  and  8  Vic, 
c.  110,  with  agencies  in  different  parts  of  the  worhl,  and  registered  under 
the  English  Companies*  Act  (25  and  26  Vic,  c  89),  1862,  but  not  under 
any  Indian  Act,  having  its  principal  place  of  business  in  Ltmdon,  though 
having  a  principal  branch  in  Culcutta,  to  which  the  other  branches  were 
subordinate,  was  not  such  a  Company  aS  could  be  wound-up  as  an 
**  unregistered  Company"  under  the  Indian  Companies'  Act  X.  of  1866, 
but  should  be  wound-up  by  the  Court  of  Chancery  ;  and  an  order  of  the 
Court  of  Chancery  under  the  English  Act  of  1862,  winding-up  the 
Company  in  England,  had  the  effect  of  winding-up  all  the  branches  of 
the  Company  in  England  and  elsewhere. 
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This  section  must  apply  to  sometbiug  which  can  lawfully  be  formed. 
If  the  case  falls  within  the  terms  of  the  4th  section  (supra)  the  formation 
of  the  Company  is  prohibited,  and  it  is  impossiide  to  suppose  that  the 
Legislature  could  have  intended  that  a  Company  which  is  pr.diibited  from 
hein^  formed  under  the  4th  section  can  be  wound-up  under  the  I99th  (of  the 
English  Act)  with  mU  the  consequences  which  follow  from  it,  including 
the  application  of  the  3Sth  section  (of  the  English  Act),  and  the  liability 
of  the  member  of  the  unlawful  association  to  contribute.  On  authority 
and  principle  therefore,  such  an  association  cannot  be  wound-up.  See  per 
JesseU  M.  Hm  In  rb  Padstow  Total  Loss  and  Collision  Assurance  Society, 
20  Ch.  Div.,  137;  51  L.  J.,  Ch.  Div.,  3-14,  referred  to  supra,  p.  4. 

In  In  re  Bolton  Benefit  Loan  Society ,  12  Ch.  D.,  679,  it  was  held  by  "Coiwihting  of 
Jesselt  M.  R,,  on  a  creditor's  petition  for  the  winding-up  of  an  unregis-  more  than  seven 
tered  Loan  Society  formed  under  3  and  4  Vic.  c.  110,  the  members  of  ""o"^***'*-" 
which  formerly  exceeded  seven,  but  at  the  time  of  the  petition  were  only 
four,  that   having  regard  to  sections  199  and  200  of  the  Companies' 
Act,  1862,  a  winding-up  order  could  not  .be  made  when  the  number  of 
members  had,  at  the  date  of  the  petition,  fallen  below  seven.     Upon  his 
Lordship's  suggestion,  however,  the  petition  was  ordered  to  stand  over  f  jr 
an  action  to  be  commenced  on  which  a  decree  for  dissolution  might  be 
made  as  in  the  case  of  a  partnership,  which  was  accordingly  done,  and  an 
order  made  for  the  dissolution  of  the  Society  and  the  winding-up  of  its 
affairs. 

As  to  Benefit  Building  Societies  and  other  Companies  which  may  be 
wound-up  under  this  sfction,  see  Buckley,  4th  ed.,  386  et  seqq,  and  as  to 
the  effect  of  a  winding-up  order  on  the  position  of  members  of  a  Build- 
ing Society  registered  under  the  Building  Societies*  Act,  1874,  see 
Brownlie  v.  Russell,  8  Ap.  Ca.,  235. 

In  Rudow  V.  Great  Britain  Mutual  Life  Assurance  Society,  17  Ch.  Div., 
600,  the  Court  of  Appeal  held  that  when  proceedings  are  pending  for 
winiling-tip  an  unregistered  Company,  all  the  provisions  of  Part  IV.  of 
the  Companies'  Act,  1862,  other  than  those  expressly  excepted,  are 
applicable ;  but  under  the  circumstances  of  the  case  they  declined  to 
exercise  the  discretion  conferred  by  sec.  85  of  that  Act  with  reference  to 
staying  proceedings. 

244.     In  the  event  of  an  unregistered  Cora  pa ny  who  to  be 
being  wound-up,  every  person  shall  be  deemed  to  deemed  a 
be  a  contributory(i)  who  is  liable  to  pay  or  contribute  -^^"h"  e^ll 
to  the  payraent  of  any  debt  or  liability  of  the  Com-  of  Company 
pany,  or  to  pay  or  contribute  to  the  payment  of  any^*"^  ^'^""^' 
sum  for  the  adjustment  of  the  rights  of  the  members, 
amonfrst  themselves,  or  to  pay  or  contribute  to  the 
payment  of  the  costs,  charges  and  expenses  of  wind- 
ing-up the  Company. 

Every  such  contributory  shall  bo  liable  to  contri- 
bute to  the  assets  of  the  Company  in  the  course  of 
the  winding-up  all  sums  due  from  him  in  respect  of 
any  such  liability  as  aforesaid. 

In  the  event  of  the  death  or  insolvency  of  any 
contributory,  the  provisions  hereinbefore  contained 
with  respect  to  the  personal  representatives,  heirs 
and  devisees  of  a  deceased  contributory(ii),  and  to  the 
assignees  of  an  insolvent  contributory(iii),  shall  apply. 
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See.  200  oC  ilir  Kiiglish  CoiiipHincs'  Act  (25  and  2(5  Vic, 
3.  '^i)),  l<Sf)2,  oniittini^  from  the  Jast-  {)arnirni]ili,  after  *' insol- 
vency of  any  coiitribntory/^  llic  words  ''or  marriage  of  any 
female  contriLutory/'  and  after  ''assiLCnees  of  a  bankrupt  or 
insolvent  contrihulory'*  the  worils  *'and  to  the  liusbaml  of 
married  contril)utories";  and  set!.  2M  of  the  Indian  Com- 
panies' Act  X.  of  Ib'CO;  verbatim. 

i'l)  See  sec8.  61,  124,  15i.  210  (e). 

(ii)  Sec.  126,  supra,  p.  96. 

(iii)  See.  127,  supra,  p.  97. 

Per  James,  L.  J.,  In  re  European  Society  Arbitration  Acts,  ex  parte 
Liquidators  of  the  British  Nation  Life  Assurance  Association,  8Ch.  Div., 
708,  **  The  pluin  moanin;?  of  the  Act  is  a  lc<?ul  ot  equitable  liability  to 
contribute  in  the  character  of  a  partner ;  a  person  who  has  not  taken 
shares  may  have  bccouje  boundln  equity  to  the  Company  to  take  shares ; 
a  person  who  has  by  some  device  or  contrivance  pot  ri<l  of  his  shares,  may 
be  made  to  take  them  again.  These  are  instances  of  the  equitable  lialjility 
to  which  the  Act  refeis.*'  A  debtor  of  the  Companv,  or  a  cestui  que 
trust  of  shares  in  the  Company,  or  an  officer  of  the  Company  ^ho  has 
misappropriated  its  assets,  are  not  contributories  and  liable  to  pay  money 
as  such,  ibid. 

But  promoters  of  a  Company  and  persons  who  have  transferred  shares 
into  the  names  of  nominees  have  in  several  instances  been  held  liable  as 
contributories,  see  Buckley,  4th  ed.,  'o9\,  392. 

This  section  does  not  contain  any  provision  for  the  exoneration  of  pa^t 
members,  such  as  is  contained  in  sec.  61,  supra,  p.  53. 

Power  of  246.     The  Court  may,  at  any   time   after   the 

restrain**  making  of  au  application  for  winding-up  an  unregis- 
further  tcred  Company,  and  before  making  an  order  for 
proceedings,  wiuding-up  the  Company,  upon  the  application  of 
any  creditor  of  the  Company,  restrain  further  pro- 
ceedings in  any  suit  or  proceeding  against  any  con- 
tributory of  the  Company,  or  against  the  Company, 
as  hereinbefore  provided^),  upon  such  terms  as  the 
Court  thinks  fit. 

Siv.  201  ol  ihe  Knn-jish  Comj)anies' Act  (25  and  2G  Vic, 
c.  SU),  1SI)2,  snhstiliitinii:  **  the  makinj;^  of  an  appJicaliou 
for  winding-up"  instead  of  **  the  ])re.>eniation  ol:  a  potition 
Kor  Aviiiding-u]/'  in  tliat  section,  and  t>mittin.L,'"  Ihu  \vi»rd 
"  action"  before  "  suit" ;  and  sec.  215  ot"  ihe  Indian 
(\>mpanics'  Act  X.  of  18G().  v  rhdfhn, 

Cf.  sec.  84  of  Act  XlX.  of  1S57. 

(i)  See  sees.  134,  241,  supra,  and  sec.  2 18,  post. 

As  to  the  effect  of  the  word  "  proceeding  "  see  Couch,  C.  J.,  in  Narayan 
Shamji  v.  Gujarat  Trading  Co.,  3  Boiu.  11.  C.  O.  C  J.  23. 

Fer  Jessel,  M  R.,'\n  Rudow  v.  Great  Britain  Life  Assurance  Society, 
17  Ch.  Div.,  611,  612.  **That  20l8t  section  [in  the  English  Act]  was 
necessary,  because  in  the  case  of  an  unrt-gistered  Company  a. creditor 
might  sue  a  contributpry  as  well  as  the  Company.  The  8r)th  section 
[section  134,  supra]  in' terms  applies  only  to  a  registered  Company,  and 
authorizes  the  niaking  an  order  on  the  application  of  the  Company,  a 
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creditor,  or  a  contributory.  The  SOlat  section  does  not  empower  the 
Court  to  make  an  order  on  tlie  application  of  the  Company,  but  on  the 
application  of  a  creditor  only,  and  it  restrains  proceedings  against  the 
contributory  or  Company.  The  order  to  he  made  is  for  a  different 
puq)ose,  and  on  the  application  of  a  different  person  from  the  order 
mentioned  in  section  85,  and  standing  alone,  without  the  subsequent 
section,  which  J  am  going  to  mention,  I  think  this  section  wouhl  still  be 
held  not  to  interfere  with  the  application  of  the  85th  section.  But  any 
question  on  that  part  of  the  Act  is  got  rid  of  by  the  provisions  of  the 
20^Uli  section  [sec.  248,  infra].  .  .  .  Therefore  it  is  quite  plain  that 
so  fur  the  85th  section  is  made  applicable  to  an  unregistered  Company.'* 

246*     Where  an  order  has  been  made  for  wind-  Effect  of 
ing-up  an  unregistered  Company,  in  addition  to  the  ^v^in7in"-uD 
provisions   hereinbefore    contained(i)  in  the   case   of  Company. 
Companies  formed  under  this  Act,  it  is  hereby  fur- 
ther provided  that  no  suit  shall  be  commenced  or 
proceeded   with   against   any   contributory    of    the 
Company  in  respect  of  any  debt  of  the  Company, 
except  with  the  leave  of  the  Court  and  subject  to 
such  terms  as  the  Court  may  impose. 

Sec.  202  of  the  English  Companies*  Act  (25  and  26  Vic, 
0.  89),  1862,  adding  tho  words  "action,  or  other  legal 
proceeding"  after  "suit";  and  sec.  216  of  tho  Indian 
Companies*  Act  X.  of  18G(), 

Cf.  pec.  72  of  Act  XIX.  of  1857  as  to  which  see  Narayan  Shamji  v. 
Gujarat  Trading  Co.,  3  Bom.  II.  C.  O.  U.  J.,  23. 

(i)  See  sees.  136,  242,  supra,  and  sec.  248,  infra, 

247.  If  any  unregistered  Company  has  no  power  Provision  in 
to  sue  and  be  sued  in  a  common  name,  or  if,  for^^^^^^  , 
any  reason,  it  appears  expedient,  the  Court  may,  by  Company. 
the  order  made  for  winding-up  such  Qompany  or  by 
any  subsequent  order,  direct  that  all  such  property, 
moveable  and  immoveable,  including  all  interests, 
claims  and  rights  in  to  and  out  of  property,  move- 
able and  immoveable,  and  including  actionable 
claims,  as  may  belong  to  or  be  vested  in  the  Com- 
pany, or  to  or  in  any  person  or  persons  on  trust  for 
or  on  behalf  of  the  Company,  or  any  part  of  such 
property,  is  to  vest  in  the  official  liquidator  or  offi- 
cial liquidators  by  his  or  their  official  name  or  names ; 
and  thereupon  the  same  or  such  part  thereof  as  may 
be  specified  in  the  order  shall  vest  accordingly,  and 
the  official  liquidator  or  official  liquidators  may, 
in  his  or  their  official  name  or  names,  or  in  such 
name  or  names,  and  after  giving  such  indemnity,  as 
the  Court  directs,  bring  or  defend  any  suits  or  other 
legal  proceedings  relating  to  any  property  vested  in 
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him  or  them,  or  any  suits  or  other  legal  proceedings 
necessary  to  be  brought  or  defended  for  the  pur- 
poses of  effectually  winding-up  the  Company  and 
recovering  the  property  thereof. 

Sec.  208  of  the  English  Companies'  Act  (25  and  26  Vic, 
c.  89),  38G2,  substituting  ''moveable  and  immoveable"  for 
**real  and  pervsonal"  and  "  actionable  claims'*  for  "  things  in 
action/'  and  omitting  the  word  '*  actions"  before  *'  suits"  in 
that  section  ;  and  sec.  217  of  the  Indian  Companies'  Act  X. 
of  18G6,  substituting  ''actionable  claims'  for  "  thin^  in 
action''  in  that  section. 

Provisions  of  248-  The  provisions  made  by  this  Part  of  this 
At  cmnub-  "^^^  ^^*'^  respect  to  unregistered  Compapies  shall  be 
tive.  deemed  to  be  made  in  addition  to,  and  not  in  re- 

striction of,  any  provisions  hereinbefore  contained(i) 
with  respect  to  winding-up  Companies  by  the  Court, 

The  Court  or  oflBcial  liquidator  may,  in  addition  to 
anything  contained  in  this  Part  of  this  Act,  exercise 
any  powers  or  do  any  act  in  the  case  of  unregistered 
Companies  which  might  be  exercised  or  done  by  it 
or  him  in  winding-up  Companies  formed  under  this 
Act ;  but  an  unregistered  Company  shall  not,  except 
in  the  event  of  its  being  wound-up,  be  deemed  to  be 
a  Company  under  this  Act,  and  then  only  to  the 
extent  provided  by  this  Part  of  this  Act. 

Sec.  20  i  of  the  Engh'sh  Companies*  Act  (25  and  26  Vic, 
c.  89),  ]8G2  ;  and  sec.  218  of  the  Indian  Companies'  Act  X. 
of  18(56^  verbatim. 

(i)  See  sees.  124—172  and  197—219,  supra. 

The  direction  in  thin  section  that  "  an  unregistered  Company  shall  not, 
except  in  the  event  of  its  beinff  wound-up,  be  deemed  to  be  a  Company 
under  tbis  Act,"  is  not  intended  to  confine  the  application  of  the  Act  to 
a  Company  which  has  been  actually  ordered  to  be  wound-up,  but  applies 
to  a  case  where  proceedings  are  pendinfr  for  winding-up  an  unregistered 
Company.  Rudow  v.  Cheat  Britain  Mutual  Life  Assurance  Society,  17 
Ch.  Div.,  601.  See  this  case  further  referred  to  in  the  note  to  sec.  246, 
supra. 


PART  IX. 

Miscellaneous  Provisions. 

In  the  English  Companies'  Act  (25  and  26  Vic,  c.  89),  1862,  this  Part 
commenced  with  section  205.  which  reUted  to  the  repeal  of  Acts,  and 
206,  which  contained  a  saving  clause  with  reference  to  such  repeal.  The 
Indian  Act  X.  of  1866  also  contained  two  sections,  219,  220,  to  a  similtr 
effect.    See  section  2  of  this  Act,  supra. 
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249.     No  Company  under  this  Act  shall  have  Company  not 
power  to  buy  its  own  shares.  owSYhares. 

This  section  is  new,  and  imposes  a  legislative  pniliibition 
npun  tJiatwhicli  in  Kugland  may  be  clone  if  tlie  memorandum 
and  articles  of  association  clearly  authorise  it — see 
Buckley,  4th  ed.,  pp.  ^7,  75,  418,  483/ 

This  section  goes  further  than  the  decision  in  Zulueta^s  claim, 
L.  R.  5  Ch.  Ap.  444,  where  Giffard,  L.  J.,  held,  that  unless  there  was  in 
plain  terms,  in  the  memorandum  or  articles  of  association,  a  direct 
authority  to  purchase  a  Company's  own  shares,  it  was  clear  in  point  of 
law  that  the  Company  could  not  do  so.  This  decision  is  now  the  English 
rule  on  the  subject.  The  American  rule,  however,  is  to  the  contrary.  See 
Brice's  Uitra  Vires,  2nd  ed.,  175—177. 

In  Jehangir  Rustomji  Mody  v.  Shamji  Ladha,  4  Bom.  H.  C.  O-^^*®®^^* 
C.  J.,  185,  it  was  held  (i)  that  the  purchnse  by  the  Directors  of  a  sharesm  other 
joint  stock  Company,  on  behalf  of  the  Company,  of  shares  in  other  Companie*. 
joint  Compauies,  unless  expressly  authorized  bv  the  memorandum  of 
association,  was  ultra  vires;  (ii)  that  a  joint  stock  Company  even  though  it 
be  empowered  by  its  memorandum  of  association  to  deal  in  shares  of  other 
Companies,  is  not  thereby  empowered  to  deal  in  its  own  shares  :  (iii)  that 
a  shareh  diler  in  a  joint  stock  Company  can  maintain  an  action  against 
the  Directors  of  such  Company  to  compel  them  to  restore  to  the  Company 
fundM  of  the  Company  which  they  have  employed  in  transactions  they  had  no 
authority  to  enter  into,  without  making  the  Company  a  party,  but  (iv) 
that  a  shareholder  may  by  his  own  conduct  lose  his'  right  to  hold  the 
Directors  personally  liable  in  respect  of  such  dealings,  and  the  result  is  the 
same  whether  he  is  beneficial  owuer  of  h\»  shares  or  a  trustee  of  them 
for  others.  See  also  Liquidators  qf  the  Indian  Peninsula,  London  and 
China  Bank  v.  Scott,  5  Bom.  H.  C.  O.  C  J.,  167,  where  it  was  held  that 
a  claim  against  the  Directors  of  a  Joint  Stock  Company  to  make  good 
funds  of  the  Company  expended  by  them  on  behalf  of  the  Company  in 
transactions  which  the  Company  by  its  articles  of  association  was 
forbidden  to  enga>re  in  was  provable  under  Act  XXVIII.  of  1865,  between 
which  and  sec.  40  of  the  Indian  Insolvent  Act  there  is  no  diflference  in  this 
respect. 

In  In  rr  Mercantile  Credit  and  Financial  Association,  ex  parte  Dalvi, 
it  was  held  that  the  Company  (which  was  registered  under  Act  XIX.  of 
1857,  and  was  unable  by  its  articles  of  association  to  purchase  its  own 
shares)  having,  through  its  directors,  as  well  by  the  act  of  purchase  as 
by  their  subsequent  conduct,  treated  tliemselves  as  the  owners  of  the 
shares,  could  not  be  permitted  to  take  advantage  of  their  own  neglect  or 
that  of  their  officers,  in  not  resistenng  the  shares  in  the  name  of  the  Com- 
pany, and  that  the  name  of  the  Company  should  be  substituted  as  the 
holders  of  the  shares. 

Where  a  Company  seeks  a  (^notation  for  its  shares  on  the  London 
Stock  Exchange,  its  regulations  must  )>rohibit  the  purchase  of  its  own 
shares.  See  the  Stock  Exchange  rule  set  out  at  p.  248  of  Palmer's 
Company  Precedents,  3rd  ed. 

260*     Where,  previously  to  the  commencement  Saving  of 
of  this  Act,  an  order  has  been  made  for  winding-up  l^^^^^  ^f^^ 
a  Company  under  the  Indian  Companies'  Act,  1866,  winding-up. 
or  a  resolution  has  been  passed   for    winding-up  a 
Company  voluntarily,  such  Company  shall  be  wound- 
up in  the  same  manner  and  with  the  same  incidents 
as  if  this  Act  were  not  passed;  and,  for  the  purposes 
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of  such  winding-up,  the  Indian  Connpanies*  Act,  1S66, 
shall  be  deemed  to  remain  in  full  force. 

Soc.  207  of  the  English  Compan;e?>*  Act  (25  and  26  Vic, 
c.  80),  LS62,  and  sec.  221  of  the  Indian  Compauies'  Act  X. 
of  IST)!),  pubstitntini^  ^^  nndor  the  Indi:in  Companies'  Act, 
18ol)/*  for  ^' under  any  Acts  or  Act  hereby  repealed,"  and 
'^  tho  Indian  Companies'  Act,  18 GO,"  for  **  such  repealed 
Acts  or  Act,"  iu  those  sections  respectively. 

See  the  cases  collected  under  this  section^  Buckley,  4th  ed.,  396. 

**  Where  the  law  is  altered  wliile  an  action  is  pending,  the  law  as  it 
existed  when  the  action  "Aas  commenced  must  decide  the  rights  of  the 
parties;  unless  the  legislature,  l>y  the  laiigiuage  used,  show  a  clear 
latenticm  to  vsrv  the  mutual  relations  of  such  parties."  The  Gujerat 
Trading  Co.  v.'Trikamji  Veiji,  3  Hom.  11.  C.  O.  C.  J.,  45.  See  and 
consider  Hough  v.  Windus,  1*2  Q.  H.  Div.,  224. 

251.  Where,  previously  to  the  commencement 
of  this  Act,  any  conveyance,  mortgage-deed  or 
othcT  instrument  has  been  made  in  pursuance  of 
the  Indian  Companies*  Act,  1866,  such  instrument 
shall  be  of  the  same  force  as  if  this  Act  had  not 
passed  ;  and,  for  the  purposes  of  such  instrument, 
the  Indian  CompHnies'  Act,  1866,  shall  be  deemed 
to  remain  in  full  force. 

Sec.  208  of  the  English  Companies'  Art  (25  and  26  Vic, 
c.  89),  18G2;  aiid  sec.  222  of  the  Indian  Companies'  Act  X. 
of  IbOG,  su])stii'jting  ''in  pur^nance  of  the  Indian  Com- 
panies' Act,  18o6,'^  for  "  in  pursuance  of  any  Act  hereby 
rej}ealcd/'  and  **  tlio  Indian  Companies'  z\ct,  18G0/'  for 
'*  suck  repealed  Act,"  iu  those  sections  respectively.    • 

In  the  English  Companies'  Act  (25  and  26  Vic,  c.  89),  1862,  there 
followed  two  sections,  (209)  :— **  Kvery  Insurance  Company  completely 
registered  under  the  Act  passed  in  the  eighth  year  of  the  reign  of  her 
))resent  Majesty,  chapter  one  hundred  and  ten,  intituled  'An  Act  for  the 
Registration,  Incorporation,  and  Regulation  of  Joint  Stock  Companies,' 
shall  on  or  before  the  second  day  of  November,  one  thousand  eight  hun- 
dred and  8ixty-tw(»,  and  every  other  Company  required  by  any  Act  hereby 
repealed  to  register  under  the  said  Joint  Stock  Companies'  Acts,  or  one 
of  such  Acts,  and  which  has  not  so  registered,  shall,  on  or  before  the 
expiration  of  the  thirty-first  day  from  the  commencement  of  this  Act, 
register  itself  as  a  Company  under  this  Act,  in  manner  and  subject  toibe 
regulations  hereinbefore  cont»iiie«l,  with  this  exception,  that  no  Company 
completely  n-gistered  under  the  said  Act  of  the  eighth  year  of  the  rt-ign 
of  her  present  Majesty  shall  be  required  to  deliver  to  the  Registrar  a  copy 
of  its  deed  of  settlement;  and  for  the  purpose  of  enabling  such  Insurance 
Companies  as  are  mentioned  in  this  section  to  register  under  this  Act, 
this  Act  shall  be  deemed  to  come  into  operation  immediately  on  the 
passing  thereof;  nevertheless  the  registration  of  such  Companies  shall 
not  have  any  effect  until  the  time  of  the  commencement  of  this  Act. 
No  fees  shall  be  charged  in  respect  of  the  registration  of  any  Company 
required  to  register  under  this  section." 

And  sec.  210  : — **  If  any  Company  required  by  the  last  section  to 
register  under  this  Act  makes  default  in  complying'  with  the  provi-ions 
thereof,  then  from  and  after  the  day  upon  which  such  Company  is  required 
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to  register  under  this  Act,  until  the  day  on  which  such  Company  is 
registered  under  this  Act  (which  it  is  empowered  to  do  at  any  time), 
the  foUowinjr  consequences  sliall  ensue;  (that  is  to  say),  (1)  The 
Company  shall  he  incapable  of  suing  either  at  law  or  in  equity,  hut  shall 
not  be  incapahle  of  being  made  a  defendant  to  a  suit  either  at  law  or  in 
equity  ;  (2)  No  dividt-nd  shall  be  payable  to  any  shareholder  in  such 
Company  ;  (3)  Each  director  or  manager  of  the  Company  shall  for  each 
(ky  during  which  the  Company  so  being  in  default  carries  on  business 
incur  a  penalty  not  exceeding  five  pounds,  and  such  penalty  may  be 
recovered  l)y  any  person,  whether  a  shareholder  or  not  in  the  Company, 
and  he  applied  by  him  to  his  own  use. 

*'  Nevertheless,  such  default  shall  not  render  the  Company  so  being  in 
default  illegal  nor  subject  it  to  any  penalty  or  disability,  other  than  as 
specified  in  this  section  ;  and  re^fistratiou  under  this  Act  shall  cancel  any 
penalty  or  forfeiture,  and  put  an  end  to  any  disability  which  any  Com- 
j)any  may  have  incurred  under  any  Act  hereby  repealed  by  reason  of  its 
not  having  been  registered  under  the  said  Joint  Stock  Companies*  Acts, 
I806,  1S57,  or  one  of  them.*' 

And  in  the  Indian  Companies'  Act  X.  of  1866,  there  followed  section  Compuipory 
223,  which  was  as  follows  : — "  Ever>-  Company  required  by  any  Act  hereby  re.Kif»tration 
repealed  to  register  under  the   said  Acts  or  either  of  them,  and  which  has  compaa^B. 
not  so  registered,  shall,  ou  or  before  the  expiration  of  the  thirty-first  day 
from  the  commencement  of  this  Act,  register  itself  hs  a  Company   under 
this  Act,  in  manner  and  subject  to  the  regulations  hereinbefore  cmitaiiied. 
No  fees  shall  be  charged  in  respect  of  the  registration  of  any  Company 
required  to  register  by  this  section."  And  sec.  224,  which  corresponded  Penalty  on 
with  sec.  210  of  the  English  Act,  set  i»ut  above,  substituting  only  the  ^<>nipH»y  noi 
words  "  one  hundred  rupees,"  for  "five  pounils,"  and  **  the  said  Act  No.  ^^«i6t«nng. 
XIX.  of  1857,"  for  "the  said  Joint  Slock  Companies'  Acts,  1856,  18t)7, 
or  one  of  them." 

Sections  corresponding  to  the  ones  in  question  are  omitted  from  the 
present  Act,  being  no  longer  necessary. 

In  the  English  Act  follow  two  sections  (211,  212),  which  give  a 
temporary  power  for  Companies  to  chnnge  their  registered  ofiices  under 
a  certificate  from  the  Board  of  Trade,  and  contain  certain  restrictions  on 
the  issue  of  such  certificate  by  the  Board  of  Trade  ;  andtheEnghsh  Act 
end*  with  the  latter  sec.  (212).  They  were  omitted  from  Act  X.  of  1866, 
as  being  likely  to  prove  inoj>erative  in  India.     Stokes,  p.  89. 

252.  All  oflFences  under  this  Act  may  be  tried  Cognizance 
by  any  Magistrate  of  the  first  Class,  unless  the"^"^"^"^^*- 
period  of  imprisonment  to  which  the  offender  is 
liable  exceeds  that  which  such  officer  is  competent 
to  award  under  the  law  for  the  time  being  in  force 
in  the  place  in  which  be  is  employed.  When  the 
period  of  imprisonment  provided  by  this  Act  exceeds 
the  period  that  may  be  awarded  by  such  officer,  the 
offender  shall  be  committed  for  trial  before  the  Court 
of  Session. 

If  any  off^^nce  which  by  this  Act  is  declared  to  be  punishment 
punishable  by  any  penalty  is  committed  by  any  per-  of  offences 
son  within  the  local  limits  of  the  ordinary  original  ^^"1,^'"^ 
civil  jurisdiction  of  the  High   Courts  of  Judicature  Presidency 
at  Fort  William,  Madras  and  Bombay,  such  offence  **'^^*- 
shall  be  punishable  upon  summary  conviction  by  any 
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Presidency  Magistrate  of  the  place  at  which  such 
Court  is  held. 

The  first  paragraph  corrosponds  with  sec.  225  of  tho 
Iiuliau  Companies'  Act  X.  of  ]8G(>.  siiLstitutiiii^  ''any 
Aiagistrate  of  the  first  class"  for  "  any  officer  exercising  tho 
powers  of  a  Magistrate"  in  that  section.  The  second  para- 
t^raph  eorre.s]ionds  with  sec.  226  of  the  same  Act,  substitut- 
ing'' High  Courts  of  Judicature  at  Fort  William,  Madras, 
and  Bombay/'  for  '*tho  High  Court/'  and  "  any  Presidency 
Magistrate"  for  ''any  Magistrate  of  Police"  in  that  section  ; 
and  of.  sec.  65  of  the  English  Companies'  Act  (25  and  2G 
Vic,  c.  8D),  18G2. 

As  to  the  appointuient  of  District  Mftgistrates  and  Magistrates  of  the 
first  class,  &c.,  see  sees.  10  et  seqq.  of  the  Code  of  Criminal  Procedure 
X.  of  1862. 

In  the  Indian  Act  X.  of  1866  there  followed  sections :  227,  which  directed 
that  penalties  should  be  levied  by  distress  and  sale  of  the  offender's 
moveable  property ;  228,  which  directed  the  procedure  to  be  fallowed 
until  return  was  made  to  the  distress  warrant :  sec.  229  which  directed 
the  imprisonment  of  the  offender  if  the  distress  \^as  insufficient.  Sections 
225-229  of  the  Indian  Companies'  Act  X.  of  1866  corre9|>onded,  verbatim, 
w  ith  sections  46-60  of  Act  XV.  of  1865,  which  prescribed  the  mode  of 
enforcing  penalties  under  that  Act  (*'  The  Parsee  Marriage  and  Divorce 
Act,  1866'*).  Chapter  XVIII.  sees.  386  et  seqq.  of  the  Criminal 
Procedure  Code  X.  of  1882,  contain  provisions  relating  to  the  levying  of 
fines,  &c. 

Power  to  253*     Subject  to  the  provisions  hereinbefore  con- 

M^^^coslr*  *3i"6d(*)>  t^®  Court  raay,  in  any  proceedings  under 

this  Act,  make  such  order  as  to  costs  as  it  thinks  fit. 

This  section  is  new. 

(i)  See  sees.  68,  93.  121,  122, 158, 188,  210,  supra. 

Cf.  Chapter  XVlll..  sections  218—222  of  the  Civil  Procedure  Code, 
XIV.  of  1882,  as  to  cosU. 

Power  of  254.     The  High  Court  may  from  time  to  time 

High  Court  make  rules,  consistent  with  this  Act  and  with  the 
tomake  rules.  (^^^^  of  Civil  Procedure,  concerning  the  mode  of 
proceeding  to  be  had  for  winding-up  a  Company  in 
such  Court  and  in  the  Courts  subordinate  thereto, 
and  for  giving  efiect  to  the  provisions  hereinbefore 
contained(i)  as  to  the  reduction  of  the  capital  and  the 
subdivision  of  the  shares  of  a  Companyiii). 

v>ecs.  ]  70-1/3  of  the  English  Companies'  Act  (25  aiKl  26 
Vic,  c.  89),  1802,  CTnpowor  tlio  ]i0rd  Cliancellor  of  Great 
Britain,  the  Court  of  vSession  in  St'otlaTid,  the  Viee-\Varden 
cf  the  Stannaries,  and  the  Lord  Clianceller  of  Ireland,  to 
make  rules  respectively.  The  present  section  corresponcLs 
to  some  extent  with  sec.  189  of  the  Indian  Companies*  Act 
X.  (A'  ISGG,  which  was  as  follows: — "  The  High  Court  may 
i..ake  .buch  rules  concei'niug  the  mode   of  proceeding  to  b^ 
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iijid  for  winding-up  a  Company  in  such  C(mrt  and  in  the 
Court  subordinate  thereto,  as  may  from  time  to  time  seem 
necessary,  and  as  may  bo  consistent  with  the  other  provisions 
of  this  Act  and  with  the  Code  of  Civil  Procedure,  Bat  until 
8uch  rules  are  made,  the  general  practice  of  the  Court, 
inclading  the  practice  hitherto  in  use  in  winding-up 
Companies  shall,  so  far  as  the  same  is  applicable  and  not 
inconsistent  with  this  Act,  apply  to  all  proceedings  for 
winding-up  a  Company/' 

(i)  See  sees.  13-23,  supra. 

(ii)  Sees.  24-25,  supra. 

No  new  rules  under  the  present  Act  of  1882  have  as  yet  been  nromul- 
pateil  in  Imlia ;  it  has  therefore  been  thoufrht  desirable  to  publish  the 
rules  of  the  High  Courts  of  Calcutta  and  Bombav  at  present  in  force : 
compared  ^ith  the  rules  which  have  been  published  in  England,  and 
which  may  prove  to  be  of  assistance.     See  post, 

255.  In  sections  1  and  18  of  Act  No.  XXI.  of  Construc- 
1860  (for  the  registration  of  Literary^  Scientific^  ^^^  "R^egfstrarof 
Charitable  Societies)^  the  words  *'  Registrar  of  Joint  Joint  Stock 
Stock  Companies"  shall  be  construed  to  raean  Regis-  pT^^*5;T' 
trar  of  joint  stock  Companies  under  this  Act  or  any  xxi.of  I860. 
Act  for  the  time  being  in  force. 

iSec.    2-jO   of   the   Indian  Companies'  Act  X.    of    I80^>^ 

See  Act  XXI.  of  1860,  Appendix,  post. 

256.  Save  as  provided  in  sections  one  hundred  Act  not  to 
and    fifty-two    and    one    hundred    and   fifty-three,  Kanfc  of 
nothing  in  this  Act  shall  be  deemed  to  apply  to  the  Bengal, 
Bank  of  Bengal,  the  Bank  of  Madras,  and  the  Bank  S,*£y^' 
of  Bombay. 

Sec.  2-)!  of  the  Indian  Companies'  Act  X.  of  1S(\G, 
substituting^  "  sections  one  hundred  and  fift  v-two  and  one 
hundred  imd  fifty-three"  for  *' section  125"  in  th«it  Act. 

The  Banks  in  question  were  governed  respectivelv  bv  Act  No.  IV.  of 
1862  I/or  regulating  the  Bank  of  Bengal) ;  Madras  Act  No.  V.  of  18«2 
{for  regtUating  the  Bank  of  Madras) ;  and  Bombay  Act  No.  X.  of  1863 
(for  the  re-incorporation  and  re-constitution  of  the  Bank  of  Bombay). 
There  were  no  provisions  for  winding-up  the  two  former  Banks.  Sec.  44 
of  Bombay  Act  No.  X.  of  186iH  provides  for  the  winding-up  of  the  BMuk 
of  Bombay.  See  now  the  Presidency  Banks  Act  XI.  of  1876,  as  amended 
by  Act  V.  of  \S79,  post,  Appendix, 
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First  Schedule. 

TABLE  A. 

Regulations  fob  Management  of  a  Company 
Limited  by  Siiares. 

This  table  cofresponds  to  table  B  of  Act  XIX.  of  1857; 
and  table  A  of  the  English  Companies'  Act,  1862,  and  the 
Indian  Companies'  Act  (X.  of  1866).  The  regulations  con- 
tained in  this  table  apply  to  Companies  formed  under  this 
Act,  and  limited  by  shares,  Unless  excluded,  or  except  as 
modified  by  articles  of  association ;  see  sees.  37  and  38, 
supra.  This  table  A  does  not  apply  to  Companies  formed 
and  registered  under  Act  XIX.  of  1857  or  VII.  of  1860, 
sec.  221,  sitpra,  nor  to  Companies  registered  under  Part  VII. 
of  this  Act,  unless  it  be  adopted  by  special  resolution  (sec. 
240,  cl.  (a)  supra.)  By  sec.  76,  supra,  any  Company  may  by 
special  resolution. alter  any  of  the  regulations  in  table  A 
contained;  and  by  sec.  95,  supra,  the  Governor-General  in 
Council  may  make  alterations  in  it. 

Sharesi}), 

(1)  If  several   persons   are  registered   as  joint  Jointi»«^«iers' 
holders(ii)  of  any  share,  any  one  of  such  persons  may '^^^^'''*^* 
give  effectual  receipts   for  any  dividend    payable  in 
respect  of  such  share. 

Art.  1  of  table  A  of  the  English  Companies'  Act  (25  and 
26  Vic,  c.  89),  1862;  and  of  the  Indian  Companies^  Act 
X.  of  1866,  verbatim, 

(i)  See  sec.  44,  supra;  and  art.  46,  infra, 

(ii)  See  Buckley,  4th  eJ.,  182,  392,  400,  and  the  cases  there  cited. 
Lindley  on  Partnership,  3rd  ed.,  68t),  <)37. 

(2)  Every  member  shall,    on  payment  of  eiffht  ^*^**!'J 

^^  ^1  ^1*,*^*^  •  1  certificate. 

annas,  or  such  less  sum  as  the  (  ompany  in  general 
meeting  may  prescribe,  be  entitled  to  a  certitioatou) 
under  the  common  seal  of  the  Company,  specifying 
the  share  or  shares  held  by  him,  and  the  amount 
paid  up  thereon. 

Art.  2  of  table  A  of  the  Bni^h'sh  Companif^s'  Act  (25  and 
26  Yic,  c.  89),  1862,  substituting  '*  ci^rht  annas  "  for  "  one 
shilling"  ;  and  art.  2  of  table  A  of  tho  Indian  Companies' 
Act.  X.  of  1866,  verbatim, 

(i)  See  sec.  54,  supra. 

(3)  If  such  certificate  is  worn  out  or  lost,  it  may  Renewal 
be  renewed,  on  payment  of  eight  annas,  or  such  less  ^^ 

26 
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sum  as  the  Company  in  general  meeting  may 
prescribe. 

\  M  i  ol'  i;tl)ir  .\  A'  ih^'  Kii^-li^i)  Cn]:ii>.'.niL.H'  A  Jt  (Ijo  rind 
:'''  \  ir..  c.  80),  18H2,  Mib.-ruatiii;?  ^'eigut  annas''  for  "one 
^•^^1;-^^^'* ;  unci  un.  '-]    nf  rnhlr  A   of  lii**    Indian  Cv-rnpaiuoa' 

Calls  on  Shares. 

C:iiu.  (4)     The  directors  may  from  time  to  timemake  such 

calls  upon  the  raembers(i)  in  respect  of  all  monies 
unpaid  on  their  shares  as  they  think  fit,  provided 
that  twenty-one  days'  notice(ii)  at  least  is  given  of 
each  call  ;  and  each  member  shall  be  liable  to  pay 
the  amount  of  calls  so  made  to  the  persons  and  at 
the  times  and  places  appointed  by  the  directors. 

A'-;,  i  of  tabl*''  A  of  ilie  Ku^ii^:;}!  CompL-.ie'^'  Act  (25  .and 
--•  Vic.  0.  80),  ]8<)2;  -^nd  of  the  ludiaii  C.^'xipiuros^  Act  X. 

(i)  See  sec.  45,  p.  35,  supra,  where  "  raembere"  is  defined. 
(ii)  See  articles  (95)— (97),  infra. 
See  the  note  to  this  art.  in  Buckley,  4th  ed.,  pp.  401  et  seqq. 

Quorum.  Where  the  articles  of  association  of  a  Company  provided  that  **  the 

business  of  the  Conapany  should  be  conducted  b}r  not  less  than"  a 
specified  number  of  directors,  the  words  were  held  imperative  and  not 
directory :  consequently  a  call  maile  or  a  forfeiture  of  share  declared  by 
less  than  the  specified  number  of  directors  was  invalid ;  In  rb  Alma 
Spinning  Co.,  Bottomleys  case,  15  Ch.  D.,  ()81 ;  29  W.  H.  133.  Compare 
York  Tramways  Co.  v.  Willows,  8  Q.  B.  Div.,  685,  and  In  re 
Scottish  Petroleum  Co.,  23  Ch.  Div.,  413. 

In  In  rk  Phosphate  of  Lime  Co.,  Austins  case,  2^  L.  T.  932,  a  call 
made  at  a  meeting  at  which  the  necessary  quorum  of  directors  was  not 
present,  but  confirmed  when  a  quorum  was  present,  was  held  good. 

As  to  the  nature  of  the  liability  of  a  contributory,  see  sec.  125,  supra^ 
and  notes  theretJ>,  which  also  provides  that  in  the  event  of  his  insolvency 
the  estimated  value  of  his  liability  to  future  calls  as  well  as  calls  already 
made  may  be  found  against  his  estate.  As  to  who  are  contributories  in 
the  case  of  death  and  in  the  case  of  insolvency,  see  sees.  120  and  127, 
supra,  and  as  to  the  liability  of  members  whose  shares  have  been  forfeited 
see  art.  (21)  infra, 

Kiiforcoment  oF      In  In  RE  City  of  Glasgow  Bank,  14  Ch.  D.,  628,  an  order  for  a  call 

Court's  orders    Ijad    been    made    in    the    winding-up  of   a    Scotch   Company   by  the 

for  caiu.  Scotch  Court  of  Session,  and  it  being  necessary  to  enforce  the  call  against 

contnhutories  resident  in  England,  the  order  for  that  purpose  was  made 

an  order  of  the  Chancery  Division  in  England. 

The  Courts  in  hulia  treat  a  call  order  made  by  the  Court  of  Chancery 
in  England  upon  a  contributory  of  a  Company  registered  and  bein|^ 
wound-up  in  England,  as  a  foreign  judgment,  and  will  not,  in  an  action 
to  recover  the  amount  of  the  call,  inquire  into  the  propriety  of  the 
defendant's  being  placed  on  the  list  of  contributories,  or  of  the  call  order 
or  balance  order  itsi-lf,  if  the  <lefendant  has  had  notice  of,  and  an 
opportunity  in  ihc  Court  of  Chauct^ry  of  opposinsr  these  proceedings,  and 
making  his  defence,  and  if  that  Court  had  juiisdiction  in  the  matter. 
L.  B.  andM.  Dank  v.  Hormasji  Framji,  8  Bom   H.  CO.  C.  J.,  200 
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see  further  L.  B,  and  M.  Bank  v.  Bkanji  Zutani,  I.  L.  R.  2  Bora.  IIO; 
L.  B,  and  M.  Bank  t.  Qocind  Ramchundra,  1.  L.  R.  5  Bow.  223. 

A  liRhilttj  to  pay  calls  is  a  debt  within  the  meaning  of  sec.  282  of  the 
Indian  Succession  Act  X.  of  1865,  Asiatic  Banking  Cori>oratioH  v.  Amador 
Viegas,  8  Bom.  H.  C.  O.  C.  J.  20,  from  which  case  it  would  appear  that 
an  administrator  who  pays  su<:h  debts  as  he  knows  of^  otkeiimse  than 
equally  and  roteably  as  far  as  the  assets  of  the  deceased  will  extend  in 
accordance  with  that  section,  is  personally  liable  for  any  loss  occasioned 
to  n  creditor  of  the  deceased  by  such  impro])er  distribution  of  assets; 
and  in  order  to  charge  such  administrator,  the  knowledge  must  be  nctual 
knoiv ledge,  as  distinguished  from  constructive  or  imputable  knowledge. 

As  to  the  liability  of  an  insolvent  to  pay  calls  notwithstanding  his 
discharge,  see  the  note  to  sec.  125,  supra,  pp.  93,  94. 

By  art.  95,  infra,  the  notice  ma5r  be  served  by  post.     By  art.  No.  112  l'^«»»ta»ion. 
of  the  secimd  Schedule,  First  Division  of  the  Limitation  Act  XV.  of  1877 
ipostt  Appendix)  the  period  limited  for  a  suit  for  a  call  by  a  registered 
Company  is  three  years  from  the  time  when  the  call  is  payable. 

(5)  A  call  shall  be   deemed    to  have  been  made  ^**«  ^^  ^aii. 
at  the  time  when   the  resolution    of   the   directors 
authorizing  such  call  was  passed. 

Art.  5  of  table  A  to  the  Kiii^llsli  Coinpiinios'  Act  {'2-)  ai;d 
2r^  Vic,  c.  89),  13G2;  and  t- the  Tnduui  CoinpiM.u--'  Act  X. 
of  IS 06,  verhafim. 

(6)  If  the  call  payable  in  respect  of  any  share  interest  on 
is  not  paid  before  or  on  the  day  appointed  for  pay-  ^rieli" 
ment  thereof,  the  holder  for  the  time  being  of  such 

share  shall  be  liable  to  pay  interest  for  the  same  at 
the  rate  of  five  per  cent,  per  annum  from  the  day 
appointed  for  the  payment  thereof  to  the  time  of  the 
actual  payment. 

Art.  6  of  table  A  10  the  English  Companies'  Act  (25  aud 
26  Vic,  c.  89),  18(32,  omiLtintr  the  word  ''pcinids''  after 
^Mivc";  and  to  the  ludiau  Companies^  Ad  X.  cf  18Gt)j 
verbatim, 

(7)  The  directors  may,  if  they  think  fit,  receive,  Power  to 
from  any  member  willing  to  advance  the  same,  all  or  i^^^X^nc^* 
any  part  of  the  monies  due  upon  the  shares  held  by 

him  beyond  the  sums  actually  called  for  ;  and  upon 
the  monies  so  paid  in  advance,  or  so  much  thereof 
as  from  time  to  time  exceeds  the  amount  of  the  calls 
then  made  upon  the  shares  in  respect  of  which  such 
advance  has  been  made,  the  Company  may  pay  in- 
terest  at  such  rate  as  the  member  paying  such  sum 
in  advance  and  the  directors  agree  upon. 

Art.  7  of  table  A  to  tVo  E:.LrIis}i  Coni])anIcs'  Art  (2^  and 
26  Vic,  c.  89),  1862*  ai2d  ij  the  Indiau  ('uM]»ajiic^'  Act 
X.  of  1860,  verbatim:. 
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Liability  of 
transferor  for 
nesrlectinff  to 
get  transfer 
reg^istered. 


Riffht  of 
tran*»feror  to  V)e 
indemniftetl  by 
transferee. 


(Juery,  whether  interest  can  he  paid  un«ler  this  article  ifrenpective  of 
the  protits  made  bv  the  Coinpanv,  st-e  Palmer's  Company  Precedents, 
3rd  ed.,  p.  121. 

Transfers  of  SharesCi). 

(8)  The  instrument  of  transfer  of  any  share  in 
the  Company  shall  be  executed  both  by  the  transfer- 
or and  transferee,  and  the  transferor  shall  be  deem- 
ed to  remain  a  holder  of  such  share  until  the  name 
of  the  transferee  is  entered  in  the  register -book  in 
respect  thereof. 

Art.  8  of  table  A  to  the  EngHril:  Companios'  Act  (25 
and  26  Vic,  c.  89),  1862;  and  to  the  Indian  Companies'  Act 
X.  of  18G6j  verbatim. 

(i)  See  sec.  44  supra^  p.  32,  and  note  thereto.  As  to  transfers  hy 
personal  representatives  of  deceased  memhers  who  are  not  themselves 
members,  being  of  the  same  ralidity  as  if  they  were  members,  see 
sec.  4(),  supra^  p.  40. 

Bv  sec.  223,  supra,  shares  in  Cora|>anies  registered  under  Acts  XIX.  of 
1S57  and  V'll.  of  I860  may  be  transferred  in  the  manner  in  use  before 
the  passing  of  this  Act,  or  in  such  otlier  manner  as  such  Companies  may 
direct. 

As  to  what  constitutes  readiness  and  fviHingness  mi  the  part  of  a 
rendor  of  shares  for  future  delivery,  see  Imperial  Banking  Co.  v.  Atmeram 
MaJhavji,  2  Bom.H  C.  O.  C  J.  247;  Jewraj  Megjiv.  Poulton^ibid.  253; 
and  Imperial  Trading  Co.  \.  Pronjivandas  Harjivandag,  ibid.  258,  and 
Parbkaaa$  Ptanjivandas  v.  Ramlal  Bhagirath,  3  Bom.  H.  C.  O.  C.  J., 
6^.     See  these  cases  cited  supra,  pp.  33,  34. 

This  article  correspirnds  with  sec.  18  of  Act  XIX.  of  1857,  which 
prescribed  the  form  of  transfer  and  directed  that  it  should  be  executed 
both  b\'  the  transferor  and  the  transferee,  and  tliat  the  transferor  should 
be  deemed  t.o  remain  a  holder  of  such  shares  until  the  name  of  the 
transferee  was  entered  in  the  register  book  in  respect  thereof ;  under 
which  section  it  was  held  in  In  rw  The  East  Indian  Trading  and 
Banking  Co.,  Jamnadas  SavaklaVs casCy  3  Bom.  H.  C.  O.  C  J  113,  that 
an  allottee  of  shares  in  the  Company  who  had  transferred  them  |>rivately 
to  two  of  the  directors,  but  had  not  executed  the  transfer  deed  which  also 
had  not  been  laid  before  the  board  of  directors  for  their  sanction  as 
required  hy  the  articles  of  association,  should  be  continued  cm  the  list  of 
contributories ;  for  the  fact  that  he  had  sold  his  nharcs  to  one  or  two 
of  the  directors  did  not  exonerate  him  from  the  duty  of  obeying  the 
articles  of  association,  and  sec.  18  of  Act  XIX.  of  1^57  ^  as  althovgh 
directors  might  by  their  conduct  preclude  themselves  fr«m  objecting  to 
the  completeness  of  a  transfer,  yet  the  act  of  an  indivitlual  director 
acting  in  his  priyate  capacity  could  not  and  ought  not  to-  bind  the  board, 
unless  it  had  authorized  or  r.ititied  his  conduct.  Compare  In  rk 
Mercantile  Credit  and  Financial  Association,  ex  parte  Dalvi,  3  Bom. 
H.  C.  O.  C.  J.  125  (citeil  supra,  note  to  sec.  2'4^,)  and  In  rk  Dronfield 
ISilkstone  Coal  Co.,  17  Ch.  Div.,  76. 

Per  Lord  Coleridge,  C.J.  mKellochv.  Enthoven,  L.R.  9Q  B.CExch.Ch.] 
248 :  **  I  apprehend  the  rule  of  law  to  be  that,  if  there  should  be  twenty 
mesne  transferors  bet\veen  the  first  holder  and  the  last  holder,  who  are  ait 
liable  because  they  have  been  holders  of  the  shares  within  the  year,  if  the 
Company  choose  to  demand  payment  of  any  one  of  them,  he  would  be 
bound  to  pay,  and  would  have  a  right  to  come  on  his  immediate  transferee 
and  say  '  as  l^tween  you  and  uxe,  when  I  parted  with  the  shaces  to  you* 
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the  implied  contract  was,  that  yoti  would  discharge  iti  respect  of  them  all 
hability  that  might  arise  during  the  time  uf  your  holding.  This  is  a 
liability  which  arose  iluring  the  time  you  heltl  the  shares,  th  .ugh  the  call 
was  not  made  till  after  you  had  parted  wich  them.  You  may  have  some 
further  remedy  agamst  someboiJy  else,  but  as  between  you  and  me  that 
was  the  contract.     1  have  had  to  pay,  and  you  must  repay  me.'  " 

Shares  may  be  transferred  even  though  the  transferors  know  that  the 
Company  is  on  the  eve  of  being  wound-up  volnntarilvT  Is  rk  Taurine 
Co.,  -25  Ch.  Div.  118,  where  Chappelfs  case,  L.  U.  6  Ch.  902,  Allin's 
case,  L.  R.  16  Eq.  449,  and  Tennent  v.  City  of  Glasgow  Bank,4A\i.  Ca. 
(516,  were  distinguished.     See  per  Fry,  L.  J.,  p.  142. 

In  In  re  Taurine  Co.,  25  Ch.  Div.,  118,  it  .was  further  held  that  a  "Committee." 
committee  of  the  boanl  of  directors  neetl  riot  consist  of  more  than  one  No  inference 
person.     Also  that  in  the  absence  of  express  evidence  it  was  not  to  be  ^^J^^*^***^^ 
inferred  that  the  transfers  had  not  been  executed  by  the  transferees;  and  executed 
that  even  if  they  hail  not  been  so  executed,  they  were  not  a  nullity  but  transfers, 
only  irrejiular,   and  having  been  acted  upon  and  treated  as  valid  they 
could  not  be  impeached. 

Sefe  further  for  the  cases  in  which  irregularities  in  transfers  were  held  to  irregularities, 
be  unimportant,  Buckley,  4th  ed.,  409. 

If  a  debtor  delivers  to  his  cre<litor  a  blank  transfer  by  way  of  security  5«^JJ^fir 
the  creditor  is  not  thereby  enabled  to  delegate  to  another  person  authority 
to  till  it  up  for  purposes  foreign  to  the  original  contract.   France  v.  Clark, 
26  Ch.  Div.,  267 ;  (referred  to  supra,  p.  40)  where  ex  parte  Sargent,  L. 
K.  17  £q.  273,  was  observed  upon. 

For  the  stamp  necessary  on  transfer  deeds  see  Appendix,  post.  Stamp. 

(9)  Shares  in  the  Company  shall  be  transferred 
in  the  following  form  :  — 

I,  A  By  of  ,  in  consideration  of 

the  sum  of  rupees  paid 

to  me  by  C  Z)  of  , 

do  hereby  transfer  to  the  said  C  D  the  share  {or 
shares)  numbered  standing  in  my  name 

in  the  books  of  the  Company,  to  hold  unto 

the  said  C  D,  his  executors,  administrators  and 
assigns,  subject  to  the  several  conditions  on  which  I 
held  the  same  at  the  time  of  the  execution  hereof ; 
and  I,  the  said  G  D,  do  hereby  agree  to  take  the 
said  share  {or  shares)  subject  to  the  same  conditions. 
As  witness  our  hands,  the  day  of 

Art.  9  of  table  A  to  the  English  Companies'  Act  (11-5  and 
25  Vic,  c.  89),  1862  ;  and  to  the  Indian  Companioh'  kct  X.  of 
1866,  verbatim. 

"Where  the  first  and  last  numbers  only  of  a  series  are  given  it  may 
be  reasonably  conchided  that  the  numbers  not  given  were  intermediate 
between  those  given  ;  per  Sargent,  J.,  Blaney^s  case,  3  Bom.  H.  C.  O.  C.  J., 
104,  111,  supra,  p.  42. 

(10)  The  Company  may  decline  to  register  any  Transfer  by 
transfer  of  shares  made  by  a  member  who  is  indebt-  J^emiMBr! 
ed  to  them. 
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An. 


1  .' 


Act  X.  0*'  i -"'>', 


held  in  (TOfct. 


ot'    i.lWiO    a    to    the    P^nglisl:    Gucnpc.nios^     A.;- 
80;,  ]do2  ;   aud  to  tho  JiiJiaa  Comp:-n:r--' 

'•lHlt\7fi. 

(i)  "  Indebted"  i.^.  on  any  account  whatever;  ex  parte  Stringer, 
9  Q.  1).  Div.,  436. 

Transmisftion.  This  article  does  not  apply  to  persons  claiming  shares  by  transmission 
under  art.  (13)  post.  Therefore  a  Company  which  has  a<topted  tahle 
A  as  its  articles  of  association  cannot  refuse  to  register  the  name  of  a 
trustee  in  bankruptcy  of  a  shareholder  on  the  grountl  that  the  share- 
holder is  indebted  to  the  Company.  In  ke  Bentham  Mills  Spinning  Co,, 
11  Ch.  Div.,  900.     bee  art.  (13)  post. 

A  trustee  in  liquidation  of  a  shareholder  who  has  transferred  his  shares 
by  way  of  mortgage,  but  whose  transfer  has  not  been  registered  on  the 
ground  of  the  shareholder  being  indebted  to  the  Company,  has  a  right  to 
be  placed  on  the  register  of  shareholders,  subject,  as  to  ihe  shnres,  to  all 
the  equities  that  mav  subsist  therein,  lix  parte  Harrison,  In  re 
Cannock  a7id  Rugeley  'Colliery  Co.,  26  Ch.  D.,  522. 

Company's  lien      As  to  the  lien  of  a  Company  under  its  articles  upon  the  shares  of  a 
upouBhareB        shareholder  who  was  a  trustee,  having  priority  over  the  title  of  the  cestui 

que  trust,  sec  New  London  and  Brazilian  Bank  v.  Brocklebank,  21  Ch. 

Div.,  302. 

As  to  what  provisions  in  the  deed  of  settlement  of  a  banking  Company 
do  not  constitute  a  charge  or  lien  on  shares  for  a  debt  due  from  the 
holder  of  them,  see  In  re  Dunlop :  Dunlop  v.  Dunlop,  21  Ch.  Div., 
6j^3.  per  Chitty  J.,  p.  689,  "  The  mere  right  on  the  part  of  the  bankers 
to  say  that  the  shares  shall  not  be  parted  with  does  not  create  any  charge 
on  the  shares." 

Sec.  17  of  Act  IX.  of  1876,  which  entitles  the  Bank  of  Bengal  to 
refuse  to  register  the  transfer  of  shares  until  payment  of  any  debts  due 
by  the  person  in  whose  name  the  shares  stand,  refers  only  to  debts 
which  are  presently  payable,  therefore  where  R.  was  indebted  to  the  bank, 
and  gave  bills  as  security  therefor,  it  was  held  that  the  bank  could  not 
be  entitled  to  refuse,  under  sec.  17»to  register  a  transfer  by  B.  of  his 
shares  during  the  currency  of  the  bills,  Muthoormohun  Roy  v.  Bank  of 
Bengal,  I.  L.  R.  3  Calc.  3y2. 

See  Buckley,  4tb  ed.  p.  413,  note  to  art.  10,  on  this  point  and  the  cases 
there  refen-ed  to. 

The  Court  will  not  interfere  unless  the  directors  of  the  Company 
exercise  their  power  of  declining  to  register  a  transfer  capriciously  or 
wantonly ;  if  acting  bond  fide  they  will  not  be  compelled  to  give  their 
reasons;   ex  parte  Penney,  L.  R.  8  Ch.,  AAQ, 


Closing 
transfer 
books. 


(11)  The  transfer  books  shall  be  closed  during 
the  fourteen  days  immediately  preceding  the  ordinary 
general  meeting  in  each  year(i). 

Art.  11  of  table  A  to  the  English  Companies' A^/t  ['Ih  and 
26  Vic,  c.  89),  1862;  and  to  the  Indian  Compauies'  Act  X. 
of  1866,  verbatim. 

(i)  See  sec.  74,  supra,  as  to  general  meeting  of  the  Company. 

See  Muthoormohun  Boy  v.  Bank  of  Bengal,  I.  L.  R.  3  Calc.  392,  as  to 
right  of  the  Bank  of  Bengal  to  refuse  to  register  transfers  when  the 
trnnsfer  books  are  closed  under  the  powers  given  by  sec.  21  of  Act  IX. 
of  1876;   cited  supra,  p.  48,  note  to  sec.  56. 
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Transmission  of  Shares. 

(12)  The  executors  or  administrators  of  a   de-  Sbares 
ceased  member  shall  be  the  only  persons  recognized  by^^eath^ 
by  the  Company  as  having  any  title  to  his  shares. 

Art.  12  oi"  tahio  A  to  the  English  Companies'  Act  (25 
a' d  2r>  Vi(\,  c.  89),  l^t)2;  and  to  the  Indian  Compani^B' Act 
X.  *^(  U3'l^,  vrrhaiim. 

By  ^ec.  126.  ^upra,  personal  representatives,  heirs  and  devisees  of  a 
deceased  contributory  are  liable  as  contributories  in  respect  of  his  estate, 
and  upon  their  default  in  payment  of  the  monies  ordered  by  sec.  15^, 
supra,  the  e>tate  of  the  deceased  contributory  may  be  administered. 

By  sec.  148,  supra,  it  is  provided  that  in  settling  the  list  of  contri- 
butories the  Court  KhHll  distinguish  between  contributories  in  their  own 
right  and  contributories  as  being  re})res**ntatives  of  others.  See  also 
sec.  46,  supra,  as  to  transfers  by  personal  representatives. 

'  •*  The  executor  bears  a  representative  character,  and  if  he  simply  sends 
the  probate  in  to  the  Con»pany  to  be  noted,  so  that  his  title  may  be 
recorded  and  recognised,  this  may  be  done  without  making  him  per- 
sonally liable.'*  Buckley,  4th  ed.  415,  citing  Buchan's  case,^  Ap.  Ca.  549, 
5S8. 

Executors  of  the  will  (which  had  been  proved  in  India)  of  a  creditor 
domiciled  in  India,  of  a  bank  whose  chief  office  was  in  England,  but 
whose  principal  business  was  in  India,  and  which  was  ordered  to  be 
wound-up  in  England,  where  the  Indian  assets  were  remitted,  were  held 
entitled  to  have  a  divideml  remitted  to  them  in  India  only  on  their  pro- 
ducing a  properly  stamped  English  probate.  In  re  Commercial  Bfink 
Corporation  of  India  and  the  East,  Fernandezes  Executors*  case,  L.  K.  5 
Ch.  Ap.  314. 

As  regards  the  exoneration  of  a  specific  legatee's  stock  in  a  joint 
stock  Company  in  respect  of  calls  see  sec.  157  of  the  Indian  Succession 
Act  X.  of  1865.  Henderson,  pp.  18t),  189.  See  the  section  set  out 
post,  Api)en(iix. 

As  to  executors'  election  to  be  registered  see  art.  (13)  post,  and  as  to 
their  election  to  transfer  see  arts.  {\\) —\\^)  post . 

(13)  Any  person  becoming  entitled  to  a  share  in  Persons 
consequence  of  the  death(i),  bankruptcy(ii)  or  insol-  ^^^l\h, 
vency  of  any  member,  or  in  consequence  of  the  mar-  bankruptcy, 
riao[e  of  any  female  member,  may  be  reuristered  as  a  »n»»lvency  or 

o  V  ^  '   ^  ^     •/  o  niarfiase. 

member  upon  such  evidence  being  produced  as  may,  ' 

from  time  to  time,  be  required  by  the  Company. 

An.  J 3  0*'  table  A  to  cLe  English  ConipanicH'  Act  i'lt^ 
aud  'H^  Vic,  c.  39),  I8b2  ;  and  to  tho  Indiau  CumDanica'  Acl 
X.  of  1866.    vri-of/n;. 

(i)  Sec.  126,  supra, 

(ii)  Sec.  125,  127,  supra f  and  notes  thereto. 

The  words  **  in  consequence  of  the  marriage  of  any  female  member  " 
ought,  it  should  seem,  if  the  section  corresponding  to  sec.  78  of  the  English 
Act,  supra,  note  to  sec.  127,  is  omitted,  also  to  have  been  omitted  from 
this  article. 

"  Death,  "  see  art.  12  and  note  thereto,  supra, 

**  Bankruptcy  or  insolvency,"  see  Art.  10  and  note  thereto,  supra. 
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By  sec.  50  (3)  of  the  Bankniptcy  Act  (46  and  47  Vic,  c.  52),  1883, 
when  any  part  of  the  property  of  the  bankrupt  consiHts  of  shares 
transferable  in  the  books  of  any  Company,  the  trustee  mny  exercise  the 
right  to  transfer  the  property  to  the  same  extent  as  tlie  bankrupt  might 
have  exercised  it  if  he  had  not  become  bankrupt. 

(14)  Any  person  who  has  become  entitled  to  a 
share  in  consequence  of  the  death,  bankruptcy,  or 
insolvency  of  any  member,  or  in  consequence  of  the 
marriage  of  any  female  member,  may,  instead  of 
being  registered  himself,  elect  to  have  some  person 
to  be  named  by  him  registered  as  a  transferee  of 
such  share. 

Art.  1  i  of  table  A  to  the  Kni^'lisli  CoinpaiHCb'  Act  (25  and 
'JH  Yic,  c.  89\  IS&l;  and  to  the  liicliau  Cumpanios'  Act  X. 

**  In  consequence  of  the  marriage/'  &c.,  see  rtote  to  article  (13)  supra, 

(15)  The  person  so  becoming  entitled  shall  testify 
such  election  by  executing  to  his  nominee  au  instru- 
ment of  transfer  of  such  share. 

Art.  lb  of  table  A  to  the  Enirli>li  Compauits'  Act  (25  and 
26  Vir.,  c.  89)j  18d2;  and  to  the  Indian  Cornpanics'  AcL  X. 

In  India  '"the  official  assignee  cannot  he  compelled  to  take  upon 
himself  the  burden  of  an  onerous  undertaking."  Bayley,  J.,  inBo^a  Saheb 
Dnmaskar^s  case,  8  Bom.  II.  C.  O.  C.  J.,  3  17.     See  supra,  p.  ^4. 

In  England  by  sec.  22  of  the  Bankruptcy  Act  (32  and  33  Vic,  c  71), 
1869,  the  trustee  in  bankruptcy  has  the  absolute  right  t<>  transfer  shares, 
&c.,  and  by  sec.  23  of  that  Act  he  may  disclaim  onerous  property  which 
includes  shares,  see  notes  to  sec.  125  nnd  127,  supra.  See  sees.  50  (3)  and 
sec.  55  of  the  English  Bankruptcy  Act  (4P  and  -J?  Vic,  c  62),  1883.  See 
the  note  to  this  art.,  Buckley,  4th*  ed.,  416. 

Evidence  of       (16)     The  instrument   of  transfer   shall  be  pre- 

title.  sented  to  the  Company,  together  with  such  evidence 

as  the  directors  may  require  to  prove  the  title  of  the 

transferee  [?  transferor],  and  thereupon  the  Company 

shall  register  the  transferee  as  a  member. 

Art.  16  of  table  A  to  the  Eo^-lish  Compania^'  Act  (2o 
and  2'5  Vic,  c.  SUj^  1662;  and  to  the  Indian  CompanieH' 
Act  i.  oflSf.Ki.  Tliu  fii^t  word  ^Hransrert;e^^  which  occurs 
both  ill  this  and  il;o  article  in  tlio  Indian  Act  of  1866,  m 
a]vpa''ently  a  nii>take  for  'nrausferor''  as  iu  the  correB- 
pondmg  article^  in  the  English  Act  of  18G2. 

••  The  Utmost  caution  ought  to  be  used  in  l-egnrd  to  the  registration 
of  transfers.  It  is  very  common  to  give  notice  to  the  transferor  of  the 
presentation  of  the  transfer  before  it  is  registered.'*  Pahner's  Company 
Precedents,  3rd  ed.,  p.  126,  citing  In  rb  Bahia  ^c.  Co.,  L.  R.  3 
Q,  Bi  58 1,  where  the  precedent  har»  the  word  *' transferor/' 
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Forfeiture  of  Shares. 

(17)  If  any  member  fails  to  pay  any  call  on  the  Forfeiture  of 
day  appointed  for  payment   thereof,  the   directors  *^^»'^^^- 
may,  at  any  time  thereafter,    during  such  time  as 

the  call  remains  unpaid,  serve  a  notice(i)  on  him  re- 
quiring him  to  pay  such  call  together  with  interest(ii) 
and  any  expenses  that  may  have  accrued  by  reason 
of  such  non-payment. 

Art.  17  of  table  A  to  the  English  Companies*  Act  (25 
and  26  Vic,  c.  89),  18(52;  and  to  the  Indian  Companies* 
Act  X.  of  18C6,  verbatim. 

(i)  See  arts.  (95)— (97),  post. 

(ii)  See  art.  (6),  supra. 

Notice  of  forfeiture  of  shares  for  non-pft>Tnent  of  calls  given  to  the 
original  allottees  of  the  shares  was  not  sufficient  to  constitute  a  legal 
forfeiture  when  those  allottees  had  parted  with  their  shares  to  the 
plaintiffs,  the  owners  of  the  shares,  Oriental  Financial  Association  v. 
The  Mercantile  Credit  Association,  tS  Bom.  11.  C.  O.  C.  J.,  1. 

(18)  The  notice  shall  name  a  further  day   on  or  Notice, 
before  which  such  call  and  all  interest  and  expenses 
that  have  accrued  by  reason  of  such  non-payment 

are  to  be  paid.  It  shall  also  name  the  place  where 
payment  is  to  be  made,  the  place  so  named  being 
either  the  registered  office  of  the  Company  or  some 
other  place  at  which  calls  of  the  Company  are  usually 
made  payable.  The  notice  shall  also  state  that,  in 
the  event  of  non-payment,  at  or  before  the  time  and 
at  the  place  appointed,  the  shares  in  respect  of  which 
such  call  was  made  will  be  liable  to  be  forfeited. 

Art.  18  of  table  A  to  the  English  Companies'  Act  (25  an  J 
26  Vic,  c.  89),  1862;  and  to  the  Indian  Companies'  Act  X. 
of  1866^  vei'batirn. 

(19)  If  the  requisitions  of  any  such  notice  as  Forfeiture  of 
aforesaid  are  not  complied  with,  any  share  in  re-  shares, 
spect  of  which  such  notice  has  been  given  may  at 

any  time  thereafter,  before  payment  of  all  calls,  in- 
terest and  expenses  due  in  respect  thereof  has  been 
made,  be  forfeited  by  a  resolution  of  the  directors  to 
that  effect. 

Art  19  of  table  A  to  the  English  Companies' Act  (25  and 
26  Vic,  c.  89),  1862 ;  and  to  the  Indian  Companies'  Act  X. 
of  1866,  verbatim. 

**  Provisions  in  the  articles  conferring  upon  the  directors  under  particu- 
lar circumstances  the  power  of  forfeiting  siiares  are  usual,  and,  if  duly  and 
bond  fide  called  into  operation,  perfectly  legal.'*     Buckley,  4th  ed.,  417. 
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**  A  shareholder  cnn  only  cease  to  be  a  shareholder  in  manner  autho- 
rised by  the  Act,  and  by  the  reflations  of  the  Company  ;  and,  if  the 
articles  do  not  authorize  the  forfeiture  of  ^hares,  neither  the  directors,  nor 
the  Company  in  general  meeting,  can  make  a  valid  declaration  of  for- 
feiture."   Ibid. 

But  the  power  of  forfeiture  is  to  be  treated  tts ^trictissimi  juris,  and  any 
irregularity  in  the  procedure  will  invalidate  the  forfeiture.  Hart  v.  Claris 
6  H.  L.  Oft.  633:  Garden  Gully  Co.  v.  McLister,  1  Ap.  Ca.  39; 
Johnson  v.  Lyttles*  Iron  Agency ,  5  Ch.  Div.,  6b7 ;  Goulton  /.  London 
Architectural  Co.,  W.  N.  1877,  141. 

Where  the  articles  of  association  provided  that  the  business  of  the  Com* 
pany  should  be  conducted  by  not  less  than  **  a  specified  number  of  direc- 
tors" the  words  were  held  imperative  and  not  merely  directory ;  and  con$c- 
quently  a  c«ll  made  or  a  forfeiture  of  shares  dcclaied  by  les^  than  tho 
specified  number  of  directors  was  invalid.  In  re  Alma  Spinning  Co., 
Bottomley's  case,  16  Ch.  D.,  681. 

Lying  by  for  more  than  six  years  will  prevent  n  plaintiff  from  success- 
fully asserting  his  claim  as  a  partner  in  a  cost- hook  mine,  even  though  his 
shnres  may  not  have  been  regularly  forfeited.  Rule  v.  Jewelly  18  Ch,  D., 
6t'0,  and  as  to  acquiescence  ginerally,  see  TiUiklcy,  4lh  ed.,  4  26. 

As  to  a  corporation  or  Company  having  as  an  incident  to  its  existence 
the  same  power  <»f  compromising  claims  against  it  as  an  individual  has, 
and  as  to  a  cancellation  of  iihait-s  in  pursuanre  of  such  compromise  beinj^ 
valid  when  the  dispute  was  whether  the  shares  in  question  had  been  leually 
issued,  see  In  re  Norwich  Providint  Insurance  iSocitiy,  Bath's  case,  S  Ch. 
Div.,  334.     See  Buckley,  4th  ed.,  4-8,  and  the  cases  there  cited. 

As  to  the  liability  as  a  B  contiibutory  of  a  shareholder  whose  shares 
have  been  forfeited,  see  supra,  p.  ,"5. 

For  the  form  of  an  injunction  restraining  a  forfeiture  of  shares  and  of 
an  order  rectifying  the  register  when  the  forfeiture  has  been  invalid,  see 
Palmer's  Company  Precedents,  3rd  cd.,  p]).  39!,  401. 

Forfeited  (20)     Any  share  so  forfeited    shall  be  deemed  to 

shares  to  be  \^q  ^\^q  property  of  the  Company,  and  may  be  dis- 
Company?     posed  of  in  such  manner  as  the  Company  in  general 
meeting  thinks  fit. 

Art.   20   of  tabic   A  to  llie    Knoiivli  Companies^   Act   (25 
pAid   26  Vic,  c.  S9)y    1 862;  and  to  the  liidiau  Gum panieb' 
Act  X,  of  1866;  verbatim* 
(i)  Arts.  (29)— (43)  ftost. 

Calls  owing        (21)     Any  member  whose  shares  have  been  for- 
on  forfeited    f^^ited  shall  notwithstanding  be  liable  to  pay  to  the 

Company  all  calls  owing  upon  such  shares  at  the 

time  of  the  forfeiture. 

ArL.  21  of  tabic  A  to  tlio   Kng-Jish  Compauios'    Act    (25 
anil  2(>   Vic.;,  c.  81h,   1&G2;  aud  to  the  Indian  Companies* 
ActX.  of  1666,  vtrbuiin. 
See  the  note  to  this  article,  Buckley,  4th  ed.,  430. 

Title  to  (22)     A  solemn  declaration  in  writing  made  before 

forfeited  ^  Magistrate,  that  the  call  in  respect  of  a  share 
was  made,  and  notice  thereof  given,  and  that  de- 
fault in  payment  of  the  call  was  made,  and  that  the 
forfeiture  of  the  share  was  made  by  a  resolution  of 
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the  directors  to  that  effect,  shall  be  safficient  evi- 
dence of  the  facts  therein  stated  as  against  all  per- 
sona entitled  to  such  share,  and  such  declaration 
and  the  receipt  of  the  Company  for  the  price  of  such 
share  shall  constitute  a  good  title  to  such  share,  and 
a  certificate  of  proprietorship  shall  be  delivered  to  the 
purchaser,  and  thereupon  he  shall  be  deemed  the 
holder  of  such  share,  discharged  from  all  calls  due 
prior  to  such  purchase,  and  he  shall  nob  be  bound  to 
see  to  the  application  of  the  purchase  money,  nor 
shall  his  title  to  such  share  be  affected  by  any  irre- 
gularity in  the  proceedings  in  reference  to  such  sale. 

Art.  22  of  tiihlo  A  to  the  English  Companies'  Act  (25 
q,nd  26  Vic,  c.  89),  18^i2,  substituting  *^  a  solcvmu  declani- 
tiou  iu  writing,  made  before  a  Magistnite,'^  for  **  astatvitory 
dt.-claratiou  in  writing  ''  ;  and  art.  22  of  table  A  to  the 
ludiau  Companies'  Act.  X.  of  1866. 

Conversion  of  Shares  into  Stock, 

(23)  The  directors  may  with  the  sanction  of  the  Conversion 
Company  previously  given  in  general  meeting(i),  *"^°  ^^^^  ' 
convert  any  paid-up  shares  into  stockuO. 

Art.  23  of  table  A  to  theEngbsb  Companies'  Act  (25  and 
26  Vic,  c.  80),  1862;  and  to  the  Indian  Companies'  Act  X. 
of  1866;  verbal  tut. 

(i)  Arts.  (29) --{4^)  post. 
(ii)  See  sees.  12,  30,  3l,  and  32,  supra. 

(24)  When  any  shares  have  been  converted  into  Transfer 
stock,  the  several  holders  of  sucli  stock  may  tlience-  ^  ^^^^^' 
forth   transfer  their  respective  interests  therein  or 

any  part  of  such  interest,  in  the  same  manner  and 
subject  to  tbe  same  regulations  as  and  subject  to 
-which  any  shares  in  the  capital  of  the  Company 
may  be  transferred,  or  as  near  thereto  as  circum- 
stances admit. 

Art.  2-i  of  table  A  to  tlic  English  Companies'  A<'t  (25  aiui 
26  Vic.,  c.  89),  ]S(32j  and  to  the  Indian  Compauierf'  Act  X. 
of  18<><'),  verhaiha. 

CO  See  sec.  44,  supra^  and  arts.  (8) — (\\) supra,  and  sees.  30-36,  svpra, 
as  tc  share-warrants  to  bearer. 

See  also  sec.  52,  supra, 

(25)  The  several  holders  of  stock  shall  be  en-  Stockholder's 
titled  to  participate  in  the  dividends  and  profits  of  the  ^^^J^^y^ot^^ 
Company  according  to  the  amount  of  their  respec- 
tive interests   in  such    stock ;    and   such   interests 
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shall,  in  proportion  to  the  araount  thereof,  confer  on 
the  holders  thereof,  respectively,  the  same  privileges 
and  advantages  for  the  purpose  of  voting  at  meet- 
ings of  the  Company,  and  for  other  purposes  as 
would  have  been  conferred  by  shares  of  equal 
amount  in  the  capital  of  the  Company ;  but  so  that 
none  of  euch  privileges  or  advantages,  except  the 
participation  in  the  dividends  and  profits  of  the 
Company,  shall  be  conferred  by  any  such  aliquot 
part  of  consolidated  stock  as  would  not,  if  existing 
in  shares,  have  conferred  such  privileges  or  advan- 
tages. 

Art.  25  of  UiLlc  A  to  the  English  Companioa'  Act  (25  and 
26  Vic,  c-  89),  18G2  ;  and  to  tho  Indian  Companiea'  Act  X. 
of  1866,  verbatim. 
See  sec.  52,  supra. 

See  Morrice  v.  Aylmer,  L.  R.  10  Ch.  148 ;  7  H.  L.  717,  for  the 
resemblances  and  ditfereuces  between  shares  and  stock. 

Increase  in  Capilal{i). 

Issue  of  new       (26)     The  directors  may,  with  the  sanction  of  a 
shares.  special  resolutionCii)  of  the  Company  previously  given 

in  general  meeting,  increase  its  capital  by  the  issue 
of  new  shares ;  such  aggregate  increase  to  be  of 
such  amount,  and  to  be  divided  into  shares  of  such 
respective  amounts,  as  the  Company  in  general 
meeting(iii)  directs,  or,  if  no  direction  is  given,  as  the 
directors  think  expedient. 

Art.  26  of  t^'ible  A  to  tho  English  CompHnies'  Act  (25  aud 
26  Vic,  c.  89),  1862  ;  and  to  the  Indian  Companies'  Act  X* 
of  1866^  verbatim. 

(i)  See  sees.  12,  57,  supra, 

(ii)  See  sec.  77,  suj^ra. 
(iii)  Arts.  (29)(43),/)05/. 

As  to  the  issue  of  new  shares  at  a  discount  when  so  authorized  by  the 
articles  of  association,  see  In  re  Ince  Hall  Colliery  Co.,  23  Ch.  D.,  54-5, 
(note)  see  supra,  p.  23. 

New  shares  (27)  Subjcct  to  any  direction  to  the  contrary 
to  mmbeTs'!  ^^^^^  "^^7  ^^  given  by  the  meeting  that  sanctions  the 
increase  of  capital,  all  new  shares  shall  be  offered  to 
the  members  in  proportion  to  the  existing  shares 
held  by  them,  and  such  offer  shall  be  made  by  noticeCi) 
specifying  the  number  of  shares  to  which  the  member 
is  entitled,  and  limiting  a  time  within  which  the 
offer,  if  not  accepted,  will  be  deemed  to  be  declined  ; 
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and  after  the  expiration  of  such  time,  or  on  the  re- 
ceipt of  an  intimation  from  the  member  to  whom 
such  notice  is  given  that  he  declines  to  accept  the 
shares  offered,  the  directors  may  dispose  of  the  same 
in  such  manner  as  they  think  most  beneficial  to  the 
Company^ 

Art.  27  of  fcablo  A  to  the  English  Companies'  Act  (25 
and  2G  Vic,  c.  81)),  1862;  aud  to  the  Indian  CompaaieB* 
Act  X.  of  I866>  verbatim. 

(i)  Arts,  m)— {97).  post. 

Where  the  articles  of  association  of  the  Company  provideil  "  that  all 
ailclitional  capital  which  should  be  raised  for  the  purposes  of  the  Com- 
pany should  be  raised  in  shares  numbered  progressively,  and  either  in 
continuation  of  the  numbers  of  the  shares  of  the  previous  Capital  of  the 
Company  or  otherwise,  and  should  be  divided  into  shares  of  such  amounts 
as  would  allow  of  the  whole  amount  of  such  additional  capital  being 
apportioned  among  the  existing  shareholders  rateably,  and  in  prop«»rtion 
to  their  respective  shares,  in  the  existmg  capital  of  the  Company ;  and 
that  the  existing  shareholders  for  the  time  being  should  have  the  option 
of  taking  and  subscribing  for  the  shares  in  such  ndditional  capital 
rnteably,  and  in  proportion  aforesaid"  ;  it  was  held  that  the  new  shares 
should  be  offered  to  the  shareholders  in  proportion  to  the  shares  each 
of  them  held,  and  a  reasonable  opportunity  offered  to  them  of  exercising 
the  right  of  taking  them ;  and  idso  that  the  above  clause  of  the  articles 
of  associfttion  of  the  Company  was  imperative  and  not  merely  directory, 
and  a  deviation  from  it  could  not  be  made,  unless  with  the  assent  of  every 
shareholder.  Eastern  Financial  Association  v.  Pestonji  Cursetji  Shroff, 
3  Bom.  H.  C.  O.  C.  J.  9. 

(28)  Any  capital  raised  by  the  creation  of   new  New  sharea 
shares  shall  be  considered  as  part  of  the  c>riginal  ^^^^^  ^^"^'" 
capital,  and  shall  be  subject  to  the  same  provisions,  ©f  original 
with  reference  to  the  payment  of  calls,  and  the  for-  capital, 
feiture  of  shares  on  non-payment  of  calls,  or  other- 
wise, as  if  it  had  been  part  of  the  original  capital. 

Art.  28  of  table  A  to  the  English  Companies'  Act  (25  and 
26  Vic,  0.  H9),  18G2  ;  aud  to  the  Indian  Gompauieis'  Act  X. 
of  1866j  vciitaiinu 

General  Meetings. 

(29)  The  first  general  meeting  shall  be  held  at  First  general 
such  time,  not  being  more  than  six  months  after  the  ™^^^»^g* 
registration  of  the  Company,  and  at  such  place,  as 

the  directors  may  determine. 

Art.  29  of  tabic  A  to  the  En^h'sh  Companios'  Aci  (25  and 
2^  Vic,  c.  81^),  1862  ;  aud  to  the  Indian  Companies'  Act  X, 
of  1866;  verbatim. 

(i)  See  sees.  74,  78,  92,  supra. 

(ii)  See  sec.  75,  supra. 

One  shareholder  does  not  make  a  meeting — Sharp  v.  Dawes,   2  Q.  B. 
I>iv.,  26. 
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(30)  Subsequent  g^eneral  meetings  shall  be  held 
once  at  the  least  in  every  year,  at  such  time  and 
place  as  may  be  prescribed  by  the  Company  in 
general  meeting;  and,  if  no  other  time  or  place  is 
prescribed,  a  general  meeting  shall  be  held  on  the 
first  Monday  in  February  in  every  year,  at  such  place 
as  may  be  determined  by  the  directors. 

Art.  r>0  of  tabic  A  to  the  Eiiglisli  Companies'  Act  (25 
aiul  2<)  Vic,  c.  89),  18G2;iLud  to  the  ludiau  CorajKiuica* 
Act  X.  of  186G,  verbaiijti. 

See  sec.  IS^,  supra,  as  to  liquidators  in  voluntary  windinjr-np  summon- 
ing a  pener«l  meeting  at  the  end  of  each  year  after  the  commencement  of 
the  winding-up  if  it  continues  for  more  than  a  year. 

(31)  The  abovementioned  general  meetings 
shall  be  called  ordinary  meetings;  all  other  general 
meetings  shall  be  called  extraordinary. 

Art.  ol  of  table  A  to  the  English  Companies' Art  (25  and 
26  Vie.,  c.  81)),  1802;  and  to  the  Indian  Companies'  Act 
X.  of  18(J(3;  verbatim. 

(32)  The  directors  may,  whenever  they  think  fit, 
and  they  shall,  upon  a  requisition  made  in  writing 
by  not  less  than  one-fifth  in  number  of  the  members 
of  the  Company,  convene  an  extraordinary  general 
meeting. 

Art.  32  of  table  A  to  the  English  Companies'  Act  (25  ar>d 
2G  Vic.j  c.  80),  1802;  and  to  the  Indian  Companies'  Act 
X.of  18G6,  vrrbativi. 

(33)  Any  requisition  made  by  the  members  shall 
express  the  object  of  the  meeting  proposed  to  be 
called,  and  shall  be  left  at  the  registered  office  of  the 
Company. 

Art  83  of  table  A  to  the  Kiiglish  Companies'  Aet  (25 
and  20  Vie.,  e.  80),  1802  ;  and  to  the  Indian  Comj)anio.s' 
Act  X.  of  18G0,  VLtbidiin, 

(34)  Upon  the  receipt  of  such  requisition  the 
directors  shall  forthwith  proceed  to  convene  an 
extraordinary  general  meeting.  If  they  do  not 
proceed  to  convene  the  same  within  twenty -one  days 
from  the  date  of  the  requisition,  the  requisitionists, 
or  any  other  members  amounting  to  the  required 
number,  may  themselves  convene  an  extrabrdinary 
general  meeting. 

Art.  81  of  table  A  Lo  Hie  En^HisK  Conijjanies'  Act  (2-! 
and  20  Vie.,  c.  80),  1>^02  ;  and  lo  the  Indian  Compaiii*:>' 
Act  X.  of  1800;  verbatim. 
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By  sec.  78,  supra,  in  default  of  nny  regulations  as  to  the  persons  to 
summon  meetings,  five  members  shall  be  competent  to  summon  the  same. 

Uirectiirs  ought  not  to  act  in  matters  provided  for  by  the  articles  of 
association  without  fir>t  calling  a  general  meeting  to  decide  upon  such 
matters,  see  per  Sit  C.  Sargent,  J.,  in  Nusserwatijee  v.  Gordon,  I.  L.  R., 
6  Bom.  :i66-iJSo.  See  this  case  more  fully  cited  post,  note  to  article  55. 

As  on  the  one  hand   the   Court   will   not   interfere   with  the   internal  Court  will  not 
management   of  a    Company,  or  direct  a  meeting  to  be  summoned  |or  ^"J^*"'®^®  "^ 
the  general  purposes  of  the  Company  when  the  directors  or  the  requisite  manaKement 
number  of  sharehohlers  do  n«)t  think  proper  to  summon  one  (see  Buckley,  of  Companies. 
4th  ed  ,  4153,  and  cases. there  cited),  so,  on  the  other  hand,  it  must  be  a 
very   strong  case  indeeil  which  will  justify  the  Court  in    restraining  a 
meeting  of  sharehohlers.     The  Court  has  constantly  and   consistently 
refused  to  interfere  i)n  behalf  of  shareholders,  until  they  have  done  the 
best  they  can  to  set  right  the  matters  of  which  they  complain,  by  calling 
general    meetings.    Per  Lindley,  L.  J.,  in  Isle    of   Wight  By.   Co.   v. 
Tahourdin,  '25  Ch.  Div.,  at  p.  033,  and  see  Foss  v.  Harbottle,  2  Ilare, 
461. 

Proceedivgs  at  General  Meeting. 

(35)  Seven  days*  Tiotiee(i)  at  the  least,  specifying  Notice  of 
the  place,  the  day,  and  the  hour  of  meeting,  and  in"^^^*^"^*- 
case  of  special  business(ii)  the  general  nature  of  such 
business,  shall  be  given  to  the  members  in  manner 
hereinafter  raentionedUiii,  or  in  such  other  manner,  if 
any,  as  may  be  prescribed  by  the  Company  in  general 
meeting;  but  the  non-receipt  of  such  notice  by  any 
member  shall  not  invalidate  the  proceedings  at  any 
general  meeting* 

Art.    o5    of  tablo  A  to  tbc   Knp^lisli    Conii)aijies'  Act   {'l-\ 
and  2G  Vic,  c.  89),  1862  ;  and   to   the   iuiUau    Compauie:/ 
Act  X.  of  ISGO^  verbal un, 
(i)  Sec.  78,  supra, 

(ii)  Art.  (36).  post. 

(iii)  Arts.  (95)— (97),  post. 

See  the  note  to  sec.  77  supra,  pp.  72,  73,  and  the  cnses  there  cited. 
.  When  the  directors  of  a  Company,  by  whose  articles  of  association  the 
directors  were  prohibited  from  investing  or  expending  any  money  of  the 
Company  in  the  purchase  of  shares  of  the  Company,  gave  notice  to 
the  shareholders  of  an  extraordinary  general  meeting  at  which  a  special 
resolution  was  to  be  propose<l  that,  *'  notwithstanding  anything  contained 
in  the  articles  of  association,"  the  directors  should  be  authorized,  and 
thereby,  directed,  to  do  what  was  equivalent  to  expending  money  of  the 
iJompany  in  the  purchase  of  fully  paid-up  vendor's  shares' in  the 
Company  ;  and  the  directors,  at  the  same  time,  issned  a  circular  to  the 
shareholders  recommending  the  adoption  of  the  resolution  ;  and  the 
resolution  was  carried  at  the  meeting  ancl  afterwards  duly  confirmed  at 
another  extraordinary  general  meeting;  it  was  held  (pi-r Pearson,  J.)  that 
the  notice  was  a  sufficient  intimation  to  the  shareholders  of  what  it  was 
proposed  to  do,  and  that  the  resolntion  was  vahd  and  operative,  as  being 
in  effect  a  rescission  of  the  prohibitive  article  so  far  as  necessary,  and  an 
instruction  to  the  directors  to  carry  out  the  proposed  scheme  by  virtue 
of  their  new  powers.  Taylor  v.  The  Pilsen  Joel  and  General  Electric 
lAghtCo.,  53  L.  J.,  Ch.  D.  N.  S.  856 ;  27  Ch.  D.,  268,  (where  the  head- 
note  is  incomplete),     in  this  case   CampbelVs  case,  L.  R.  9  Ch.  1,  Was 
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Special 
business. 


Quorum 
necessary. 


Adjournment 
if  quorum 
not  present. 


followed  and  Imperial  Hydropathic  Hotel  Co.  v.  Hampson  was  discusi^d 
and  explained  upon  the  ground  that  in  that  case  in  the  resohition 
removing  the  directors  no  intention  whatever  was  to  he  found  of  altering 
the  regulations  ^53  L.  J..  Ch.  l>.,  or>9;  27  Ch.  D.,  27b".) 

In  Isle  of  Wight  Ry,  Co.  v.  Tahourdin,  25  Ch.Uiv.,  320,  [decided  under 
the  Companies*  Clauses  Consolidntion  Act,  8  &  9  Vic,  c.  16],  a  notice 
of  a  proposal  to  remove  **  any  of  the  directors  "  was  held  to  be  suffi- 
ciently distinct. 

(36)  All  business  shall  be  deemed  special  that 
is  transacted  at  an  extraordinary(i)  meeting,  and  all 
that  is  transacted  at  an  ordinary  meeting,  with  the 
exception  of  sanctioning  a  dividend,  and  the  con- 
sideration of  the  accounts,  balance  sheets  and  the 
ordinary  report  of  the  directors. 

Art.  .">G  of  table  A  to  tlie  Eiif^llsh  Companies*  Act  (25 
and  2G  Vic,  c.  89),  18(>2;  and  to  tbe  ludiau  Compauiea* 
Act  X,  of  18GG,  verhaiim. 

(i)  See  art.  31,  supra, 

(37)  No  business  shall  be  transacted  at  any 
general  meeting,  except  the  declaration  of  a  dividend, 
unless  a  quorum  of  members  is  present  at  the  time 
when  the  meeting  proceeds  'to  business.  Such 
quorum  shall  be  ascertained  as  follows,  that  is  to 
say  : — if  the  persons  who  have  taken  shares  in  the 
Company  at  the  time  of  the  meeting  do  not  exceed 
ten  in  number,  the  quorum  shall  bo  five;  if  they 
exceed  ten,  there  shall  be  added  to  the  above  quorum 
one  for  every  five  additional  members  up  to  fifty,  and 
one  for  every  ten  additional  members  atter  fifty,  with, 
this  limitation,  that  no  quorum  shall  in  any  case 
exceed  twenty. 

Art.  37  of  table  A  to  the  English  Companies*  Act  (25 
and  2G  Vic,  e.  89),  18G2;  aud  to  the  Indian  Compauies'. 
Act  X.  of  18GG,  verbatim^ 

(i)  As  to  a  quorum  of  directors,  see  art.  (J}^)t  post. 

(38)  If,  within  one  hour  from  the  time  appoint- 
ed for  the  meeting,  a  quorum  is  not  present,  the 
meeting,  if  convened  upon  the  requisition  of  mem- 
bers, shall  be  dissolved.  In  any  other  case,  it  shall 
stand  adjourned  to  the  same  day  in  the  next  week, 
at  the  same  time  and  place ;  aud  if,  at  such  adjourn- 
ed meeting,  a  quorum  is  not  present,  it  shall  be 
adjourned  sine  die. 

Art.  38  of  table  A  to  the  English  Companies*  Act  (25  and 
26  Vic,  c.  89),  1862;  and  to  the  Indian  Companies'  Act 
X.  of  1866;  verbatim. 
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(39)  The    chairman    (if  any)    of  the   board   of  Chairman  of 
directors  shall  preside  as  chairinan(i)  at  every  general  »"*^^t»*^g- 
meeting  of  the  Company. 

Art.  39  of  table  A  to  the  English  Companies'  Act  (25 
and  26  Vic,  c.  89),  1862;  and  to  the  Indian  Companies' 
Act  X.  of  1866,  verbatim, 

(i)  See  sec.  78,  npra. 

(40)  If  there  is  no  such  chairman,  or  if  at  any  Members 
meetin^ij  he  is  not  present  within  fifteen  minutes  after  T-^  choose 
the  tune   appointed    tor    holding   the   meeting,    the 
members    present   shall    choose    some   one  of  their 
number  to  be  chairman(i). 

Art.  40  of  table  A  to  the  English  Companies^  Act  (25 
and  26  Vic,  c.  89),  1862  ;  and  to  the  Indian  Companies'  Act 
X.  of  1866,  verbatim. 

(i)  See  sec.  78,  supra, 

(41)  The  chairman  may,  with  the  consent  of  the  A^ijoum- 
raeeting,  adjourn  any  meeting  from  time  to  time  and  '"^"^ 
from   place   to    place;  but    no    business    shall    bo 
transacted  at  any  adjourned  meetinnr  other  than  the 
business  left  unfinished  at  the   meeting  from   which 

the  adjournmont  took  place. 

Art.  41  of  table  A  to  the  English  Companies*  Act  (25 
and  26  Vic,  c.  89),  1862 ;  and  to  the  Indian  Companies* 
Act  X,  of  1866,  verbatim, 

(42)  At  any  general  meeting,  unless    a  poll  is  Resolution 
demanded  by  at  least  five  members,  a  declaration  by  ^^^^  carrleil. 
the  chairman  that  a  resolution  has  been  carried,  and 

an  entry  to  that  effect  in  the  book  of  proceed ings(i)  of 
the  Company,  shall  be  sufficient  evidence  of  the  fact, 
without  proof  of  the  number  or  proportion  of  the 
votes  recorded  in  favour  of  or  against  such  resolu- 
tion. 

Art.  42  of  table  A  to  the  English  Companies'  Act  (25 
and  26  Vic,  c  89),  1862 1  and  to  the  Indian  Companies' 
ActX,  of  1866,  verbatim. 

(i)  See  sec.  92,  supra. 

A  poll  need  not  he  openly  made  hv  the  five  members ;  it  is  enough  if 
the  demand  is  made  informally  and  privately  ami  the  fact  of  the 
demand  is  »tate<l  to  the  meetine  by  the  chairman.  In  re  Phanix  Electric 
l^ifjht  Co.,  48  L.  T.  260;  31  W.  H.  i^En^.)398. 

A  proxy  authorising  a  ])er3on  to  vote  does  not  authorise  him  to  demand 
a  poH.     In  ru  Haven  Gold  Mining  Co.,  20  Ch.  D.,  151,  157. 

There  is  no  law  that  at  a  meeting  of  shareholders  a  motion  cannot  be 
put  unless  it  is  seconded,  and  it  appears  that  a  (piestion  may  be  put 
h\  the  chairman  without  its  being  proposed  or  seconded. 
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In  re  lloibury   Bridge  Co.,  11  Ch.   Div.,   117,  118.     See  this  ense 
r.  ferretl  to  supra y  p.  72. 
Chmmiau's  'fhc  chftinnRn  of  a  jjencrul  meeting  ]ms primd facie  authority  to  deeide 

powers.  ^^ji  iiici<leiitRl  question*  whieh  arise   at  such    meeting,   and   necessarily 

require  decision  «t  the  time,  and  the  entry  hy  him  in  the  minute  book 
of  the  result  of  i  poll,  or  of  his  decision  of  all  such  questions,  although 
not  conclusive,  is  primd  facie  evidence  of  that  result,  or  of  the  correctness 
of  that  decision,  and  the  onus  of  displacing  that  eviilence  is  thrown  on 
those  wi:o  impearh  the  entry.  Where  the  chairman  at  a  confirnjation 
meeting  disallowed  certain  votes  which  had  been  given  against  the 
couHrmation  of  a  resolution  passed  at  the  fir^t  meeting  appointing  a 
liquidator,  the  effect  of  »uch  disallowance  being  to  confirm  such  resolution, 
and  he  made  an  entry  in  the  minute  book  that  cuch  resolution  had  been 
confirmed,  the  Court,  m  tlie  ahsence  of  evidence  that  the  votes  were 
improperly  disallowed,  declined  to  question  his  <lecision.  Bui  having 
regard  t(»  the  unsatisfactory  state  of  the  eviilence,  the  Court  in  the 
interest  of  all  parties  by  its  own  order  confirmed  the  appointment  of 
the  liquidator.     In  re  Indian  Zoedone  Co.,  26  Ch.  Div,,  70. 

Poll.  (43)     If  a  poll  is  demanded  by  five  or  more  mem- 

bers, it  shall  be  taken  in  such  manner  as  the  chaii-- 
man  directs,  and  the  resnlt  of  such  poll  shall  be 
deemed  to  be  the  resolution  of  the  Company  in 
general  meeting.  In  the  case  of  an  equality  of  A'otes 
at  any  general  meeting,  the  chairman  shall  be  entitled 
to  a  second  or  casting  vote. 

Art.  Uy  oi'  uiblo  A  to  the  Kiiglish  Couipriiiins'  Act  (25 
and  2G  Vic,  c.  89),  J 8^23  and  Lo  llie  Indian  Companies^ 
Act  X4  of  1800^  vcrbatuii. 

See  note  to  art.  (42),  supra. 

The  right  to  demand  a  poll  is  a  common  law  rijrht  and  exists,  unless  it 
is  specially  i-xcluded  or  restricted,  see  Ref/.  v.  IVimbledon  Local  Boord.S 
Q.  B.  Div:,  459 ;  30  W.  R.  40L> ;  4(>  L.  T.  47.  Per  Brett,  L.  J.  (8  Q.  B. 
Div.,  4f)4).  "The  taking  of  a  poll  is  a  mere  enlargement  of  the  meeting 
at  which  it  was  demanded.*'  Per  Cotton,  L.  .7.  (465),  **  A  poll  is  not  a 
new  meeting,  hut  it  is  a  mode  of  ascertaining  the  sense  of  the  meeting 
whieh  is  continu«Ml  for  that  purpose,  and  further,  wliere  a  qualification 
exists,  it  is  a  mode  of  ascertaining  whether  the  persons  tendering  their 
votes  do  in  fact  possess  that  qualification." 

Votes  of  Memliers. 

Votes.  (44)     Every    member    shall    have   one   vote  for 

every  sliare  up  to  ten.  He  shall  have  an  additional 
vote  for  every  five  shares  beyond  the  first  ten  shares 
up  to  one  hundred,  and  an  additional  vote  for  every 
ten  shares  beyond  the  first  hundred  shares;i). 

Art.  44  of  tahlc  A  lo  tlie  Engli.sh   Companies'  Act  (2o 
and  2G  Vic,  c,  89),  18G2;  aud  to   the  ludiun  Companies' 
Act  X.  of  186Gj  verbatim. 
(i)  Sec  sec.  7B,^svpra. 

\Vith  regard  to  the  ri;rht  of  a  shareholder  to  transfer  his  shares  to  nomi- 
nees, ho  as  to  secure  to  himself  the  maximnm  of  votinj^  power;  and  as  to 
the  rulfs  which  regulnte  the  rijiht  of  11  minority  to  sue  «nd  to  use  the 
("t»inp{iny's  name  for  that  purpose,  Sec  BueUley,  -ith  eil.,  4^6-137. 
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Where  two  shareliolders  in  a  Company  commenced  an  action  ag:ninst 
the  munaising  director  of  the  Company  and  two  otlu^r  directors,  and  the 
Company,  for  the  purpose  inter  alia  of  seltin*?  aside  for  frand  a  sale  by 
the  mana<;ing  directors  to  the  promoters  which  was  adopted  by  the  Com- 
pany, and  it  appeared  that  the  acts  complained  of  were  sets  wliich  a 
majority  couUl  not  sanction,  so  ns  to  bin<l  the  minority,  and  there  were 
alie}sati(ms  in  the  statement  of  claim  showing  that  it  was  im{>os$:ible  to 
get  the  Company  to  im|)each  tliose  acts,  a  <lemurrer  on  the  gri»nnd  that 
the  Company  ought  to  have  been  plaintiff  was  hehl  not  sustainable, 
Masonv.  Harris,  11  Ch.  hiv.,  97,  per  James,  L.  J.  at  p.  109,  *'  No  Judge 
has  ever  hiid  down  more  strtmgly  than  I  the  rule  that  in  general  in  these 
rascn  the  Company  must  be  the  plaintiff.  But  an  exception  to  that  rule 
wa:*  established  by  Atwool  v.  Merryweaiher  (h.  R.  5  Eq.,  464  n).  and  this 
case  is  within  it."  But  where  an  action  was  brought  by  a  shareholder 
in  the  name  of  the  Company  against  the  directors,  alleging  misapplication 
of  the  funds  of  the  Company,  and  a  hirge  majority  of  the  shareholders 
had  passed  a  resolution  that  the  name  of  the  Company  should  not  be 
used  in  the  action,  the  name  of  the  Company  was  struck  out  as  plaintiff, 
but  liberty  was  given  to  am^nd  the  writ  by  atlding  the  Company  as 
defendant,  ^Iber  Light  Co.  v.  Silber,  12  Ch.  D.,  717. 

Strangers  to  a  Company  in  winding-up,  i.e.,  persons  who  were  neither  Leave  to  sue  in 
creditors  nor  contributories  and  who  had  no  charge  on   the  assets,   have  <^'0™pany*8 
no  right  to  use  the   Company's  name  for  the  purpose  of  a   suit  against  w*™din^-ap. 
the  directors  for  misfeasance.    Cape  Breton  Co,  v.  Ferm,  17  Ch.  Div.,  198. 

(45)  If  any  member  is  a  lunatic  or  idiot,  be  may  Vote  of 
vote  by  his  committee  or  other  legal  curator;  and  ^".""^'^  °'' 
if  any  member  is  a  minor,  he  may  vote  by  his  guar- 
dian, or  any  one  of  his  guardians  if  more  than  one.    . 

Art.  45  of  table  A  to  the  English  C()ni])a!iit\-:^  Act  \lb 
aud  2iJ    Vic,  c.  8D),  18G2,  is  as  follows:— 

^'  If  any  member  is  a  lunatic  or  idiot  ho  may  vote  by  his 
covaxmttQQy  cnratirr  honlsy  or  other  legal  curator"'^;  art.  Ab 
of  table  A  to  the  Indian  Companies'  Aet  X.  of  ]8'^'\, 
corrcspouds  verbal! tu  with  the  prcscul  article. 

Proceedings  in  Lunacy  in  the  Courts  of  Judicature  established  by 
Royal  Charter  are  regulated  by  Act  XXXIV.  of  1858  ;  and  Act  XXXV. 
of  1858  provides  for  the  care  of  the  estates  of  lunatics  not  subject  to  the 
jurisdiction  of  these  Courts. 

(46)  If  one  or  more  persons  are  jointly  entitled  Votes  of  joint 
to  a  share  or  shares,  the  member  whose  name  stands  ^^^i^^^rs. 
first  in  the  register  of  members  as  one  of  the  holders 

of  such  share  or  shares,    and   no   other,    shall   be 
entitled  to  vote  in  respect  of  the  same. 

Art.  ]-'>  of  tabJp  A  to  the  Kngb'.sh  C<>nipaiiie.>^  Act  (1^^ 
and  2^)  Vic,  c.  8'J),  18G2;  and  to  liie  Indian  (Jonipanie^' 
Act  X.  of  IS^iG,  v'^rb'Uim. 

(47)  No  member  shall  be  entitled  to  vote  at  any  Vote  of 
general  meeting  unless  all  calls  due  from  him  have  '"ember  m 
been  paid,  and  no  member  shall  be  entitled  to  vote  transferee. 
in   respect    of  any   share  that  ho  has  acquired  by 
transfer,  at  any  meeting  held  after  the  expiration  of 
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three  months  from  the  registration  of  the  Company, 
unless  he  has  been  possessed  of  the  share  in  respect 
of  which  he  claims  to  vote  for  at  least  three  months 
previously  to  the  time  of  holding  the  meeting  at 
which  he  proposes  to  vote. 

Art.  47  of  tablo  A  to  the  Eiigh'sb  Companies*  Act  (25 
and  26  Vic,  c.  81)),  18(52;  and  to  the  Indian  Companies' 
Act  X.  of  18(3(),  iwrhativi. 

By  sec.  1^2,  snpr0,  a  contributon*  is  not  qunrifledto  present  a  winding- 
up  petition  unless  the  members  of  the  Company  are  reduced  in  number 
to  less  thnn  seven,  or  unless  the  shares  in  reitpect  of  which  he  is  a  con- 
tributory were  originally  allotted  to  him,  or  have  been  held  by  him  nnd 
registere*!  in  his  name  for  a  period  of  nt  lenst  six  months  during  the 
eighteen  months  previous  to  the  commencement  of  the  winding-up,  or 
have  devolved  upon  him  through  the  death  of  n  former  holder. 

Proxies.  (48)     Votes  may  be  given  either   personally    or 

by  proxy. 

Art.  48  of  table  A  to  the  English  Companies'  Act  (25 
and  26  Vic,  c.  89),  18G2;  and  to  the  Indian  Companios' 
Act  X.  of  1866,  verbatim. 

Wliere  by  one  of  the  articles  of  association  of  n  Company  it  was  pro- 
vided that  **if  a  poll  is  demanded  by  shareholders  qualified  to  vote  Hn<i 
holding  in  the  Aggregate  2000  shares  or  more,  it  shall  be  taken  in  such 
manner  as  the  chairman  shall  direct,  and  the  result  of  such  poll  shall 
be  deemed  to  be  the  resolution  of  the  Company  in  general  meeting ;" 
and  by  another  article  that  "  votes  may  be  given  either  personally  or  by 
proxy  ;  "  it  was  held  that  a  holder  of  proxies  was  not  a  per»<»n  hohling 
shares  within  the  meaning  of  the  former  article.  The  Queen  v.  Goremment 
:Stock  Investment  Co.,  3  Q.  B.  D.,  442.  Per  Cockhurn,  C,  /.,  at  p.  445. 
**  1  think  no  one  can  be  said  to  be  **  holding  "  shares  within  the  meaning 
of  this  article  when,  instead  of  holding  shares,  he  is  holding  the  proxies 
of  those  who  do  hold  theoi." 

Instrument  (49)  The  instrument  appointing  a  proxy  shall 
j/roxTtoTe  be  in  writing,  under  the  hand  of  the  appointer,  or, 
inwritingand  if  such  appointer  is  a  corporation,  under  their 
attested.  commou  Seal,  and  shall  be  attested  by  one  or  more 
witness  or  witnesses.  No  person  shall  be  appointed 
a  proxy  who  is  not  a  member  of  the  Company, 

Art.  49  of  table  A  to  tho  Euglisli  Companies'  Act  (25 
and  26  Vic,  c.  89),  1862;  and  to  the  Indian  Companies' 
Act  X.  of  1866,  verbatim. 

This  article  is  imperative,  not  inerelv  directory,  and  unattested  proxies 
will  be  rejected.     See  Harden  v.  Phillips,  23  Ch.  Dir.,  14. 

Proxy  piper  In  e%  pMte  Lancaster  Ik  hk  Lancaster  5  Ch.  Div.,  911,  the  Court 

iu  blank.  ^f  Appeal  (in  a  bankruptcy  appeal)  held  that  a  proxy  paper  signed   by 

a  creditor,  having  the  name  of  the  proxy  in  blank,  might  be  filled  up  by 

the  person  to  whom  the  creditor  had  entrusted  it,  with  a  verbal  authority 

to  use  it,  nnd  that  when  so  filled  up  it  was  valid. 


Digitized  by 


Google 


Arts.  48-53.]     KEGULATIONS   FOB   MANAGEMENT,  &C.    221 

(50)  The  instrument  appointing  a  proxy    shall  Instrument 
be  deposited  at  the  registered  office  of  the  Company  proxT^^^ 
not  less  than  seventy-two  hours  before  the  time  for 'leposited  at 
holding  the  meeting  at  which  the  person  named  i^^eeU?ei"d* 
such  instrument  proposes  to  vote ;  but  no  instru-  otticc. 
mont  appointing  a  proxy  shall  be  valid   after  the 
expiration  of  twelve  months  from  the  date   of  its 
execution. 

Art.  50  of  table  A  to  the  Englisli  Companies'  Act  (25 
and  2G  Vic,  c.  89),  18G2;  and  to  the  Indian  Coujpanios' 
Act  X.  of  18GG,  verbatim, 

(51)  Any  instrument   appointing  a  proxy  shall  Form  of 
bo  in  the  following  form  :-  ij;— 

Company,  Limited,  a  proxy. 

I,  .  .of 

,  being  a  member  of  the 
Company,  Limited,  and  entitled  to 
vote  or  votes,  hereby  appoint  ,  of  ,  as  my 
proxy,  to  vote  for  me  and  on  my  behalf  at  the 
(ordinary  or  extraordinary,  as  the  case  may  he) 
general  meeting  of  the  Company  to  be  held  on  the 
day   of  ,  and   at   any   adjournment 

thereof  (or   at   any    meeting  of  the  Company  that 
may  be  held  in    the   year  ).     As  witness  my 

hand,  this  day  of 

Signed  by  the  said  in  the  presence  of 

Art.  51  of  tablo  A  to  tlio  English  Companies'  Act  (25  and 
2G  Vic,  c.  89),  J  862;  and  to  the  Indian  Companies'  Act  X. 
of  186B,  vfrhatim. 

For  the  provisions  of  the  Stamp  Act  I.  of  18/9  relating  to  proxies,  see 
post.  Appendix. 

Directors. 

(52)  The  number  of  the  directors,  and  the  names  First 

of  the   first  directors,  shall  be  determined  by  the  ^''*****^' 
subscribers  of  the  memorandum  of  association. 

Art,  52  of  table  A  to  the  English  Companies'  Act  (25 
and  26  Vic,  0.  80),  1862;  and  to  the  Indian  Companies*  Act 
X.  of  1866,  v^.rhaHm. 

(r53)     Until    directors   are    appointed,  the  sub-  Subscribers 
scribers  of  the  memorandum  of  association  shall  be  duraire^"" 
deemed  to  be  directors.  ton  nntii 

Art.  53  of  table  A   to  tha  English  Companies'   Act  ( 2 5  f |,'^^^^d, 
f-nd  26  Vic,  c.  89),  1862  ;  and  to  the  Indian  Companies'  Act, 
X.  of  J  ^^6,  vprbatvr^. 
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As  to  rlic  rctircraent  of  the  fir«t  directors  at  the  first  ordinary  meeting, 
see  art.  (58),  post. 

See  Buckley,  4th  ed.,  441,  note  to  this  nrtiole,  and  In  be  Esparto 
Trading  c'o.,  12  Ch.  D  ,  lyi  (cited  supra,  p.  3H)  with  reftrence  to  the 
llahility  <tf  suhscribers  to  the  memorandum  uf  association,  under  articles 
iuiptining  a  qualification  upon  directors. 

Remunera-         (54)    The  future  remuneration  of  the  directors, 
directors.       and  their  remuneratijn  for  services  performed  pre- 
viously to  the  first  general  meetif  g,  shall  be  deter- 
mined bj  the  Company  in  general  meeting. 

Ari.  51  ol  tjihlc  A  to  {ho  Knu-lislj  ('oiii]xinio>;'  Act  (-o 
Mini  2l»  \'ic.,  (\  S!)),  ISi'd;  ninl  to  llio  Indian  Coiiiiuiincs' 
Act  X.  (»r  lSi)(],  niUaiiiii. 

In  Orton  v.  Cleveland  Fire  Bnck  Co.,  3  H.  and  C.  8f)8,  an  action 
was  held  maiutainahlc  against  the  Company,  which  uas  registered  under 
1.M  and  20  V'ic »  c.  47,  upon  an  agreement  contamed  in  its  articles  to  {my 
to  each  of  its  directors  a  certain  remuneration. 

As  to  the  |>osition  of  the  directors  of  a  Compsny  as  regards  their 
remuneration,  see  Mr.  Buckle}  \  note  to  the  above  article,  4th  ed.,  p.  4^2. 

Powers  of  Directors. 
Management.  (55)  The  business  of  the  Company  shall  be 
y  irectors.  j^^^^^g^^  \jy  ^i^q  directors,  who  may  pay  all  expenses 
incurredin  getting  up  and  registering  the  Company(i), 
and  may  exercise  all  such  powers  of  the  Company 
as  are  not  by  the  foregoing  Act,  or  by  these  articles, 
required  to  be  exercised  by  the  Company  in  general 
meeting,  subject  nevertheless  to  any  regulations  of 
these  articles,  to  the  provisions  of  the  foregoing 
Act,  and  to  such  regulations,  being  not  inconsistent 
with  the  aforesaid  regulations,  or  provisions,  as  may 
be  prescribed  by  the  Company  in  general  meeting ; 
but  no  regulation  made  by  the  Company  in  general 
meeting  shall  invalidate  any  prior  act  of  the  directors 
which  would  have  been  valid  if  such  regulation  had 
not  been  made. 

Art.  -^5  of  tal)l('  A  io  tho  Kngll.^li  Conijiniilos*  Act  (25 
and  2(>  Vic,  c.  vSi)),  ]Sf>2  ;  nn<l  h*  tho  hulian  Compauios' 
A(^t  X.  of  l.S(jt>^  ri'ibiithn. 

(i)  See  and  consider  SpilUr  v.  Pom  Skating  Bink  Co  .  7  Ch.  D  ,  36S» 
where  it  was  held  that  a  Company  can  ratify  a  contract  which  was  made 
by  its  promoters  when  the  Company  was  not  in  existence,  but  see  as  to 
this  case,  In  re  Empress  Engineering  Co.,  16  Ch.  Div.,  125,  where  James, 
L.  J.  at  p.  KiO.  says,  **  notwithstanding  whnt  was  said  by  F.  C. 
Matins  in  ispitler  v.  Paris  Skating  Rink  Co..  it  appears  to  me  that  it 
in  settled,  both  in  the  Courts  of  Law  and  hv  iis  in  the  Court  of  Appeal  in 
the  case  of  In  re  Hereford  and  South  Wales  Waggon  and  Engineering 
Co.  (2  Ch.  Div.,  621)  that  a  Company  cannot  ratify  a  contrnct  made  on  its 
behalf  before  it  came  into  existence — cannot  ratify  a  nnllitj."  The  case 
at  law  there  referred  to  is  Melhado  v.  Porto  Allegre  <5*c.  By.  Co.,  L. 
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R.,  9  C.  P.,  503,  and  see  Eley  v.  Positive  Assurnnce  Society,  1  Ex.  D.,  20, 
affd.  ibid.  bS.  See  further  In  r»«  Itothefham  Alum  and  Chemical  Co., 
2.3  (;h.  Uiv.,  103.  See  also  The  Guzerat  S.  and  iV.  Co  v  Girdharhl 
Dnlpntram,  I.  L.  R..  5  Boin.,  445  where  it  was  held,  inter  alia,  that  the 
a.'reement  (if  any)  enttred  into  hy  the  defendant  was  not  and  could  not 
have  heen  with  the  Coii)|Mny,  for  the  Company  was  not  in  existence,  see 
this  case  referred  to,  supra,*]).  35. 

**  But  there  may  be  a  good  equitable  claim  so  far  as  the  Com])any  has 
denvid  benelit.**  Buckley, 4th  eil.,  443, see  In  rb  Empress  Engineer* 
ing  Co.,  16  Ch.  Div.,  1*25 . 

(li)  Cf.  sec.  92,  fftf/>ra,  and  art.  71,^05/. 

As  to  the  position  and  powers  of  directors,  &c.,  see  the  note  to  the 
following 'jirticle. 

(56)     The  continuinof  directors  may  act  notwith- Vacancies  in 
standing  any  vacancy  in  their  body.  directors. 

Art.  o()  of  tabic  A  io  the  Hn^^Ish  Companicjs'  Act  (20  and  1'^) 
Vic,  c.  '6\))y  J8()2;  and  Lo  tliu  Indian  Couj pan ie^^  Act  X, 
ol  1806j  verbativi. 

It  is  proi>osed  in  this  note  to  deal  shortly  with 

I.  The  position  of  directors  : 

(A)   As  aircnts  of  the  Com|)atiy  :  (i)  their  powers  to  bind  the  Company 
and  (ii)  their  liabilities  as  such  agents. 
i.B).  As  trustees,  their  powers  and  liabilities  as  such. 

II.  The  duties  of  directors. 

III.  The  removal  of  directors  and  other  matters : 
1.  (A).  Directors  of  the  Company  as  Agents, 

(i)  Their  ]>ower  to  bind  the  Company. 

The  position  of  directors  it  that  of  agents  of  the  Company ;  the 
Company,  havinjr  no  peibon,  can  only  act  through  its  directcu-s;  and  by 
the  acts  of  its  directors  a  Company  is  bound,  provided  those  acts  are 
withm  the  limits  of  their  real  or  apparent  authority,  and  provided  the 
])erson  dealinj;  with  them  has  had  no  notice  of  the  irregularity  (if  any)  of 
their  proceedings.  But  the  Company  are  not  bound  by  any  acts  which 
the  directors  have  d«>ne  for  objects  which  the  Company  has  no  power  to 
entertain.  See  Buckley,  4th  ed.,  443,  and  Lindlcy,  3rd  ed.,  256,  and  the 
cases  there  cited. 

Where  the  defendant  Company,  as  stated  in  its  memorandum  of 
association  was  estab'ished,  among  other  objects,  "for  the  purchase  and 
and  sale  of  debentures,  stocks,  shares  of  joint  stock  Companies, 
(ini-luding  its  own  shares)  and  other  ttecurities.  the  making  hums  and 
advances  on  such  securities  as  the  directors  mijrht  think  fit,"  itwa«  held  that 
coiitri'Cts  for  the  re- purchase  of  its  own  shares  by  the  directors  of  the 
defendant  Company  from  the  )daintiff  Company  (which  had  formerly 
)>urchased  ihe  shares  from  defei  dant)  was  within  the  scope  of  tlie 
authority  of  directors  of  the  defendant  Com^iany  and  the  latter  (y(»mpany 
was  bound  by  them.  Oriental  Financial  Association  v.  Mircantile 
Credit,  3  Bom.,  II.  C.  O.  C.  J.,  1.  See  this  cuse  cited  supra,  under 
article  17. 

Although  directors  may  not  bind  a  Company  by  bilN  of  exchange  or  pnu  of 
notes,  except  such   as  show  on  their  face  that   they  have  been  made,  Excimnire,  Ac. 
accepted  or  endorsed,  as  the  case  mav  be,  by  or  on  behalf  or  on  account  of  jj^^^Ji^ 
the  Company,  or  such  as  exclude  the  inference  that  they  have  been  made, 
&c.,  by  or  on  behalf  or  on  account  of  any  other  person  (In    re   The  New 
Fleming  S  and  W.  Co.  I    L.  U.  3   Bom.  439,  affirmed  I   L.  U.  \  Bom. 
275),  yet  a  Cimipany.  which  by  its  directors  acting  within  their  authority 
has  sold  a  bill  as  a  bill  on  which  it  is  liable,  but  which  afterwards  turns 
out  to  be  one  upon  which  it  is  not  liable,  may  be  held  liable  upon  the 
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pronml  that  it  had  heW  out  its  directors  as  hnvin};  an  authority  to  hind 
the  Company  hy  the  hill  in  the  form  in  question,  and  they  not  having 
i«uch  authority,  the  Company  wa*  ^iUy  of  niis-representatiim  witliin  sec 
tionsdS  and  10)  of  the  Indian  Contract  Act,  and  consequently  liahle  for  the 
amount  of  the  bill.     In  re  Naisi  S.  and  9V.  Co.,  I.  L.  U.,  5  Bom.,  92. 

As  to  the  personal  liability  of  directors  in  such  a  case,  see  West  London 
Commercial  Bank  v.  Kitson,  cited  infra. 

Where  directors  bail  power  under  the  memorandum  and  articles  of  as- 
sociation t«>  authorize  the  i«ecretary,  treasurer  and  agent  of  the  Company 
to  borrow  money  on  behalf  of  the  Comp-my,  and  with  tlint  object  they 
had  filled  up  unallotted  sbares  in  his  name  on  wbich  he  hail 
raised  mon(*y  accordingly,  the  lender  uas  hehl  eoiitled  to  rank  as  a 
creditor  of  the  Company  for  the  amount  ailvanced  by  him  to  the  secretary, 
with  interest  from  the  date  of  the  loan  to  the  date  of  the  iiresentation 
of  the  jj^titiott  to  wind-up  the  Company;  it  wa«  further  held  that  the 
leniler  who  had  unsiicccssfully  sued  cme  of  the  directors  of  the  Company 
upon  a  guarantee  which  he  had  given  for  the  repayment  of  ib«'  h)an  had 
n<»t  tberebv  elected  not  to  sue  the  Companv.  Pui-manandas  Jlcandas  v. 
Cormack,  1    L.  R .  6  lk)m.  '&26 

As  to  a  power  to  borrow  authorizing  a  mortgage  of  the  Company's 
pro|)eity,  see  In  kk  Media  Tea  to.,  I.  L.  U»,  9  Calc,  14,  referred  to,  tft^ra, 
p.  64. 

Shareholders  may  ratify  a  borrowing  by  directors  in  excess  of  the  |)o«ers 
conferred  U])on  thtm  by  the  articles  of  association,  where  the  limitatio:i 
in  the  articles  i\f>os  not  form  pait  of  the  constituiion  of  the  Company; 
but  a  rntitication  of  past  acts  wdl  not  extend  to  future  nets  on  the 
part  of  the  diiectors,  see  Irvine  v.  Union  Bank  of  Australia,  L.  R.,  •!■,  I. 
A.  80;  1.  L.  R.  3  C»lc.,  280. 

**  The  directors'  general  authority  extends  to  all  acts?  reasonably  neces- 
sary for  management,*'  e.  g.,  giving  in  a  pro8i)erousyi'ar  a  gratuity  to  the 
Company's  servants  out  of  profits,  Buckley,  4th  ed.,  443,  citing  Httinpson 
V.  Price's  Candle  Co.,  24  L.  T.  711,  which  whs  distinguished  in  Hutton 
V.  }Vt6t  Cork  Hy  Co.,  23  Ch.  Div.,  654,  where  it  was  held  [Btgyullay, 
L.  J.,  diss)  that  the  power  of  a  Conifwny  to  expend  part  of  it^ 
monies  in  gratuities  to  its  servants  does  not  extend  to  a  case  where  the 
Company  has  transferred  its  undertaking  to  another  Company,  and  is 
being  woUnd  Up. 

But  the  arrest  and  still  less  the  prosecution  of  an  offender  is  not  within 
tiie  or  linary  routine  of  banking  business,  and  therefore  not  within  the 
M-oj)e  of  a  bank  manager's  ordinary  authority  ;  B^uk  of  N.  S.  IVales  v. 
Otinton,  4  A  p.  Ca.  270. 

(ii)  Liabihties  of  directors  as  agents  for  the  Company. 

(a)  On  bills  of  exchange  signed  by  them  )>ur|)orting  to  have  authority 
to  bind  the  Company  thereby,  whereas  the  CompMuy  is  not  liable  on 
audi  hills,  see  West  London  Commercial  Bank  v.  Kitson,  12  Q.  B.  D.,  157, 
cite«l  fully,  supra,  p.  H8;  affirmed  13  Q.  H.  l)iv.,3G0,  on  the  ground  that  by 
tlieir  acceptance  of  the  bill  in  that  case  the  defenilanU  had  i-epresented 
that  they  had  authority  to  accept  on  behalf  of  the  Company,  which 
being  a  fal.se  representation  of  a  matter  of  fact  and  not  of  law,  had  jjiven 
a  cause  of  action  to  the  plaintiffs,  who  had  acted  u|>on  it. 

{b)  Under  an  aL'reement  not  signed  in  a  form  binding  on  the  Com- 
pany, McCollin  V.  Gilpin,  6  Q.  B.  D.,  390;  affirmed  6  Q.  B.  Div.,  51(5. 

(c)  Cnder  a  guarantee  entered  into  on  beha'f  of  the  Companv,  York- 
shire Railway  Wayon  Co.  v.  Maclure,  19  Ch.  D.,  478;  21  Ch.  liiv.,  309. 

(d)  For  representing  that  they  had  an  authority  to  borrow  which  in 
fjict  tliev  did  not  iwssess,  Chapleo  v.  Brunswick  Ben  eft  Society,  5  C.  1*. 
v.,  331  •  and  6  Q.  B.  Div.,  6*^(3. 

(e)  Directors  can  be  compelled  to  restore  to  the  Company  at  the  suit 
of  a  shareholder  funds  of  the  Company  which  have  been  employed   by 
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tbem  in  transnctions  into  which  they  had  no  power    to    enter;  nor  need 
the  Company  be  a  party  to  such  a  suit.     Jehangir  Rustomji  Mody  v.  • 
Shamji  Ludha,  4  Bom.  H.  C.  O.  C  J.,  185;  and  such  a  claim  was  held 
proveable  under  Act    XXVIII.    of  1865   against    the  directors*   estate. 
Liquidators  of  the  Indian  ^c.  Bank  v.  Scott,  5  Bom.  H.  O.  O.  C.  J.,  167. 

"The  personal  liability  of  directors  as  agents  in  suits  upon  contracts 
made  by  them  must  be  governed  by  the  ordinary  law  of  principal  and 
agent,"  Bucklev,  4th  ed..  444,  as  to  which  in  India  see  Chap.  X.  sees. 
182—238  of  the  Indian  Contract  Act  IX.  of  1872. 

But  if  the  misrepresentation  be  a  mistaken  representation  of  law  the 
directors  will  not  be  liable,  Beattie  v.  Lord  Ebury,  L.  R.,  7  Ch.,  777,  ibid. 
7  H.  L.,  102. 

B. — The  position  of  directors  as  trustees,  their  powers  and  liabilities  as 
such. 

Per  James,  L.  /.,  in  Poole,  Jackson  and  Whyte's  case,  0  Ch.  Div.,  328. 
"  It  has  always  been  held  that  the  directors  are  trustees  for  the  share- 
holders, that  is  for  the  Company.  They  are  the  mana<;ing  partners  of 
the  Company,  and  if  they  abuse  their  powers  which  they  hold  in  trust  for 
the  Company,  to  the  damage  of  the  Company,  for  their  own  benefit,  they 
are  liable  to  make  good  the  breach  of  trust  to  their  cestui  que  trust 
hke  any  other  trustees.  But  directors  are  not  trustees  for  the  creditors 
of  the  Company.  The  creditors  have  certain  rights  against  a  Company 
and  its  members,  but  they  have  no  greater  rights  against  the  directors 
than  against  any  other  members  of  the  Compnny.  Tliey  have  only  those 
stntutoiy  rights  against  the  members  which  are  given  them  in  the 
winding-up." 

Per  Brett,  L.  /.,  in  Wilson  v.  Lord  Bury,  5  Q.  B.  Div.,  527  ;  "  Directors 
of  a  Company  are  the  agents,  and,  in  some  respects,  trustees,  of  the 
Company  and  its  shareholders,  not  of  strangers  dealing  with  the 
Company  by  way  of  contract  or  otherwise." 

Per  Phear,  J.,  in  In  re  Port  Canning  Land  Sfc.  Co.,  6  Beng.  L.  R., 
278-281 :  "  I  think  the  result  of  the  cases  is  that  diiectors  of  public  Com- 
panies are,  generally  speaking,  better  designated  as  ngentsof  the  Company 
than  as  trn&tees.  As  reganls  strangers,  they  are  the  agents  of  the 
Company  through  whom  the  Company  necessarily  acts.  But  at 
regards  the  shareholders  they  are  still  always  clothed  with  a  fiduciary 
character  in  reference  to  any  <lealing8  with  property  of  the  Company, 
which  they  have  in  their  capacity  of  directors.  And  it  not  seldom 
happens,  moreover,  that  they  aie,  in  special  cnses  at  any  rate,  in  the 
strictest  sense  trustees  of  the  shareholders.  Whether  or  not,  then, 
in  any  given  matter  a  director  of  a  Company  is  to  be  treated  as  a 
trustee,  and  if  so  to  what  extent,  is,  I  apprehend,  a  question  of  tact." 

See  also  per  B7Con,  V.  C,  in  London  Financial  Association  v.  Kelk,  26 
Ch.  D.,  at  ]».  143,  and  per  Bowen,  L.  J.  in  Imperial  Hydropathic  Hotel 
Co.  V.  Hnmpson,  23  Ch.  Div.,  at  p.  12,  per  Fry  /.,  in  In  re  Alexandra 
Palace  Co.,  21  Ch.  D.,  p.  163,  per  Jessel,  M.  U,  in  Flitcroft's  case,  21 
Ch.  Div.,  p.  534. 

See  further,  Buckley,  4th  ed.,  455  et  seqq.,  as  to  their  duties  and 
liabilities  as  trustees. 

A  director  acting  on  behalf  of  a  Company  cannot  make  profit  for  him- 
self out  of  the  purchase  by  him  on  behalf  of  the  Company  of  the 
propertv  from  the  vendor,  Anderson  v.  Spence*s  Hotel  Co.,  1  Ind.  Jur., 
N.  S.  378. 

The  case  of  Wilson  v.  Lord  Bury,  5  Q.  B.  Div.,  518,  is  an  extremely 
important  one  upon  the  questitm  of  how  far  and  in  what  way  directors  may' 
be  held  personally  liable.  There  a  Company  had  been  formed  for 
the  purpose  of  receiving  money  from  depositors  and  investing  it 
upon  security.    The  plaintifif  deposited  with  the  Company  of  which   the 

29 

Digitized  by 


Google 


226 


COMPANIES     ACT. 


[Table  A, 


Power  of 
directors  to 
Interfere  with 
ajrents  of  the 
Company. 


defendants  were  directors  the  sum  of  .£1,000  upon  tlie  teripstlat  it  sliould 
•  reiiinin  in  their  linnds  for  tive  yenra,  that  they  shouhl  meanwhile  pay  him 
interest  at  the  rate  of  <>  per  cent ,  tliat  hy  way  of  security  they  shouhl 
transfer  to  him  a  mortjfajre  ma<le  to  tliem,  and  that  if  the  mortjrage 
shouhl  become  ineffective  before  the  expiration  of  the  five  years,  they 
wouhl  replace  it  by  another.  The  mortjjage,  upon  which  the  ^1,000 
belonging?  t«i  the  plaintilf  was  secured,  wns  paid  otf  before  the  expiration 
of  the  five  years,  but  the  Company  did  not  replace  it  by  another,  and 
dealt  with  the  proceeds  as  part  of  the  funds  of  the  Company.  The 
Company  ultimately  went  into  liquidation,  and  the  pl»iutitt  then  sued 
the  defendants  to  recovi-r  from  them  tlie  sum  of  c^*  1,000  paid  by  him  to 
the  Company,  on  the  ground  that  it  was  lost  to  him  through  the  drfend- 
nnts  pross  nej^lijjence.  At  the  trial  it  was  projwssed  to  show  that,  at  the 
time  when  the  m(»rt;raj;e  securing  the  plaintiff's  ^M,000  w.is  ])aid  off 
the  Company  was  insolvent;  the  Judge,  however,  rejected  the  evidence, 
directed  the  jury  to  tiud  for  the  defendants,  and  entered  ju«lgment  for 
them  : — It  was  held,  per  Bramwell  and  Br^tt^  L.  J.  J.  (Bayyallny^  L.  J , 
r/i5*.)  ^l^a^t  the  ruling  of  the  Judge  at  the  trial  was  ri<rht,  »nd  that  the 
judgment  must  be  affirmed.  Per  Bramwell,  L."  J!,  that  if  a  trust  had 
been  created  between  the  plaintiff  and  the  Oompaii).  the  defendants,  as 
diicctors,  could  not  be  held  personally  liable  for  it.  Per  Brett  L.  J.,  that 
a  contract,  and  not  a  trust,  existed  between  the  ))hiintiff  and  the  Com- 
pany, and  that  the  defendnuts  could  not  be  hehl  liable  as  constructive 
trustees  ft)r  aiding  aud  abetting  in  the  bn-ach  of  a  trust.  Per  Buggallay^ 
Jj  J".,  the  relation  of  trustee  and  cestui  que  trust  existed  between  the 
Company  and  the  ))laintiff,  that  a  breach  of  trust  ha«l  been  committed  by 
the  Company,  that  the  defen«lants  were  parties  to  the  brach  of  trust,  auil 
that  the  evidence  vejecte*!  ought  to  have  been  ad.intted.  as  it  ten'de<l  to 
show  whether  the  defendants  had  derived  any  personal  bene  tit  from  the 
breach  of  trust. 

II.     Duties  of  directors. 

See  Buckley,  4th  ed  ,  pp.  448,  et  segq. 

A  director  is  not  bound  to  examine  entries  in  any  of  the  Company's 
books ;  nor  is  the  doctrine  of  constructive  notice  to  be  so  extended  as  to 
impute  to  him  a  knowleilge  of  the  contents  of  the  books.  Nor  is  he,  if 
innocent,  personally  responsible  ft»r  the  fraud  of  his  co-dircctors  in  issuing 
to  the  shareholders  fal*e  and  fraudulent  reports  and  balance  sheets,  if  the 
books  and  accounts  have  been  duly  amlited  by  responsible  otiicers,  and 
he  has  no  ground  for  suspecting  fraud:  even  thouirh  the  words  **  by 
order  of  tho  directors"  have  been  appended  to  the  reports.  In  rk 
Denhamand  Co.,  'J5  Ch.  D.,  752.     [Cf.  Caryill  v.  Bower,  10  Ch.  D.,  50:?.] 

In  Nussenvanjl  Merwanji  Pandny  v.  Gordon,  I.  L.  R.,  6  Hom.  206, 
where  neither  the  memoraujlum  or  articles  of  association  nor  the  agree- 
ment entereil  into  between  the  Com])any  and  the  fiim  who  had  been 
appointed  its  agents  (from  which  several  instruments  the  agents  derived 
their  powers),  contained  any  provision  that  the  exercise  of  these  powers 
should  be  subject  to  the  assent  or  control  of  the  directors  but  the  poweis 
were  given  absolutely  and  unconditionally,  and  to  be  exercised  as  the 
hgents  might  think  fit;  where,  moreover,  a  further  clause  of  the  articles 
of  association,  which  determined  the  powers  of  the  directors  and  conferred 
on  them  the  management  of  the  business  of  the  Company  and  the  power 
to  do  all  acts  which  the  Company  were  authorized  to  do  (otherwise  than 
in  general  meeting)  expressly  made  such  powers  subject  to  the  provisions 
of  the  articles  themselves,  and  therefore  in  subordination  to  those  powers 
and  to  the  ])orters  which  by  the  agreement  had  been  expressly  conferred 
by  the  Company  itself  on  the  agents. 

It  was  held  that  the  directors  had  no  other  right  to  interfere  with  the 
agents  in  the  exercise  of  their  powers  otherwise  than  as  representing  the 
Company  in  virtue  of  their  general  powers  of  management  of  the  busi- 
ness of  the  (company,  an<l  in  such  character  to  watch  over  the  interests 
of  the  Company  and  take  care  that  these  powers  were   properly  and 
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efficiently    exercised    by   the   a^nfs  in  ftccor'^ance  with  their  contract. 
Consequent!}',  the  directors  by  their  appointment  of  a  firm  of  solicitors  . 
to  be  the  solicitors  of  the  Company  in  sub'stitntion  for  the  firm   already 
appointed  by  the  agents  were  exceedinjr  their  powers. 

Bnt  it  bein?  admitted  that  the  conduct  of  the  defendants,  the  direc- 
tors of  the  Company,  would  be  supported  by  the  Company  in  jjeneral 
meeting,  ov^ing  to  their  having  a  preponderance  of  votes,  it  was  held  that 
inasmuch  as  the  Court  would  not,  by  a  decree  f  »r  specific  performance 
or  by  injunction  coripel  the  Company  to  retain  the  plaintiffs  in  the  con- 
fidential position  of  a«^ents,  it  would  not  restrain  the  defendants  or  the 
Company  from  appointinjr  a  solicitor,  wliich  wns  only  a  violation  of  what 
was  ancillary  or  incidental  to  rhe  principal  part  of  the  contract,  viz.,  the 
airreenient  that  the  plaintiffs  should  he  tlie  agents  of  the  C-  mnany  for 
twenty-five  years.  The  rule  therefore  which  the  plaintiffs  had  obtained, 
calling  on  the  defendants  to  show  cause  why  they  should  not  be  restrain- 
ed from  employing  ihe  firm  of  solicitors  appointed  l»y  the  directors  at  a 
Board  meeting  as  solicitors  <»f  the  Company  was  discharged,  but  without 
costs;  as  the  directors  were  to  bhime  in  acting  as  they  did  without  first 
callini:  a  g'^neral  meeting  to  decide  upon  a  mntter which  wn**  provided  for 
by  the  articles  of  association,  and  the  defendants,  the  directors,  were 
ordered  to  ])ay  the  costs  of  the  Coni])any. 

In  Smith\,  Duke  of  Manchester^  24  Ch.  D.,  Oil,  the  directors  of  a 
Company  were  restrained  fnnn  applying  the  assets  of  the  Company  in 
paying  the  costs  of  a  petition  to  wind-up  the  Company  presented  by 
themselves  but  opposed  by  a  number  of  directors  and  a  minority  of  share- 
holders, and  the  costs  of  an  apj)eal  from  suHi  dismissal ;  such  intended 
application  of  the  assets  being  ultra  rires  of  the  articles  of  associati  m  ; 
although  one  of  the  articles  em|K)wered  the  directors  to  direct  actions  or 
legal  proceedings  (m  behalf  of  the  Comnanv.  or  to  defend  actions,  »ind 
indemnify  them  out  of  the  Company's  funds  in  respect  of  the  costs  of 
such  actions. 

III.     Removal  of  directors  and  other  matters. 

In  Imperial  Hydropathic  Co.  r.  Hompaon,  23  Ch.  Biv.,  1,  it  was  held 
that  a  joint  stock  Company  whose  directors  were  appointed  for  a  definite 
period,  had  no  inherent  power  to  remove  them  before  the  ex])iratioii  of 
that  period  ;  and  that  if  the  articles  of  association  of  a  ('fimvany  contain 
no  power  to  remove  directors  before  the  expiration  of  their  period  <»f  office, 
but  authorize  the  sharehtdders  bv  special  resolution  to  alter  any  of  the 
article^,  there  must  be  a  special  re»f>lntion  altering  the  articles  so  as  to  ' 
give  power  to  remove  directors  before  a  resolution  can  be  passed  to 
remove  any  of  them.  See  this  oise  discussed  and  explained  on  this 
latter  jmint  in  Taylor  v.  Pilsen  Joel  and  General  Electric  Light  C'o.,  '27 
Ch.  I).  1?68;  53  L.  J.,  Ch    D  ,  857. 

In  Ilarben  v.  Phillips,  23  Ch.  Div.,  14,  the  Court  of  Appeal,  although 
it  held  that  the  res(dution  in  the  case  not  having  been  parsed  as  a  special 
resolution  was  not  an  eflfectual  exercise  of  the  powers  given  by  the  articles 
to  remove  directors,  refused  to  grant  an  interlocutory  injunction  to 
prevent  the  exclusion  of  the  plaintiffs,  but  exacted  an  undertaking  that 
two  other  directors  whose  election  was  open  to  doubt,  should  not  act 
until  after  the  hearing  of  the  case. 

See  further  as  to  removing  directors,  Isle  of  Wight  Co.  v.  Tahourdin, 
25  Ch.  Div.,  320  (under  the  Companies*  Clauses  Consolidation 
Act,  1S45). 

In  Kusserwanji  v.  Gordon,  I.  L.  R.  Cy  Botn.  2GC)  (cited  fully  supra^,  a 
proposed  amendment  of  the  phdnt  by  alleging  a  cause  of  action  in  them 
as  shareholders  as  well  a.s  parties  contrncdng  irith  the  Company  was 
refused  upon  the  ground  that  in  those  two  cMpacities  they  could  not  be 
sAid  to  have  the  same  ** cause,  of  action,"  by  which  words  were  meant  not 
only  the  act  complaine*!  of  but  also  the  right  vi«daled  by  that  pct.  The 
rights  of  the  plaintiffs  as  contract'irs  were  rights  given  to  them  by  their 
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agreement ;  but  their  right?  as  shareholders  trere  rights  secured  to  them 
by  the  articles  of  association. 

The  High  Court  will  interfere  by  mandamus  to  enforce  the  right  of 
persons  duly  elected  directors  of  a  joint  stock  Company,  to  exercise  the 
office  and  functions  of  directors,  if  that  right  is  interfere<l  with  on  the 
part  of  the  Company  nctinj»  through  the  directors  or  other  officers  of  the 
Company.  And  semble  the  Court  will  not  refuse  to  interfere  by  manda- 
mus simply  because  the  office  of  director  is  not  a  permanent  office,  or 
because  a  director  can  be  removed  from  his  office  by  a  speci>d  resolution 
of  the  shareholders,  but  in  a  proper  ca^e  will  reinstate  him  in  his  position. 
In  rb  The  Albert  Milis  Co.^  9  Bom.  II.  C,  438,  in  which  cane,  how- 
ever, Green  J.,  refused  to  grant  a  mandamus, 

Cf.  Pulbrook  V.  Richmond  Consolidated  Mining  Co.,  9  Ch.  D.,  610 ; 
and  Munster  v.  Cammell  Co.,  21  Ch.  D.,  183. 

By  sec.  60  of  the  Specific  Relief  Art  I.  of  1S77  writs  of  mandamus  are 
abolished,  but  Chapter  Vlll.  of  that  Act  provides  for  the  enforcement  of 
public  duties. 

As  to  casual  vacencies  in  the  board  of  directors,  see  art.  64  and  note 
thereto,  post. 

Disqualification  of  Directors. 

(57)  The  office  of  director  shall  be  vacated — if 
he,  or  any  partner  of  his,  or  the  firm  of  which  he  is 
a  member,  holds  any  other  office  or  place  of  profit 
under  the  Company ; 

if  he  becomes  bankrupt  or  insolvent ; 

if  he  is  punished  under  any  of  the  penal  provisions 
of  the  foregoing  Act; 

if  he  is  concerned  in  or  participates  in  the  profits 
of  any  contract  with  the  Company. 

But  the  above  rules  shall  be  subject  to  the  follow- 
ing exceptions : — that  no  director  shall  vacate  his 
office  by  reason  of  his  being  a  member  of  any 
Company  which  has  entered  into  contracts  with  or 
done  any  work  for  the  Company  of  which  he  is 
director;  nevertheless,  he  shall  not  vote  in  respect 
of  such  contract  or  work,  and,  if  he  does  so  vote, 
his  vote  shall  not  be  counted. 

Art.  57  of  iiihlv  A  to  the  Engli.^h  Com])fmies'  Act  (25:in€i 
2fi  Vic,  c.  8[i),  1802  ;  aud  to  the  Indian  Companies'  Act  X. 
of  18G(.>,  save  that  in  the  present  article  the  words  **or  anv 
partner  of  bis^  or  the  firm  of  which  he  is  a  member/' 
and  the  clanse  *'  if  he  is  punished  under  any  of  the  penal 
provisions  of  the  ibiegoing  Aet/^  arc  new. 

As  to  the  first  of  these  additions  Mr.  Stokes,  in  moving  the  adoption 
of  the  report  of  the  Select  Committee  on  the  Indian  Companies*  Act 
1882,  remarked  :  **  The  object  of  this,  of  course,  is  to  prevent  any  one  firm 
from  getting  the  management  of  a  Company  too  much  into  its  own 
hands  ;  to  prevent,  for  example,  one  partner  from  being  a  director,  another 
the  attorney,  and  the  firm  the  secretaries  and  treasurers  of  the  Company.*' 
It  is  to  be  regretted  that  this  article  was  not  incorporated  into  the  Act 
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itself,  having  regard  to  the  numerous  cases  which  have  arisen  in  Bomhay, 
at  all  events,  of '  *  one  firm  getting  the  management  of  h  Company  too  much 
into  its  own  hands."     See  Nusserwatiji  v.  Gordon,  I.  L.  K.,  6  Bom.  266. 

Mr.  Stokes  further  observed  that  **  the  committee  had  also  provided 
that  a  director  shall  be  disqualified  if  he  were  punished  under  any  of  the 
penal  clauses  contained  in  this  Act;  of  course  under  sec.  76  any  Com- 
pany could  by  passing  a  special  resolution  alter  these  regulations ;  hut 
ne  hoped  and  believ«*d  that  this  would  not  often  be  done."  See  The 
Government  Gazette  of  23rd  February  1882. 

As  to  the  general  principle  to  which  this  article  gives  effect  that  a  person 
hohling  a  "  fitluciary  position  as  director  with  regard  to  a  Company 
cannot  obtain  a  benefit  to  himself  from  the  employment  of  the  funds 
of  the  Company  in  any  matter  in  which  he  may  happen  to  be  engaged." 
See  Buckley,  4th  ed.,  451,  462,  and  see  the  cases  there  cited,  and  see 
Anderson  v.  Spencers  Hotel  Co.,  llnd.  Jur.,  N.  S.  378.  In  In  re  Port 
Canning  Land,  ^c.  Co.,  6  Beng.  L.  R.,  278,  the  partner  of  one  of  the 
directors  of  the  Company  who  had  done  work  for  the  directors  as  a 
solicitor  was  held  entitled  to  claim  in  the  winding-up  in  respect  of  such 
work,  there  being  nothing  to  show  that  he  had  not  been  duly  appointed 
by  the  directors,  or  that  his  partner  the  director  had  procured  his 
appointment  by  the  board. 

But  a  Company  may  expressly  stipulate  that  it  shall  not  be  entitled 
to  the  exclusive  services  of  its  directors,  see  Buckley,  4th  ed.,  452  : 
and  Palmer's  Company  Precedents,  3rd  ed.,  p.  145,  where  the  form  of 
such  an  express  stipulation  is  to  be  found.  By  article  (65),  post,  a 
director  may  be  removed  by  a  special  resolution  of  the  Company  passed  at 
t  general  meeting. 

Rotation  of  Directors. 

(58)  At    the  first  ordinary   meeting  after   the  Retirement  of 
registration    of   the    Company,  the    whole  of   the  ^*''®^^°"* 
directors  shall   retire   from  oflSce ;  and  at  the  first 
ordinary  meeting  in  every  subsequent  year,  one-third 

of  the  directors  for  the  time  being,  or,  if  their  number 
is  not  a  multiple  of  three,  then  the  number  nearest 
to  one-third,  shall  retire  from  office. 

Art.  58  of  tabic  A  to  the  English  Companies' Act  (25  and 
20  Vic,  c.  80),  18(32  ;  and  to  the  Indian  Companies'  Act  X. 
of  1866,  verhatim. 

By  nrt.  (29)  supra,  the  first  general  meeting  is  to  be  h«ld  within  six 
months  nfter  registration,  and  by  art.  (31)  supra,  such  meeting  will  be 
an  ordinary  meeting. 

Cf.  sec.  75  of  the  Act,  supra,  p.  70. 

(59)  The  one-third  or  other  nearest  number  to  Number  of 
retire  during  the  first  and  second  years  ensuing  the  Retiring 
first  ordinary  mQeting  of  the  Company  shall,  unless  be'^determin- 
the  directors  agree  among  themselves,  be  determined  ed  by  ballot 
by  ballot.     In  every  subsequent  year,  the  one^third 

or  other  nearest  number  who  have  been  longest  iu 
office  shall  retire. 

Art.  r>9  of  tiiblp  A  toilio  Kngiish  Companif.s^  Act  (25  and 
26  Vic,  c.  80);  lPr»2;  and  to  the  Indian  CoiMpanles'  A^-t  X. 
of   >  8t6,  x'frlHifitrL 
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Retirinf?  (60)     A  retirinor  director  sball  be  re-eliofible. 

directors  ^       ^  ^  ,  ^ 

re-eligible.  Art.  HO   of  table  A    to  the  Knplish  Corapanies'  Act    (l.\- 

and  26  Vic,  c.  89),   1862;  and  to  the  Indian  Companies' 

Act  X.  of  1866,  verbatim. 


E'ection  of 
directors. 


(61)  The  Company  at  the  general  meeting  at 
wliich  any  directors  retire  in  manner  aforesaid  sliall 
fill  up  the  vacated  offices  by  electing  a  like  number 
of  persons. 

Art.  61  of  table  A  to  the  EugHsh  Corapanies'  Act  (25 
and  26  Vic,  c  89),  1862;  and  to  the  Indian  Companies' 
Act  X,  of  1866^  vtrbaiini. 

As  to  the  powor  of  n  penernl  meeting  of  shnrehol(lo»-s  of  a  CompRny 
povemed  by  the  Companies'  Clauses  ConsoHilation  Act  1816,  to  fill  up  the 
vacancies  in  the  board  of  directors,  in  the  e\ent  of  all  the  (hn dors  beinjr 
removed,  or  if  the  directors  tlecline  to  exercise  rhe  powers  irivcn  to  them 
by  sec.  89  of  that  A<'t,  see  Isie  of  y\'if/ht  Ry.  Co.  v.  Tahourdin,  25  Oh. 
liiv.,  320,  cited  supra,  note  to  art.  56. 

ofmTtT''"^      (62)     If  at  any  meeting  at  wliich  an  election   of 

ifvacatinj;'     directors    ought   to    take   place,    the  places  of  the 

directors  not  vacating  directors  are  not  filled  up,.the  meeting  shall 

"^'       stand  adjourned  till  the  same  day  in  the  next  week, 

at  the  same  time  and  place  ;  and  if  at  such  adjourned 

meeting  the  places  of  the  vacating  directors  are  not 

filled  up,  the  vacating  directors,  or  such  of  them  as 

have  not  had  their  places  filled  up,  shall  continue  in 

office  until  the  ordinary   meeting  in  the  next  year, 

and  so  on  from  time  to  time  until  their  places   are 

filled  up. 

Art.  62  of  table  A  to  the  English  Companies*  Act  (25  and 
26  Vic,  c.  89),  1862;  and  to  the  Indian  Companies'  Act 
X,  of  }S66,  verbatim, 

(63)  The  Company  may  from  time  to  timo,  in 
general  meeting,  increase  or  reduce  the  number  of 
directors,  and  may  also  determine  in  what  rotation 
such  increased  or  reduced  number  is  to  go  out  of 
office. 

Art.  63  of  table  A  to  the  Knglisli  Companios*  Art  (25  and 
26  Vic,  c  89),  1^62;  and  to  the  Indian  Companies*  Act 
X.  of  1866,  verbatim, 

(64)  Any  casual  vacancy  occurring  in  the  board 
of  directors  may  be  filled  up  by  the  directors,  but 
any  person  so  chosen  shall  retain  his  office  so  long 
only  as  the  vacating  director  would  have  retained  the 
same  if  no  vacancy  had  occurred. 
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Art  04^  of  table  A  to  the  English  Companies*  Act  ("25  and 
1^6  V'\c.,  c.  Sy),  18(;2  ;  and  tu  the  Tndiau  nompanies'  Act  X. 
.of  I86G3  verbativi. 

The  nrticles  of  nssociation  of  a  Company  provided  that  the  directors 
mi^hr  fill  up  any  casual  vucancy  ou  the  board.  A  dsual  vacancy  occurred 
in  Ffbruary,  and  in  March  a  general  meeting  of  the  Company  was 
held.  The  vacancy  w«s  not  filled  up  by  the  general  meeting  but  it  was 
held  that  the  hoard  hail  power  to  fill  up  the  vacancy  afterwards-;  and 
seinble  that  the  general  meetini?  could  have  filled  up  the  vacancy. 
Munster  v.  Cammell  Co.y  21  Ch.  D.,  183,  per  Fry  J.  p.  187,  "  Any  casual 
vacancy"  in  my  judgment  is  any  vacancy  in  the  office  of  directors  arising 
otherwi^e  than  by  retirement  in  rotation  pointed  out  by  the  previous 
nrticles  "  See  further  as  to  the  meaning  of '*  casual  vacancy,"  per  Manisfy, 
J.,  in  York  Tramways  Co.  v.  IVillows,  8  Q.  B.  D.,  p.  6y0;and  per  Lord 
ColetiJge,  C.  J.  ibid.  (C  A.)  p.  694. 

Where  the  articles  of  ass»»cintion  provided  that  the  number  of  directors 
sluuild  not  be  less  than  four  or  mnre  than  seven,  but  also  that  two 
dirrctors  should  form  a  quorum,  and  thnt  the  continuing  directors  might 
net  notwithstanding  any  vacancy  in  the  board  ;  and  the  directors  were 
empfnvend  to  fill  up  casual  vacancies;  it  wftshehl  that  although  no  board 
of  ft)ur  directors  existed,  nn  allotment  of  slmres  madeby  two  directors 
(who  had  elected  a  third  director  who  was  not,  however,  present  at  the 
allotment  of  shares),  was  valid.  In  re  Scottish  Petroleum  Co.,  23  Ch. 
Div.,  413. 

Per  Green,  /.,  in  In  tie  Albert  Mills  Co  ,  9  Bom.  II.  C,  p.  446.  "The 
word  *  casual'  in  itself  means  something  fortuitous,  something  not 
anticipated  or  predetermined."  In  that  case  at  the  time  of  the  general 
meeting  of  the  (Company  in  November  18/1  there  were  two  casual  and 
two  non-casual  vacancies  (i.e.  direi'tors  were  retiring;  by  rotation).  The 
two  non-casual  vacancicN  were  filled  up  by  the  re-app  jintmentof  the  two 
retiring  diiectors.  In  February  1872  another  casual  vacancy  (viz.,  caused 
by  death)  occurred  in  the  board.  On  the  2nd  September  1872  the  direc- 
tors, who  ha<l  power  to  fill  up  casunl  vacancies,  appointed  three  persons 
to  be  directors.  It  was  argued  that  as  two  cnsual  vacancies  existed  at 
the  time  of  the  general  meeting  in  November  1871  and  the  shareholders 
were  silent  as  to  filling  them  up,  an  intention  not  to  fill  ihem  up  should 
be  presumed.  Hut  Greeti,  J.  held  the  a])pointment  of  the  three  persons  by 
the  directors  to  he  VJ«lid.  Rut  whether  the  director.'*  in  that  case  were 
justified  in  appointing  the  three  persons  as  directors  in  September  1872, 
after  several  of  the  shareholders  in  July  1H72,  ha»l  s.Mit  m  a  requisition 
to  them  requiring  them  to  call  a  meeting  to  appoint  three  new  directors, 
which  meeting  had  been  summoned  for,  and  was  held  on  the  4th 
September  1872,  and  at  which  three  other  persons  were  appointed 
directors,  Query  i*  ibid.  p.  416. 

(65)  The  Company  in  general  meeting  may,  by  Removal  of 
a  special  resolntion(i),  remove  any  director  before  the  <^»»'*'^t<^f=*- 
expiration  of  his  period  of  office,  and  may  by  an 
ordinary  resolution  appoint  another  person  in  his 
stead.  The  person  so  appointed  shall  hold  office 
during  such  time  only  as  the  director  in  whose  place 
he  is  appointed  would  have  held  the  same  if  he  had 
not  been  removed. 

Art.  65oftiible  A  to  tho  English  Companies*  Act  (25 
and  26  Vic,  c.  89),  1862  ;  and  to  the  Tudiau  Companies* 
Act  X.  of  1866,  Vi^rbaiim-. 
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(i)  Sec.  77,  supra,  p.  71. 

See  the  note  to  art.  66,  supra,  for  several  cases  on  the  subject  of  the 
removal  of  directors. 


Proceedings  of  Directors. 

Directors'  (66)     The  directors    may  meet  together  for  the 

quorum^^  despatch  of  business,  adjourn  and  otherwise  regulate 
votes.  their  meetings  as  they  think  fit,  and  determine  the 

quorum  necessary  for  the  transaction  of  business. 
Questions  arising  at  any  meeting  shall  be  decided  by 
a  majority  of  votes.  In  case  of  an  equality  of  votes, 
the  chairman  shall  havo  a  second  or  casting  vote. 
A  director  may  at  any  time  summon  a  meeting  of 
the  directors. 

Art.  GG  of  table  A  to  the  English  Companies'  Art  (25 
and  2(5  Vic. ^  c.  89)^  18G2;  audio  the  Indiau  Comj)aiiies' 
Act  X.  of  18GG,  vahaiim. 

See  the  note  to  thi»  article  in  Buckley,  4th  ed.,  456,  4r)7,  «nd  whether 
when  nnicles  provide  thnt  there  shall  be  a  certain  number  of  directors, 
tliis  is  imperative  or  directory,  tbid. 

As  to  the  right  of  r  director  \o  an  injunction,  on  the  ground  of  indivi- 
dual injury  to  himself,  to  rfstrain  his  co-directors  from  wrongfully 
excludinfc  him  from  acting  as  a  director,  see  Pulbrook  v.  Richmond 
Consolidated  Mining  Co.,  9  Ch.  D.,  610.  Munster  v.  Cammell  Co  , 
21  Ch.  D..  183 ;  51  L.  J.  Ch.  D.,  731  ;  and  cf.  In  re  Albert  Mills,  9  Bom. 
H.  C,  438,  cited  supra. 

Chairman.  (67)     The  directors  may  elect  a  chairman  of  their 

meetings,  and  determine  the  period  for  which  he  is 
to  hold  oflBce ;  but,  if  no  such  chairman  is  elected, 
or  if  at  any  meeting  the  chairman  is  not  present  at 
the  time  appointed  for  holding  the  same,  the  directors 
present  shall  choose  some  one  of  their  number  to  be 
chairman  of  such  meeting. 

Art.  67  of  table  A  to  the  English  Companies'  Act  (25 
and  26  Vic,  c.  89),  1862;  and  to  the  Indian  Companies' 
Act  X.  of  1866,  verbatim. 

(68)  The  directors  may  delegate  any  of  their 
powers  to  committees  consisting  of  such  member  or 
members  of  their  body  as  they  think  fit.  Any  com- 
mittee so  formed  shall,  in  the  exercise  of  the  powers 
so  delegated,  conform  to  any  regulations  that  may 
be  imposed  on  it  by  the  directors. 

Art.  68  of  table  A  to  the  English  Companies'  Act  (25 
and  26  Vic,  c.  89),  1862;  and  to  the  Indiau  Compauieb* 
Act  X.  of  1866^  verbatim. 


Commit- 
tees:— 
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When  the  articles  empowered  the  board  of  directors  to  appoint  com- 
mittees of  their  own  number,  and  to  delegate  to  any  such  committee  all 
or  any  of  the  powers  of  the  board,  it  was  held  that  one  director, 
appointed  by  the  board  with  all  the  powernof  the  board,  validly  constitut- 
ed a  committee.     In  rb  TauriHe  Co.,  25  Ch.  Div.,  511. 

(69)  A  committee  may  elect  a  diairman  of  its  Chairman  of 
meetings.     If  no  such  chairman  is  elected,  or  if  he  C<^"^"'»"««- 
is  not  present  at  the  time  appointed  for  holding  the 

same,  the  members  present  shall  choose  one  of  their 
number  to  be  chairman  of  such  meeting. 

Art.  69  of  table  A  to  tlio  English  Couipauies'  Act  (25  and 
20  Vic,  c.  89),  1862;  and  to  the  Indian  Uoiiipauies'  Act  X. 
of  1866. 

(70)  A  committee  may  meet  and  adjourn  as  it  Proceedings 
thinks  proper.    Questions  arising  at  any  meeting  shall  ^ittee? 
be  determined  by  a  majority  of  votes  of  the  mem- 
bers present ;  and  in  case  of  an  equality  of  votes 

the  chairman  shall  have  a  second  or  casting  vote. 

Art.  70  of  ial)]c  A  to  the  English  Companies'  Act  (25 
and  20  Vic,  c.  89),  1862,  and  to  the  Indian  Companies'  Act 
X,  of  1866,  verbatim, 

(71)  All  acts  done  by  any  meeting  of  the  direc-  Acts  of 
tors,  or  of  a  committee  of  directors,  or  by  any  person  '^^^^"^0^^/^ 
acting  as  a  director,  shall,  notwithstanding  that  it 

be  afterwards  discovered  that  there  was  some  defect 
in  the  appointment  of  any  such  directors  or  persons 
acting  as  aforesaid,  or  that  they  or  any  of  them 
Were  disqualified,  be  as  vahd  as  if  every  such  person 
had  been  duly  appointed  and  was  qualified  to  be  a 
director. 

Art.  71  of  table  A  to  the  EngHsli  Companies'  Act  (2o  and 
26  Vic,  c.  S9),  1>>62  ;  and  to  the  Indian  Companiea'  Act  X. 
of  1866,  verbatim, 

Cf.  sec.  92,  supra.    See  Buckley,  4th  ed.,  168,  169. 
Dividends. 

(72)  The  directors  may,  with  the  sanction  of  the  Dividends. 
Company  in  general  meeting,  declare  a  dividend  to 

be  paid  to  the  members  in  proportion  to  their 
shares. 

Art.  72  of  table  A  to  the  English  Companies'  Act  (25 
and  26  Vic,  c.  HO),  1862;  and  to  the  Indian  Companies 
Act  X.  of  1S66,  verbatim, 

"The  word  'shares'  signifies  the  amount  of  suhscrihed  capital  which 
the  member   has    either    contributed    already,    or  has    undertaken    to 
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contritmte  and  hax  no  reference  whatever  to  the  difTerent  amounta  which 
may  have  been  paid  up,  under  call,  u|K)n  different  classes  of  shares,"  per 
Lord  Blackburn  in  Oakbank  Oil  Co.  v.  Crum,  8  Ap.  Ca.»  p.  65;  see  this 
case  cited  supra,  p.  21. 

(7ii)  No  dividend  shall  be  payable  except  out  of 
the  profits  arising  from  the  business  of  the  Company. 

Art.  73  of  table  A  to  tlic  English  Coiiipnuios'  Act  (25 
and  26  Vic,  c.  8'c»),  ]HG2;  aud  to  the  ludiau  Compauiea' 
Act  X.  ol  1866,  vcrhotlm. 

See  and  consider  the  note  to  this  article,  Buckley,  4th  ed.y  p.  458,  459, 
where  the  question  what  are  profits,  is  fully  discussed ;  and  the  conclusion 
arrived  at  tnat  "  for  the  purpose  of  determining  profits  you  must  disregard 
accretions  to  or  diminutions  of  capital.'*  Bnt  Mr.  Palmer  (Company's 
Precedents,  3rd  ed.,  p.  170),  submits  that  this  contentitm  is  not  well 
founded,  upon  the  ground  that  **  to  adopt  it  is  to  introduce  a  rule  for 
ascertaining  the  proBts  of  a  limitetl  Company  which  is  not  applicable  in 
the  case  of  an  ordinary  partnership,  and  that  to  the  detriment  of  the 
Compnny's  creditors.'*  See  further  the  cases  and  authorities  cited  by  him» 
pp.  170,  171.  For  the  mode  of  arriving  at  profits  under  this  table  see 
art.  80,  post. 

See  per  Jessel,  M.  E.,  Flitcrofts"  case.  21  Ch.  Div.,  533 ;  per  Cotion^  L. 
/.,  tW.  536;  per  C'o//on,  Xr.  J.,  in  Guinness  v.  Land  Corporation  of 
Ireland,  22  Ch.  Div.,  375;  and  per  Fry,  J.,  in  In  R£  Alexandra  Palace 
Co.,  21  Ch.  D.,  160. 

Payment  of  dividends  out  of  capital  if  ultra  vires  of  the  Company,  is 
not  capable  of  ratification  by  the  shureholders.  FlUcrofts'  case,  21  Ch. 
Di?.,  519. 

As  to  the  joint  and  several  liability  of  directors  under  sec.  214,  supra, 
for  such  payments,  see  Flitcroffs  case,  ubi  sup^'O,  and  the  cases  in  the 
note  to  sec.  214,  supra,  p.  167- 

The  C'mrt  will,  at  the  instance  of  a  shareholder  of  a  going  Company^ 
interfere  by  injunction  to  restrain  the  payment  of  dividenda  out  of  capital, 
Macdougall  v.  Jersey  Imperial  Hotel  Co.,  2  II.  and  M.,  528 ;  Guinness  v. 
Land  Corporation  of  Ireland,  22  Ch.  Div.,  349  :  but  not  at  the  suit  of  a 
mere  ccmtract  creditor.  Mills  v.  Northern  Co.  L.  R.,  5  Ch.,  621,  bnt 
semble  per  Jessel,  M.  R.,  in  Flit  croft*  s  case,  21  Ch.  Div.,  533,  534,  u  rre- 
ditor  would  have  a  rijsht  to  interfere.  "The  creditor  has  no  debtor  but 
that  impalpable  thing  the  corporation,  which  has  no  property  except  the 
assets  of  the  business.  Tlie  creditor,  therefo.*e,  I  may  say,  gives  credit 
to  that  capital,  gives  credit  to  the  Company  on  the  faith  of  the  represen- 
tation that  the  capital  shall  he  applied  only  for  the  purposes  of  the  busi- 
ness, and  he  hss  therefore  a  right  to  sny  that  the  corporation  shall  keep 
its  capital,  and  not  return  it  to  the  shareholders,  though  it  may  be  a 
right  which  he  cannot  enforce  otherwise  than  by  a  winding-up  order." 

As  to  the  questions  that  may  arise  where  vendors  guarantee  dividends 
for  a  certain  number  of  years,  and  the  Company  is  wonnd-up  during  the 
currency  of  the  guarantee,  see  Buckley,  4th  ed.,  460,  461.  In  drawing 
up  such  guarantees  great  care  must  be  taken  so  that  they  may  not  merely 
amount  to  payment  of  dividends  out  of  capital,  see  Palmer  s  Company 
Precedents,  3rd  ed.,  p.  18,  19,  and  see  further  and  consider  In  re  South 
Llanharran  Colliery  Co.,  ex  parte  Jeff  on,  12  Ch.  Div.,  per  Cotton,  L.  J., 
p.  509.  A  Company  can  release  its  vendor  from  such  a  guarantee, 
Sheffield  Nickel  Co.  v.  Unwin,  2  Q.  B.  D.,  214. 

(74)  The  directors  may,  before  recommending 
any  dividend,  set  aside  out  of  the  profits  of  the 
Company    such   sum   as   they    think   proper    as    a 
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reserved  fund  to  meet  contingencies,  or  for  equalizing 
dividends,  or  for  repairing  or  maintaining  the  works 
connected  with  the  business  of  the  Company  or  any 
part  thereof;  and  the  directors  may  invest  the  sum 
so  set  apart  as  a  reserved  fund  upon  such  securities 
as  they  may  select. 

Art.  7i  of  table  A  to  the  Enorlish  Companies'  Act  (25nii(l 
20  Vic,  c.  89),  18(52  ;  aud  to  the  Indian  Companies'  Act  X. 
of  I8GG,  verbativi, 

(75)  The  directors  may  deduct  from  the  dividends  Debt*  to  be 
payable  to  any  member  all  such  sums  of  money  as  f^om^^^*^ 
may  be  due  from  him  to  the  Company  ou  account  of  dividends, 
calls  or  otherwise. 

Art.  75  of  table  A  to  the  English  Companies'  Act  (2o  and 
20  Vic,  c.  8i>),  1862;  and  to  the  Indian  Companies'  Act  X. 
of  180G,  irrbalm. 

(76)  Notice  of  any  dividend  that  may  have  been  Notice  and 
declared  shall  be  given  to  each  member  in  Planner  ^^[^*'^*^  ®^ 
hereinafter  mentioned(i) ;  and  all  dividends  unclaimed 

for  three  years  after  having  been  declared  may  be 
forfeited  by  the  direccors  for  the  benefit  of  the 
Company. 

Art,  76  of  tahle  A  to  the  English  Companies'  Act  (25  and 
2f*  Vic  ,  c.  89),  18^)2 ;  and  to  the  Indian  Conipanios'  Act  X, 
uf  18(>G,  verbatim, 

(i)  See  arts,  (95)— (97),  post. 

(77)  No  dividend  shall  bear   interest  as  against  Interest, 
the  Company. 

Art.  77  of  table  A  to  the  Enprlish  Companies*  Act  (25  and 
20  Vic,  c.  89),  18G2  ;  and  to  the  Indian  Companies'  Act  X. 
of  1800,  verbal ir/i. 

Accounts. 

(78)  The  directors  shall  cause  true  accounts  to  Accounts. 
be  kept — 

of  the  stock  in  trade  of  the  Company ; 

of  the  sums  of  money  received  and  expended  by 
the  Company,  and  the  matters  in  respect  of  which 
such  receipt  and  expenditure  take  place  ;  and 

of  the  credits  and  liabilities  of  the  Company. 

The  books  of  account  shall  be  kept  at  the  regis- 
tered oflBce  of  the  Company,  and,  subject  to  any 
reasonable  restrictions  as  to  the  time  and  manner  of 
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inspecting  the  same  tbat  raay  be  imposed  by  the 
Company  in  general  meeting,  shall  be  open  to  the 
inspection  of  the  members  during  the  hours  of 
business(i). 

Art..  78  of  tablo  A  to  tlie  English  Companies*  Act  (25  and 
iiC)  Vic,  c.  89),  18G2;  and  to  the  ludiau  Coujpauiea'  Act  X. 
oi'  18 GO,  verbatim. 

(i)  Sec.  200,  suprOf  after  winding-up  orckr  ha*  been  made ;  lert.  82, 
87  supra,  by  inspectors  in  going  Compauy. 

For  the  penalties  on  directors  for  falsification  of  books,  see.  215,  »upra\ 
sees.  216,  217,  supra,  provide  respectively  for  the  prosecution  of 
delinquent  directors  in  winding-up  by  the  Court;  and  the  penalty  for 
false  evidence  under  this  Act. 

Annual  (79)     Once  at  the  least  in  every  year  the  directors 

statement.     q\^q\\  \^y  before  the  Company  in  general  meeting  a 

statement   of  the  income  and   expenditure  for  the 

past  year,  made  up  to  a  date  not  more  than  three 

months  before  such  meeting. 

Art.  79  of  tablo  A  to  the  English  Companies'  Act  (25  and 
26  Vic,  c  89),  18C2;  and  to  the  Indian  Companies'  Act  X. 
of  18GG,  verbatim. 
Contents  of       ^80)     The  Statement  so  made  shall  show,  arranored 

annual  state*  o 

mentof  profit  uuder  the  most  convenient  heads,  the  amount  of 
and  loss.  gross  income,  distinguishing  the  several  sources  from 
which  it  has  been  derived,  and  the  amount  of  gross 
expenditure,  distinguishing  the  expenses  of  the 
establishment,  salaries  and  other  like  matters. 
Every  item  of  expenditure  fairly  chargeable  against 
the  year's  income  shall  be  brought  into  account,  so 
that  a  just  balance  of  profit  and  loss  may  be  laid 
before  the  meeting ;  and,  in  cases  where  any  item  of 
expenditure  which  may  in  fairness  be  distributed 
over  several  years  has  been  incurred  in  any  one  year, 
the  whole  amount  of  such  item  shall  be  stated,  with 
the  addition  of  the  reasons  why  only  a  portion  of 
such  expenditure  is  charged  against  the  income  of 
the  year. 

Art.  80  of  tablo  A  to  the  English  Companies'  Act  (25  and 
26  Vic,  c  89),  1862;  and  to  the  Indian  Companies'  Act  X. 
of  1866,  verbatim. 

Balance  (81)     A  balance-sheet  shall  be  made  out  in  every 

sheet.         yg^j,  ^Q^  ]j^^  before  the  Company  in  general  meeting, 

and  such  balance-sheet  shall  contain  a  summary  of 

the  property  and  liabilities  of  the  Company  arranged 
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under  the  heads  appearing  in  the  form  annexed  to 
this  table,  or  as  near  thereto  as  circumstances  admit. 

Art.  81  of  f>able  A  to  the  English  Companies'  Act  (25 
an<J  2ij  Vic,  o.  89),  18ij2;  ami  to  the  ludiau  Cowpauies' 
Act  X.  of  1800,  verbatim. 

(82)  A  printed  copy  of  such  balance-sheet  shall,  Copy  balance 
seven  days  previously  to  such  meeting,  be  served  on  *^^^gji*^„  ® 
every  member  in  the  manner  in  which  notices  are  membew. 
hereinafter  directed  to  be  served(i). 

Art.  82  of  table  A  to  the  English  Companies'  Act  (25 
and  20  V^ic,  c.  8U),  1802;  and  to  the  Indian  OompauieB' 
Act  X.  of  1800,  verbatim, 

(i)  Arts.  (9b)— (97\  post. 

Audit, 

(83)  Once  at  the  least  in  every  year  the  accounts  Auditort. 
of  the  Company  shall  be  examined,  and  the  correct- 
ness of  the  balance-sheet  ascertained  by  one  or  more 
auditor  or  auditors. 

Art.  83oftablo  A  to  the  English  Companies'  Act  (25 
and  20  Vic,  c  89),  1802;  and  to  the  ludiau  Companies' 
Act  X.  of  1800,  verbatim. 

(84)  The  first  auditors  shall  be  appointed  by  the  Appointment 
directors ;  subsequent  auditors   shall  be  appointed 

by  the  Company  in  general  meeting. 

Art.  84  of  table  A  to  the  English  Companies'  Act  (25 
and  20  Vic,  c.  89),  1802;  and  to  the  ludiau  Companies' 
Act  X,  of  1800,  verbatim. 

(85)  If  one  auditor  only  is  appointed,  all  the 
provisions  herein  contained  relating  to  auditors  shall 
apply  to  him. 

Art.  85  of  tabic  A  to  the  English  Companies'  Act  (25 
and  20  Vic,  c.  89),  1802;  and  to  the  ludiau  Companies' 
Act  X.  of  1800,  verbatim. 

(86)  The  auditors  may  be  members  of  the  Com-  Auditors  may 
pany ;  but  no  person  is  eligible  as  an  auditor  who  is  ^^  compimy. 
interested  otherwise  than  as  a  member  in  any  trans- 
action of  the  Company ;    and  no  director  or  other 

officer  of  the  Company  is  eligible  during  his  continu- 
ance in  office. 

Art.  86  of  table  A  to  the  Engliiili  Companies'  Act  (25 
and  2G  Vic,  c  89),  1802;  and  to  the  Indian  Companieii' 
Act  X.  of  1800j  vtrbatifU, 
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[Table  A, 


Election  of 
auditors. 


Bemunera- 
tion  of 
auditors. 


Be-eligible. 


Casual 
vacancies. 


Appointment 
bv  Lfocal 
Government. 


Duties  of 
auditors. 


(87)  The  election  of  auditors  shall  be  raade  by 
the  Company  at  their  ordinary  meeting  in  each  year. 

Art>.  87  c.r  tablo  A  to  tlio  Entrlish  C«)m])anies'  Art  (2r, 
ami  2(j  Vif.,  c.  Hl»),  \Hir2  ;  anil  {o  the  JuiJiiiu  Compauieh' 
Afj  X.  of  l^GGj  I'i'tltalim, 

(88)  The  remuneration  of  the  first  auditors  shall 
be  fixed  by  the  directors ;  that  of  subsequent  auditors 
shall  be  fixed  by  the  Company  in  general  meeting. 

Art.  S8  of  table  A  to  tlie  English  CompaiiioK'  Act  (25 
aiul  2G  Vi('.,  o.  89),  ]8()2;  and  to  tlie  Iniliau  Cunipunieh* 
Act  X,  of  1860,  verbatlvi. 

(89)  Any  auditor  shall  be  re-eligible  on  his 
quitting  oflBce. 

Art.  89  of  table  A  to  the  English  Companies'  Act  (25 
anil  20  Vic,  c.  89),  1802;  and  to  the  Indian  Conij)aniea' 
Act  X.  of  1800,  verbatim, 

(90)  If  .any  casual  vacancy  occurs  in  the  office 
of  any  auditor  appointed  by  the  Company,  the 
directors  shall  forthwith  call  an  extraordinary  general 
meeting  for  the  purpose  of  supplying  the  same. 

Art.  90  of  table  A  to  the  English  Companies'  Act  (25 
and  20  Vic,  c.  89),  1802;  and  to  the  Indian  Companieti' 
Act  X,  of  1800,  verbatim. 

(91)  If  no  election  of  auditors  is  made  in  manner 
aforesaid,  the  Local  Government  may,  on  the  applica- 
tion of  not  less  than  five  members  of  the  Company, 
appoint  an  auditor  for  the  current  year,  and  fix  the 
remuneration  to  be  paid  to  him  by  the  Company  for 
his  Services. 

Art.  91  of  table  A  to  the  English  Companies'  Act  (25 
and  20  Vic,  c  89),  18r,2,  sidistitnting  '*  Local  (u>vei-n- 
nicnt'Mur  *M^)ard  of  IVadc"  in  that  article^  and  to  the 
Indian  Companies'  Act  X,  of  1800,  rcrhfttim. 

(92)  Every  auditor  shall  be  supplied  with  a  copy 
of  the  balance-sheet,  and  it  shall  be  his  duty  to 
examine  the  same  with  the  accounts  and  vouchers 
relating  thereto. 

Art.  92  of  table  A  to  the  English  Companies'  Act  (25 
and  20  Vic,  c  89),  1802;  and  to  the  Indian  Companies' 
Act  X.  of  1800,  verbatim, 

(93)  Every  auditor  shall  have  a  list  delivered  to 
him  of  all  books  kept  by  the  Companyi  and  shall  at 
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all  reasonable  times  have  access  to  the  books  and 
accounts  of  the  Company.  He  may,  at  the  expense 
of  the  Company,  employ  accountants  or  other 
persons  to  assist  him  in  investigating  such  accounts, 
and  he  may,  in  relation  to  such  accounts,  examine 
the  directors  or  any  other  oSicer  of  the  Company. 

Art.  93  of  tahio  A  to  the  Kiigllsh  Companies'  Act  [2^^ 
an<l  j!()  Vic,  r.  S'J),  KS(»2j  aud  lo  the  Indiaa  Cuiopaiiie.s' 
Act  X*  of  lb (50,  verbatim. 

(94)  The  auditors  shall  make  a  report  to  the 
members  upon  the  balance-sheet  and  accounts,  and 
in  every  such  report  they  shall  state  whether  in  their 
opinion,  the  balance-sheet  is  a  fall  and  fair  balance- 
sheet,  containing  the  particulars  required  by  these 
regulations  and  properly  drawn  up  so  as  to  exhibit 
a  true  and  correct  view  of  the  state  of  the  Com- 
pany's affairs,  and,  in  case  they  have  called  for 
explanations  or  information  from  the  directors,  whe- 
ther such  explanations  or  information  have  or  has 
been  given  by  the  directors  and  whether  they  or  it 
have  or  has  been  satisfactory.  Such  report  shall  be 
read,  together  with  the  report  of  the  directors,  at 
the  ordinary  meeting. 

Art.  94  of  tjiblo  A  to  the  English  Companies'  Art  (L'5 
and  26  Vic,  c.  89),  1862;  aud  to  the  ludiau  Oouipanieb' 
Act  X.  of  1866,  verbatim. 

As  to  how  far  auditors  are  agents  of  the  sliareholdersi  see  Mr.  Buck* 
ley's  note  to  the  above  article^  4th  ed.,  p.  406- 

Notices. 

(95)  A  notice  may   be  served  by  the  Company  Service  of 
upon  any  member  either  personally  or  by  sending  it  '*°^**^^*" 
through  the  post  in  a  letter  addressed  to  such  mem- 
ber at  his  registered  place  of  abode. 

Art.  95  of  table  A  to  the  English  Companies'  Act  (25  and 
26  Vic,  c.  89),  1862,  omitting  the  word  ^'prepaid" 
before  **  hotter"  in  that  article ;  and  to  the  Indian  Companies' 
Act  X.  of  1866,  verbatim. 

The  registered  adclfess  must  be  in  fact  the  address  of  the  tnemher  to 
render  vtilid  the  sertice  of  legal  proceedings  there,  even  though  the 
articles  contained  a  provision  that  notices,  required  to  be  served  by  the 
Company  on  shareholders,  might  be  served  by  leaving  them  nt  their 
registered  addresses,  ex  parte  Chatterig,  In  rr  Studer^  L.  R.  10  Ch#, 
227 ;  see  also  London,  Bombay  and  Mediterranean  Bank  v.  Oovind 
Ramchnndraf  I.  L.  R.,  5  Bom.,  223,  where  it  was  held  by  fVest,  J.,  that 
the  address  or  residence  of  a  member  of  a  Company  entered  in  the  register 
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[Table  A, 


Notice  to 
persons 
jointly 
entitled  to 
shares. 


Notice  by 
post. 


of  shareholderf ,  thoiif^h  sufficiently  ascertained  for  the  purposes  of  the 
Company,  is  not,  therefore,  ascertained  for  a  service  of  legal  proceedings. 
For  the  purpose  of  such  service  care  must  be  taken  to  ttnd  out  the  last 
known  place  of  ab«»de  of  the  alleged  c  mtributory.  and  to  effect  substituted 
service  there.  And  in  In  rb  London  and  Staffordshire  Fire  Insurance 
Co  ,  24  Ch.  D  ,  149,  Pearson,  /.,  held  that  the  provisions  of  this  art., 
and  art.  97  for  the  service  of  notices  by  a  (Company  on  its  members,  apply 
only  to  notices  relating  to  the  ordinary  business  of  the  Company,  and  that 
service  in  the  manner  in  these  articles  pointed  out  was  not  sufficient  for 
the  purpose  of  fixing  a  shareholder  with  knowledge  of  a  misrepresen- 
tati<m  which  would  have  entitled  him  to  repudiate  his  shares,  unless  he 
had  been  guilty  of  laches  after  notice  of  misrepresentation. 

(96)  All  notices  directed  to  be  given  to  the 
members  shall,  with  respect  to  any  share  to  which 
persons  are  jointly  entitled,  be  given  to  whichever 
of  such  persons  is  named  first  in  the  register  of 
members;  and  notice  so  given  shall  be  sufficient 
notice  to  all  the  holders  of  such  share. 

Art.  96  of  table  A  to  tbc  English  Companies*  Act  (25  and 
26  Vic,  c.  89),  1802;  aud  to  tho  Indian  Cumpauies'  Act  X. 
of  1860,  verbatim, 

(97)  Any  notice,  if  served  by  post,  shall  be 
deemed  to  have  been  served  at  the  time  when  the 
letter  containing  the  same  would  be  delivered  in  the 
ordinary  course  of  the  post ;  and,  in  proving  such 
service,  it  shall  be  sufficient  to  prove  that  the  letter 
containing  the  notice  was  properly  addressed  and 
put  into  the  post  office. 

Art.  97 of  tahU;  A  to  tho  English  CoLtipanirs'  Act  (25 and 
26  Vic,  c.  89),  1862;  and  to  tho  Indian  Couspaniea'  Act 
X.  of  1866,  vcrbaiim. 

See  note  to  article  95,  supra. 
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TABLE  B(i). 

Table  of  Fkes  to  be  paid  to  the  Registrar  of 
joint  stock  Companies  by  a  Company  having  a 
capital  divided  into  shares. 

Rs.    a.    p. 

For  registration  of  a  Company 
whose  nominal  capital  does  not 
exceed  Rs.  20,000,  a  fee  of         ...     40     0     0 

For  registration  of  a  Company 
'  whose  nominal  capital  exceeds 
Rs.  20,000,  the  above  fee  of  forty 
rupees,  with  the  following  addi- 
tional fees  regulated  according 
to  the  amount  of  nominal  caj  ital ; 
(that  is  to  say) — 

For  every  10,000  rupees  of 
nominal  capital,  or  part  of 
10,000  rupees,  after  the  first 
20,000  rupees,  up  to  50,000 
rupees  

For  every  10,000  rupees  of 
nominal  capital,  or  part  of 
10,000  rupees,  after  the  first 
50,000  rupees,  up  to  1 0,00,000 
rupees  

For  every  10,000  rupees  of 
nominal  capital,  or  part  of 
10,000  rupees  after  the  first 
10,00,000  rupees     10     0 

For  registration  of  any  increase  of 
capital  made  after  the  first  regis- 
tration of  the  Company,  the  same 
fees  per  10,000  rupees,  or  part  of 
10,000  rupees,  as  would  have  been 
pajable  if  such  increased  capital 
had  formed  part  of  the  original 
capital  at  the  time  of  registra- 
tion. 

Provided  that  no  Company  shall  be 
liable  to  pay  in  respect  of  nominal 


20     0     0 


5     0     0 
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Rs.  a.  p. 
capital  on  registration,  or  after- 
wards any  g^reater  amount  of  fees 
than  1,000  rupees,  taking  into 
account,  in  the  case  of  fees  payable 
on  an  increase  of  capital  after 
registration,  the  fees  paid  on  re- 
gistration. 

For  registration  of  any  existing 
Company,  except  such  Companies 
as  are  by  this  Act  exempted  from 
payment  of  fees  in  respect  of 
registration  under  this  Act  the 
same  fee  as  is  charged  for  regis- 
tering a  new  Company, 

For  registering  any  document  here- 
by required  or  authorized  to  be 
regibtered,  other  than  the  memo- 
randum of  association    6     0     0 

For  making  a  record  of  any  fact 
hereby  authorized  or  required  to 
be  recorded  by  the  Registrar  of 
Companies,  a  fee  of        .,.         ...       6     0     0 

Cf.  Table  B  to  English  Act,  1862. 

Table  B  to  Indian  Act,  1866,  verbatim, 
(i)  Sec.  40  supra,  p.  29  and  sec.  95  supra,  p.  83. 

TABLE  C(i). 

Table  op  Fees  to  be  paid  to  the 
Registrar  of  joint  stock  Companies  by  a 
Company  not  having  a  capital  divided 
into  shares  : — 

'  For  registration  of  a  Company 
whose  number  of  members,  as 
stated  in  the  articles  of  associa- 
tion, does  not  exceed  20  ...     40     0     0 

For  registration  of  a  Company 
whose  number  of  members,  as 
stated  in  the  articles  of  associa- 
tion, exceeds  20,  but  does  not 
exceed  100  ...  100    0    0 


Digitized  by 


Google 


244  companies'  act,  sched.  i. 

Rs.  a*  p. 
For  registration  of  a  Company  whose 
number  of  members,  as  stated  in 
the  articles  of  association,  exceeds 
100,  bnt  is  not  stated  to  be  un- 
limited, the  above  fee  of  Rs.  100, 
with  an  additional  Rs.  5  for  every 
60  members,  or  less  number  than 
50  members,  after  the  first  100. 

For  registration  of  a  Company  in 
which  the  number  of  members  is 
stated  in  the  articles  of  associa- 
tion to  be  unlimited,  a  fee  of      ...  400     0     0 

For  registration  of  any  increase  in 
the  number  of  members  made  after 
the  registration  of  the  Company, 
in  respect  of  every  50  members, 
or  less  than  50  members,  of  such 
increase    ••.         ...         ...         ...       5     0     0 

Provided  that  no  one  Company  shall 
be  liable  to  pay  on  the  whole  a 
greater  fee  than  Rs.  400  in  respect 
of  its  number  of  members,  taking 
into  account  the  fee  paid  on  the 
first  registration  of  the  Company. 

For  registration  of  any  existing 
Company,  except  such  Companies 
as  are  by  this  Act  exempted  from 
payment  of  fees  in  respect  of 
registration  under  this  Act(ii),  the 
same  fee  as  is  charged  for  regis- 
tering a  new  Company. 

For  registering  any  document  hereby 
required  or  authorized  to  be  regis- 
tered, other  than  the  memoran- 
dum  of  association        ...         ...       5     0    0 

For  making  a  record  of  any  fact  here- 
by authorised  or  required  to  be 
recorded  by  the  Registrar  of  Com- 
panies, a  fee  of    ...         ...         ...       5     0    0 

Table  0  to  English  Act,  1862. 
Table  C  to  Indian  Act,  1866. 

(i)  see  sees.  40  and  95  supra,  pp.  29  and  8S. 
(ii)  Sec.  233  supra,  p.  182. 
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FORM  D. 

Form  of  Statement  Referred  to  in  Part  III. 

OP  THE  ACT(i). 

*  The  Capital  of  the  Company  is  Rs. 
divided  into  shares  of  each. 

The  number  of  shares  issued  is  .     Calls  to 

the  amount  of  Rs,  per  share  have  been  made, 

under  which  the    sum   of  Rs.  has   been 

received. 

The  liabilities  of  the  Company  on  the  first  day  of 
January  {or  July)  were : — 

Debts  owing  to  sundry  persons  by  the  Company. 

Under  decree,  Rs. 

On  mortgages  or  bonds,  Rs. 

On  notes,  bills  or  hundis,  Rs. 

On  other  contracts,  Rs. 

On  estimated  liabilities,  Rs. 

The  assets  of  the  Company  on  that  day  were  : — ^^ 

Government  securities  [jstating  them],  Rs. 

Bills  of  exchange,  hundis  and  promissory 
notes,  Rs. 

Cash  at  the  bankers^  Rs. 

Other  securities,  Rs. 

Form  D  to  English  Act,  1862 ;  and  Form  D  to  Indian 
Act,  1866. 

*  If  the  Company  has  no  capital  divided  into  shares,  the  portion  of  the 
statement  relating  to  capital  and  shares  must  be  omitted* 
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Second  Schedule. 

(See  Section  95,  supra,  p.  83), 

FORM  A. 

Memorandum  of  association  of  a  Company  limited 
bj  shares(i). 

1  st, — The  name  of  the  Company  is  **  The 
Company,  Limited." 

2nd,  The  registered  office  of  the  Company  will 
be  situate  in 

3rrf.— The  objectsCii)  for  which  the  Coraji^any  is  es- 
tablished are  **  and  the  doing  all  such 
other  things  as  are  incidental  or  conducive(m)  to  the 
attainment  of  the  above  objects." 

4^A. — The  liability  of  the  members  is  limited, 

5/A. — The  capital  of  the  Company  is  Rs. 
divided  into  shares  of  Rs.  each. 

We,  the  several  persons  whose  names  and  addresses 
are  subscribed,  are  desirous  of  being  formed  into 
a  Company  in  pursuance  of  this  memorandum  of 
association,  and  we  respectively  agree  to  take  the 
number  of  shares  in  the  capital  of  the  Company  set 
opposite  our  respective  names  : — 


Names,  addresses  and  description 
of  subscribers. 

Number  of  shares  tnken  by  cttcb 
subscriber. 

1.  A.B.  of 

2.  G.D.   of 
8.     E.F.  of 

4.  O.H.  of 

5.  I.J.    of 

6.  K.L.   of 

7.  M.N.oi 

Total  sbaros  taken... 

Dated  the 


day  of 


Witness  to  the  above  signatures. 
0.  P.  of 
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Second  schedule  Form  A^  English  Act,  1362^  and  Indian 
Act,  1866. 

(i)  Sec.  8,  supra,  p.  7. 

(ii)  See  Buckley,  4th  ed.,  470. 

(iii)  See  Buckley,  4th  ed.,  470  and  cases  there  cited. 


FORM  B. 

Memorandum  and  articles  of  association  of  a 
Company  limited  by  guarantee,  and  not  having  a 
capital  divided  into  shares(i). 

Memorandum  of  Association. 

^st. — The  name  of  the  Company  is  **  The  Mutual 
Crtlcutta  Marine  Association,  Limited." 

2nd. — The  registered  office  of  the  Company  will 
be  situate  in  Calcutta. 

Zrd, — The  objects  for  which  the  Company  is 
established  are  **  the  mutual  insurance  of 
ships  belonging  to  Members  of  the  Com- 
pany, and  the  doing  all  such  other  things 
as  are  incidental  or  conducive(ii)  to  the 
attainment  of  the  above  objects." 

4M. — Every  member  of  the  Company  undertakes 
to  contribute  to  the  assets  of  the  Company, 
in  the  event  of  the  same  being  wound  up 
during  the  time  that  he  is  a  member,  or 
within  one  year  afterwards,  for  payment  of 
the  debts  and  liabilities  of  the  Company 
contracted  before  the  time  at  which  he 
ceases  to  be  a  member,  and  the  costs, 
charges  and  expenses  of  winding-up  the 
same,  and  for  the  adjustment  of  the  rights 
of  the  contributories  amongst  themselves, 
such  amount  as  may  be  required  not  ex- 
ceeding Rs.  100. 

We,  the  several  persons  whose  names  and  ad- 
dresses are  subscribed,  are  desirous  of  being  formed 
into  a  Company  in  pursuance  of  this  memorandum 
of  association. 
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Names,  Addresses  and  Descriptions  of  Subscribers. 


1. 

A.  B.  of 

2. 

G.  D.  „ 

3. 

E.  F.  „ 

4. 

O.  H.  „ 

6. 

/.       t/.      ,, 

6. 

K»     L.       yj 

7. 

M.  N.  „ 

Dated  the 

day  of 

Witness  to  the  above  signatures, 

0.  P.  of 

Articles  of  Association  to  accompany  preceding 
Memorandum  of  Associatio7Kui). 

(1)  The  Company,  for  the  purpose  of  registra- 
tion is  declared  to  consist  of  five  hundred  raetnbers(iv). 

(2)  The  directors  hereinafter  mentioned  may, 
whenever  the  business  of  the  association  requires  it, 
register  an  increase  of  members. 

Definition  of  Members. 

(3)  Every  person  shall  be  deemed  to  have 
agreed  to  become  a  member  of  the  Company  who 
insures  any  ship  or  share  in  a  ship  in  pursuance  of 
the  regulations  hereinafter  contained. 

General  Meetings. 

(4)  The  first  general  meeting  shall  be  held  at 
such  time,  not  being  more  than  three  months  after 
the  incorporation  of  the  Company,  and  at  such  place 
as  the  directors  may  determine. 

(5)  Subsequent  general  meetings  shall  be  held 
at  such  time  and  place  as  may  be  prescribed  by  the 
Company  in  general  meeting  ;  and,  if  no  other  time 
or  place  is  prescribed,  a  general  meeting  shall  be 
held  on  the  first  Monday  in  February  in  every  year, 
at  such  place  as  may  be  determined  by  the  directors. 

(6)  The  abovementioned  general  meetings  shall 
be  called  ordinary  meetings  ;  all  other  general  meet- 
ings shall  be  called  extraordinary. 

(7)  The  directors  may,  whenever  they  think  fit, 
and  they  shall,   upon  a  requisition  made  in  writing 
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by  any  five  or  more  members,  convene  an  extraordi- 
nary general  meeting. 

(8)  Any  requisition  made  by  the  members  shall 
express  the  object  of  the  meeting  proposed  to  be 
called,  and  shall  be  left  at  the  registered  oflBce  of  the 
Company. 

(9)  Upon  the  receipt  of  such  requisition,  the 
directors  shall  forthwith  proceed  to  convene  a  gen- 
eral meeting.  If  they  do  not  proceed  to  convene 
the  same  within  twenty-one  days  from  the  date  of 
the  requisition,  the  requisitionists  or  any  other  five 
members  may  themselves  convene  a  meeting. 

Proceedings  at  General  Meetings. 

(10)  Seven  days'  notice  at  the  least,  specifying 
the  place,  the  day  and  the  hour  of  meeting,  and,  in 
case  of  special  business,  the  general  nature  of  such 
business,  shall  be  given  to  the  members  in  manner 
hereinafter  mentioned,  or  in  such  other  manner, 
if  any,  as  may  be  prescribed  by  the  Company  in 
general  meeting ;  but  the  non-receipt  of  such  notice 
by  any  member  shall  not  invalidate  the  proceedings 
at  any  general  meeting. 

CU)  All  business  shall  be  deemed  special  that 
is  transacted  at  an  extraordinary  meeting,  and  all 
that  is  transacted  at  an  ordinary  meeting,  with  the 
exception  of  the  consideration  of  the  accounts, 
balance-sheets  and  the  ordinary  report  of  the  direc- 
tors, 

(12)  No  business  shall  be  transacted  at  any 
meeting,  except  the  declaration  of  a  dividend,  unless 
a  quorum  of  members  is  present  at  the  commence- 
ment of  such  business.  Such  quorum  shall  be 
ascertained  as  follows,  that  is  to  say  : — if  the  mem- 
bers of  the  Company  at  the  time  of  the  meeting  do 
not  exceed  ten  in  number,  the  quorum  shall  be  five; 
if  they  exceed  ten,  there  shall  be  added  to  the  above 
quorum  one  for  every  five  additional  members  up  to 
fifty,  and  one  for  every  ten  additional  members  after 
fifty ;  with  this  limitation,  that  no  quorum  shall  in 
any  case  exceed  thirty. 

(13)  If,  within  one  hour  from  the  time  appointed 
for  the  meeting,  a  quorum  of  members  is  not  present, 
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the  meeting,  if  convened  upon  the  requisition  of  the 
members,  shall  be  dissolved.  In  any  other  case,  it 
shall  stand  adjourned  to  the  same  day  in  the  follow- 
ing week,  at  the  same  time  and  place ;  and,  if  at 
such  adjourned  meeting  a  quorum  of  members  is  not 
present,  it  shall  be  adjourned  sine  die. 

(14)  The  chairman  (if  any)  of  the  directors  shall 
preside  as  chairman  at  every  general  meeting  of 
the  Company, 

(15)  If  there  is  no  such  chairman,  or  if  at  any 
meeting  he  is  not  present  at  the  time  of  holding  the 
same,  the  members  present  shall  choose  some  of 
their  number  to  be  chairman  of  such  meeting. 

(16)  The  chairman  may,  with  the  consent  of  the 
meeting,  adjourn  any  meeting  from  time  to  time  and 
from  place  to  place ;  but  no  business  shall  be  trans- 
acted at  any  adjourned  meeting  other  than  the  busi- 
ness left  unfinished  at  the  meeting  from  which  the 
adjournment  took  place, 

(17)  At  any  general  meeting,  unless  a  poll  is 
demanded  by  at  least  five  members,  a  declaration  by 
the  chairman  that  a  resolution  has  been  carried,  and 
an  entry  to  that  effect  in  the  book  of  proceedin<rs  of 
the  Company,  shall  be  sufficient  evidence  of  the  fact, 
Tvithout  proof  of  the  number  or  proportion  of  the 
votes  recorded  in  favour  of  or  against  such  resolu- 
tion. 

(18)  If  a  poll  is  demanded  in  manner  aforesaid* 
the  same  shall  be  taken  in  such  manner  as  the  chair- 
man directs  ;  and  the  result  of  such  poll  shall  be 
deemed  to  be  the  resolution  of  the  Company  in 
general  meeting. 

Votes  of  Members, 

(19)  Every  member  shall  have  one  vote  and  no 
more. 

(20)  If  any  member  is  a  lunatic  or  icjiot,  he 
may  vote  by  his  committee  or  other  legal  curator :  if 
any  member  is  a  minor,  he  may  vote  by  his  guardian 
or  any  one  of  his  guardians  if  more  than  one. 

(21)  No  member  shall  be  entitled  to  vote  at  any 
meeting  unless  all  monies  due  from  him  to  the  Com- 
pany have  been  paid. 
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(22)  Votes  may  be  given  either  personally  or  by 
proxies.  A  proxy  shall  be  appointed  in  writing  un- 
der the  hand  of  the  appointor,  or,  if  such  appointor 
is  a  corporation,  under  its  common  seal. 

(23)  No  person  shall  be  appointed  a  proxy  who 
is  not  a  member,  and  the  instrument  appointing  him 
shall  be  deposited  at  the  registered  office  of  the 
Company  not  less  than  forty-eight  hours  before  the 
time  of  holding  the  meeting  at  which  he  proposes 
to  vote. 

(24)  Any  instrument  appointing  a  proxy  shall 
be  in  the  following  form  :— 

Company,  Limited. 

I,  ,  of 

being  a  member  of  the 

Company  Limited,  hereby  appoint  •  , 

of  ,  as  my  proxy,  to  vote  for 

me  and  on  my  behalf  at  the  (ordinary  or  extra- 
ordinary, as  the  case  may  be)  general  meeting  of  the 
Company  to  be  held  on  the  day  of  , 

and  at  any  adjournment  thereof  {or  at  any  meeting 
of  the  Company  that  may  be  held  in  the  year  ). 

As  witness  my  hand,  this  day  of 

Signed  by  the  said 
in  the  presence  of 

Directors, 

(25)  The  number  of  the  directors  and  the  names 
of  the  first  directors  shall  be  determined  by  the  sub- 
scribers of  the  memorandum  of  association. 

(26)  Until  directors  are  appointed,  the  sub- 
scribers of  the  memorandum  of  association  shall  be 
deemed  to  be  directors. 

Powers  of  Directors. 

(27)  The  business  of  the  Company  shall  be 
managed  by  the  directors,  who  may  exercise  all  such 
powers  of  the  Compiany  as  are  not  hereby  required 
to  be  exercised  by  the  Company  in  general  meeting; 
but  no  regulation  made  by  the  Company  in  general 
meeting  shall  invalidate  any  prior  act  of  the  direc- 
tors which  would  have  been  valid  if  such  regulation 
had  not  been  made. 
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Election  of  Directors. 

(28)  The  directors  shall  be  elected  annually  by 
the  Company  in  general  meeting. 

Business  of  Company. 

(Here  insert  rules  as  to  mode  in  which  busi' 
ness  of  insurance  is  to  be  conducted.) 

Accounts. 

(29)  The  accounts  of  the  Company  shall  be 
audited  by  a  Committee  of  five  members,  to  be  called 
the  audit-committee. 

(30)  The  first  audit-committee  shall  be  nominated 
by  the  directors  out  of  the  body  of  members. 

(31)  Subsequent  audit-committees  shall  be  nomi- 
nated by  the  members  at  the  ordinary  general  meet- 
ing in  each  year. 

(32)  The  audit-committee  shall  be  supplied  with 
a  copy  of  the  balance-sheet,  and  it  shall  be  their  duty 
to  examine  the  same  with  the  accounts  and  vouchers 
relating  thereto. 

(33)  The  audit-committee  shall  have  a  list 
delivered  to  them  of  all  books  kept  by  the  Company, 
and  they  shall  at  all  reasonable  times  have  access  to 
the  books  and  accounts  of  the  Company. 

They  may,  at  the  expense  of  the  Company,  employ 
accountants  or  other  persons  to  assist  them  in  inves- 
tigating such  accounts,  and  they  may,  in  relation  to 
such  accounts,  examine  the  directors  or  any  other 
oflBcer  of  the  Company. 

(34)  The  audit-committee  shall  make  a  report  to 
the  members  upon  the  balance-sheet  and  accounts, 
and  in  every  such  report  they  shall  state  whether, 
in  their  opinion,  the  balance-sheet  is  a  full  and  fair 
balance-sheet  containing  the  particulars  required  by 
these  regulations  and  properly  drawn  up,  so  as  to 
exhibit  a  true  and  correct  view  of  the  state  of  the 
Company's  affairs,  and,  in  case  they  have  called 
for  explanations  or  information  from  the  directors, 
whether  such  explanations  or  information  have  or 
has  been  given  by  the  directors,  and  whether  they  or 
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it  have  or  has  been  satisfactory ;  and  such  report  shall 
be  read  together  with  the  report  of  the  directors  at 
the  ordinary  meeting. 

Notices. 

(35)  A  notice  may  be  served  by  the  Company 
upon  any  member,  either  personally,  or  by  sending 
it  through  the  post  in  a  letter  addressed  to  such 
member  at  his  registered  place  of  abode. 

(36)  Any  notice,  if  served  by  post,  shall  be 
deemed  to  have  been  served  at  the  time  when  the 
letter  containing  the  same  would  be  delivered  in  the 
ordinary  course  of  the  post;  and,  in  proving 
such  service,  it  shall  be  sufficient  to  prove  that  the 
letter  containing  the  notice  was  properly  addressed 
and  put  into  the  post  office. 

Winding '11^. 

(37)  The  Company  shall  be  wound-up  voluntarily 
whenever  an  extraordinary  resolution,  as  defined  by 
The  Indian  Companies'  Act,  1862(v),  is  passed,  re- 
quiring the  Company  to  be  wound-up  voluntarily. 

Names  J  Addresses  and  Descriptions  of  Subscribers. 

Merchant. 


1 

A.  B,  of 

2 

C.  D.  of 

3 

E.  F.  of 

4 

0.  B.  of 

5 

I.  J.    of 

d 

K.L.   of 

7 

M.  N.  of 

Dated  the         day  of  18     • 

Witness  to  the  above  signatures, 

0.  P.  of 

Form  B,  second  schedule,  English  Act,  1862. 
Form  B,  Indian  Act,  1866. 

(i)  Sees.  9  supra,  p.  8,  and  37  supra,  p.  27. 
(ii)  See  Buckley,  4th  ed.,  470. 
(iii)  Sec.  37,  sttprOf  p.  27. 
(iv)  As  to  notice  of  increase  of  number,  sec.  57,  supra,  p.  48. 

(v)  This  should  be  1882,  now. 
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FORM  C. 

Memorandum  and  articles  of  association  of  a 
Company  limited  by  guarantee,  and  having  a  capital 
divided  into  shares(i). 

Memorandum  of  Association. 

1st. — The  name  of  the  Company  is  "  The  Hotel 
Company,  Limited.'* 

2nd. — The  registered  office  of  the  Company  will  be 
situate  in 

Srd. — The  objects  for  which  the  Company  is  estab- 
lished are  "  the  facilitating  travelling  in  by 
providing  hotels  and  conveyances  by  sea  and  by  land 
for  the  accommodation  of  travellers,  and  the  doing  all 
such  other  things  as  are  incidental  or  conducive(u)  to 
the  attainment  of  the  above  objects." 

4  th. — Every  member  of  the  Company  undertakes 
to  contribute  to  the  assets  of  the  Company,  in  the 
event  of  the  same  being  wound-up  during  the  time 
that  he  is  a  member,  or  within  one  year  afterwards, 
for  payment  of  the  debts  and  liabilities  of  the 
Company  contracted  before  the  time  at  which  he 
ceases  to  be  a  member,  and  the  costs,  charges  and 
expenses  of  winding-up  the  same,  and  for  the  adjust- 
ment of  the  rights  of  the  contributories  amongst 
themselves,  such  amount  as  may  be  required,  not 
exceeding  Rs.  200. 

We,  the  several  persons  whose  names  and  addresses 
are  subscribed,  are  desirous  of  being  formed  into  a 
Company  in  pursuance  of  this  memorandum  of 
association* 


Names, 

,  Addresses, 

and 

Descriptions  of 

Subscribers, 

1 

A.  B.  of 

2 

C.  D.  of 

S 

E.  F.  of 

4 

G.  H.  of 

5 

/.  J.  of 

6 

K.  L.  of 

7 

M.N.oi 

Dated  the       day  of  18     . 

Witness  to  the  above  signatures. 
O.  P.  of 
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Articles    of    Association    to    accompany    preceding 
Memorandum  of  Association(\ii)* 

1.  The  capital  of  the  Company  shall  consist  of 
five  lakhs  of  rupees,  divided  into  five  thousand  shares 
of  one  hundred  rupees  each. 

2.  The  directors  may  with  the  sanction  of  the 
Company  in  general  meeting,  reduce  the  amount  of 
shares. 

3.  The  directors  may,  with  the  sanction  of  the 
Company  in  general  meeting,  cancel  any  shares 
belonging  to  the  Company. 

4.  All  the  articles  of  table  A  shall  be  deemed  to 
be  incorporated  with  these  articles,  and  to  apply  to 
the  Company. 

We,  the  several  persons  whose  names  and 
addresses  are  subscribed,  agree  to  take  the  number  of 
shares  in  the  capital  of  the  Company  set  opposite 
our  respective  names. 


Names,  addresses  and  descrip- 
tions of  subscribers. 

Number  of  sbiires  taken  by 
each  subscriber. 

1 

2 
3 
4 
5 
6 
7 

A.  B.  of 

c:  J),  of 

E.  F.  of 

a.  H.  of 

I.  J.  of 
K.  h.  of 

M.  N.  of 

Total  shares  taken 

Dated  the         day  of  18     . 

Witness  to  the  above  signatures, 

O.  P.  of 

Form  C.  second  schedule,  English  Act,  1862;  and  Indian 
Act,  1866. 

(i)  Sees.  9  and  37,  supra,  pp.  8,  27. 
(ii)  See  Buckley,  4th  ed.,470. 
(iii)  Sec.  37,  supra^  p.  27. 
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FORM  D. 

Memorandum  and  articles  of  association  of  an 
unlimited  Company  having  a  capital  divided  into 
sharesCO. 

Memorandum  of  Association. 

\st. — The  name  of  the  Company  is  "  The  Patent 
Company." 

2nd. — The  registered  office  of  the  Company  will 
be  situate  in 

3rrf. — The  objects  for  which  the  Company  is 
established  are  "  the  working  of  a  patent  method 
of  ,  of  which  method  O,  P.  of  is  the 

sole  patentee." 

We,  the  several  persons  whose  names  are  sub- 
scribed, are  desirous  of  being  formed  into  a  Company 
in  pursuance  of  this  memorandum  of  association. 

Names^  Addresses^  and  Descriptions  of  Subscribers, 

1  A.  B.  of 

2  C.  D.  of 

3  E.  F.  of 

4  a.  H.  of 

5  /.    ./.   of 

6  K.  L.  of 

7  M,  N,  of 

Dated  the  day  of  18     . 

Witness  to  the  above  signatures. 
Q.  R.  of 

Articles  of  Association    to   accompany   the  preceding 
Memorandum  of  Association{ii). 

Capital  of  the  Company. 

The  capital  of  the  Company  is  twenty  thousand 
rupees  divided  into  twenty  shares  of  one  thousand 
rupees  each. 

Application  of  Table  A. 

All  the  articles  of  Table  A(i")  shall  be  deemed  to 
be  incorporated  with  these  articles,  and  to  apply  to 
the  Company. 
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"We,  the  sevpral  persons  TrTiose  nauies  and  nddresf^en 
are  subscribed,  aprree  fo  take  the  nnmber  of  shares 
in  the  capital  of  the  Companj  »et  opposite  oar 
respective  names. 


Names,  nHilrewes.  jiikI  ilwcrip- 

Niiwber  of  shnrex  taken  hj 

tioiM  of  sabscribrra. 

sii^fTifcctt. 

1 

A.  n.  of 

2 

n.  D.  of 

3 

E.  F.  of 

4 

G.  11.  of 

5 

I.  J.  of 

6 

K.  L.  of 

7 

M.  N.  of 

Total  shares  taken 

Dated  fhe  day  of 


18 


Witness  to  the  above  signatures. 
Q   R.  of 
Form  D,  second  schedule,  Engh'sh  Act,  1S62  j  and  India 
Act,  1 866. 

(i)  Sec.  10,  gwpra,  p.  V,  and  »ec.  159,  tupra^  p.  27- 
(ii)  Sec.  1^7.  supra^  p.  27. 
(iii)  See  table  A,  supra. 


Corn- 
Nominal 
shares 


FORM  E. 

As  required  by  the  st^cond   part  of  the  foregoing 
Acl(i)» 

Summary  of  capital  and  shares  of  the 
pany  made  up  to  the  day  of 

capital  Rs.  divided  into 

of  Ks.  each. 

Nnmber  of  shares  taken  up  to  the         day  of 

There  has  bt?en  called  up  on  each  share  Rs. 

Total  amount  of  calls  received  Rs. 

Total  amount  of  calls  unpaid  Rs. 

List  of  persons  holding  shares  in  the 
Company  on  the  day  of  and  of  persons 

who  have  held  shares  therein  at  any  time  during  the 
year  immediately  preceding  the  said  day  of 

showing  their  names  and  addresses  'and  an 
account  of  the  shares  so  held. 
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The  EnglijiVi  Act  co-rttams  Form  T,  a  Trreii^e  to  hold  lancls.  wliich  i« 
vtinecessHry  iu  India,  see  n.  32,  aupra,  und  a  third  scliedule  'containing 
repealed  Acts.  The  Indian  Act  <'ontainfd  a  third  schtMlule  oontaiaiio^ 
repealed  Acts,  wlbich  U  wiMiece^»ary,  ^e  »ec.  2,  ftiij)ta,  (jip.  1,  2. 
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RULTlJS  made  hi/  the  Ulijh  Court  of  Judicature  at 
Bombay y  pursuant  to  secfioit  189  of  the  Indian 
Companies'  Act  X.  of  1866,  [see  sec.  254, 
supra.^ 

The  rules  made  by  the  Iligh  C«»urt  of  Judicature  at  Fort  Williamt 
Beiigal,  pursuant  to  Act  X.  of  1,866,  sec.  189,  are  practically  the  samet 
but  the  diftereijces  between  them  and  the  Bombay  rule*  will  be  found 
noted  to  the  latter  rules  respectively. 

Both  sets  of  rules  are  modelled  on  the  general  orders  of  11th  November 
1862.  issued  by  the  Enjrlish  Court  of  Chancery.  These  orders  will  be 
denoted  by  the  letters  G .  O. 

Abstract  of  the  Rules.  rules. 

Petition  to  wind-up  Company  1 —  5 

Order  to  wind-up  Company  6 —  7 

Official  Liquidator 8  — 18 

Proof  of  Debts    ....' 19—26 

List  of  Contributories    27 — 29 

Sales  of  Property 30 

Calls     31—33 

Payment  in  of   Monies    and    Deposit    of 

Securities     34—39 

Delivery   out   of  Securities    and    Payment 

out  and  Investment  of  Monies 40—42 

Meetings  of  Creditors  or  Contributories  ..,  43—45 

Direction  or  Sanction  of  the  Court  46 — 48 

Application  to  the  Court  or  Judge  under 

Sections  [153,  154,  156  and  187  of  X.  of 

1866] 49 

Advertisements   50 

Affidavits     51 

Register  and  File  of  Proceedings 52—63 

Provisional  Official  Liquidators 54 

Attendance  and  Appearance  of  Parties 55—57 

Service  of  Summonses,  Notices,  &c 58 — 69 

Termination  of  Winding-up 60 — 62 

Duties  of  Solicitors  of  Official  Liquidator.  63 

Forms 64 

Fees 65 

Taxation  of  Costs '. 66 

Power  of  Court  67 

Lieaving  Accounts,  List,  &c ,. 68 
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RULES. 

General  Directions      fiv^ 

Interpretation 70 

Application  of  Rules  71 

Commencement  of  Rules  72 

Petition  to  wind'vp  Company. 

1.  E\ery  petition  for  the  windinor-up  of  any 
Company  by  the  Corjrt,  or  subject  to  thesupervisio!i 
of  the  Court,  shall  be  intituled  :  In  the  matter  of 
"the  Indian  Companies'  Act-  1866,"  and  of  the 
Company  to  which  such  petition  shall  relate,  de- 
scribing the  Company  by  its  most  usual  style  or 
firm. 

G.  O.  rule  1,  Benpal  rule  1,  verbatim. 

Semblf^  nil  )>etitions,  he,  should  now  be  headed  **  Id  the  matter  uf 
the  Indian  Comfmnies*  Act  VI.  of  1882.'* 

2.  Every  such  petition  shall  be  advertised  14 
clear  days  before  the  hearing,  as  follows  : — 

(1)  In  the  case  of  a  Company  whose  registered 
office(i),  or  if  there  shall  be  no  such  office,  then 
whose  principal  or  last  known  principal  place  of 
business  is,  or  was  situate  within  the  Island  of 
Bombay,  once  in  the  Bombay  Government  Gazette^ 
and  once  at  least  in  two  English  Dnily  Newspapers 
and  two  Native  Neivi^papers  published  in  Bombay. 

(2)  In  the  case  of  any  other  Company,  once  in 
the  Bombay  Government  Gazette,  and  once  at  least  in 
two  local  newspapers,  or  if  there  should  be  none 
such,  in  two  newspapers  circulating  in  the  district 
where  such  registered  office  or  principal  or  last 
known  principal  place  of  business,  as  the  case  may 
be,  of  such  Company,  is  or  was  situate,  and  also  by 
proclamation  affixed  to  the  walls  of  the  Court 
House. 

The  advertisement(ii\  shall  state  the  day  on  which 
the  petitiou  was  presented,  and  the  name  and 
address  of  the  petitioner,  and  of  his  Attorney 
(if  any)(iii). 

Fourteen  days  is  here  substituted  for  seven  days  in  G.  O. 
rule  2,  and  the  Bengal  rule  2.  G.  O,  rule  2,  mutatis 
mutandis.  The  Bengal  role,  para.  1 ,  provides  for  advertise- 
ment  once  in  the  Calcutta  uazette,  and  once  at  least  in  two 
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Calcatta  daily  newspapers;  in  para.  2,  once  in  tbe  Calcutta 
Gazette  or  the  Gazette  of  India,  and  where  practicable,  once 
nt  lea^t  in  two  newapapers  circnhitin^  in  the  place  where 
sncli  registered  office,  or  principal  or  last  known  principal 
place  of  business  of  snch  Conopany  is  or  was  sitnate,  and 
also  by  proclamation  affixed  to  the  walls  of  the  Court  House, 

(i)  See  sec.  63, 9upra,  p.  58. 

(ii)  See  form  1  in  Hobedule  hereto. 

(iii)  See  rale  70,  po9t. 

The  seren  day*  under  G.  O.  nile  1?,  may  be  connted  in  the  raration, 
Buckley,  4tli  ed-,  5(53.  and  case  there  cited.  See  further  as  to  the  practice 
trader  the  rule  there,  ibid.  (,564,  565)  and  eases  there  cited. 

3.  Every  such  petition  shall,  unless  presented  hy 
the  Company,  be  served  at  the  registered  oflBce  (i) 
(if  any)  of  the  Company,  and  if  no  registered  oflBce, 
then  at  the  principal  or  last  known  principal  place 
of  business  of  the  Company,  if  any  such  can  be 
found,  upon  any  member,  officer,  or  servant  of  the 
Company  there,  or  in  case  no  such  member,  officer, 
or  servant  can  be  found  there,  then  by  being  left  at 
such  registered  office  or  principal  place  of  business, 
or  by  being  served  on  such  ro(»mber  or  members  of 
the  Company  as  the  Court  may  direct ;  and  every 
petition  of  the  winding-up  of  a  Company,  subject  to 
the  supervision  of  the  Court(ii)  shall  also  be  served 
upon  the  liquidator  (if  any)  appointed  for  the 
purpose  of  wiudiug-up  the  affairs  of  the  Company. 

G.  O.  rule  3,  Bengal  rule  S. 

(i)  See  see.  63,  supra,  p.  58. 

(ii)  See  sec.  li)*2,  mpra,  p.  50. 

Tliis  rule  is  direetory,  not  iflaper.iti?e.  See  Buckle}',  4fb  ed.,  566,  567, 
and  cases  there  cited. 

4.  Every  petition  for  the  winding-up  of  any 
Company  by  the  Court,  or  subject  to  the  supervision 
of  the  Court,  shall  be  verified  by  an  affidavit(i)  refer- 
ring thereto,  in  the  form  or  to  the  effect  set  forth  in 
form  No.  2  in  the  second  schedule  hereto — such 
affidavit  shall  be  made  by  the  petitioner,  or  by  one  of 
the  petitioners  if  more  than  one,  or  in  case  the 
petition  is  presented  by  the  Company,  by  some 
director,  secretary,  or  other  principal  officer  thereof, 
and  shall  be  made  and  filed  within  four  days  after 
the  petition  is  presented,  and  such  affidavit  shall  be 
sufficient  priwii  facie  evidence  of  the  statements  in 
the  petition. 

Digitized  by 


Google 


264 


COMPANIES     ACT. 


Copies  of 
])Ctition  to 
be  supplied. 


G.  O.  rule  4.  The  Bengal  rule  4  is  as  follows  :  ^^  Every 
petition  for  the  windinnf-up  of  any  Company  by  the  Court, 
or  subject  to  the  supervision  of  the  Court,  shall  be  verified 
in  the  form  or  as  nearly  as  may  be  to  the  effect  set  forth  in 
form  No.  2  to  the  schedule  hereto.  Such  verification  shall 
be  made  by  the  petitioner  or  by  one  of  the  petitioners  (if 
more  than  one),*  [or  if  by  reason  of  absence  or  other  pood 
cause  any  person  by  whom  or  on  whose  behalf  such  petition 
is  presented  is  unable  himself  to  verify  the  same,  the  Court 
may  permit  some  other  competent  person  to  verify  the 
petition].  In  case  the  petition  is  presented  by  any  Company, 
the  alletrations  thereof  shall  be  verified  by  some  director, 
secretary  or  other  principal  officer  thereof.  Such  verification 
sIimII  be  made  and  filed  within  four  days  after  the  petition 
is  presented,  and  such  verified  statement  shall  be  sufficient 
jfrima  facie  evidence  of  the  statements  in  the  petition.'' 

The  passagfp  in  brockets  was  adiled  by  the  Calcutta  Hiph  Tourt,  and  is 
in  practically  the  same  terms  as  sec.  28  of  Act  VIII.  of  1859.  Cf.  sec. 
51  of  Act  X'lV.   of  1H82,  Code  of  Civil  Procedure. 

(i)  Sec  rule  70,  post. 

The  time  for  filino:  the  affidavit  may  be  enlarged ;  see  the  cases  cited, 
Buckley  4th  ed.,  -MIS. 

5.  Every  contributory  or  creditor  of  the  Com- 
pany shall  be  entitled  to  be  furnished  by  the  attor- 
ney to  the  petitioner  with  a  copy  of  the  petition  with- 
in twenty-tour  hours  after  requirinp^  the  sarae,  on 
paying  at  the  rate  of  8  annas  per  folio  of  90  words 
for  such  copy. 

G.  O.  rule  5.  Benj^al  rule  5,  provides  thnt  a  copy  of  the 
petition  is  to  be  furnished  "  on  payment  of  the  usual  and  cus- 
tomary fees  for  copies  of  documents  in  such  Court/' 

Order  to  Wind-up  Company. 

6.  Every  order  for  the  winding-rup  of  a  Com- 
pany by  the  Court{i),  or  subject  to  its  supervision(ii), 
shall  within  twelve  days  after  the  date  thereof 
be  advertisedtiii)  by  the  petitioner  once  in  the  Z/cn/i- 
hay  Government  Gazette^  and  shall  be  served  upon 
such  person  (if  any),  and  in  such  manner  as  the 
Court  may  direct. 

G.   O.  rule  6.   Bengal  rule  6,  provides  for  advertisement 
once  in  Gazette  of  India,  and  once  in  Calcutta  Gazette. 
(i)  See  sees.  131,  135,  supra, 
(ii)  See  sec.  191,  stipra, 
(iii)  Form  of  advctisement,  gee  No.  h  post. 

Proceedings        7.     Within  10  days  after  any  order  for  the  wind- 
on  orjer.       ing-up  of  a  Company  has  been  sealed,  a  summons  at 


Advertise- 
ment and 
service  of 
petition. 
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Chambers  shall  be  taken  out  by  the  petitioner  to 
proceed  with  the  winding-up  of  the  Company,  and  in 
default  thereof  such  summons  may  be  taken  out  by 
any  other  person  interested  in  the  winding-up  to 
whom  the  Court  may  think  fit  to  give  the  conduct 
and  prosecution  of  the  said  order,  and  in  either  case 
such  summons  shall  be  served  upon  all  parties  who 
may  have  appeared  upon  the  hearing  of  the  petition. 
Upon  the  return  of  such  summons  a  time  shall, 
if  the  Court  think  fit,  be  fixed  for  the  appointment 
of  an  official  liquidator,  (i)  and  for  the  proof  of 
debt8(ii),  and  for  the  list  of  contributories  to  be 
broufifht  in(iii),  and  directions  may  be  given  as  to 
the  advertisement  to  be  issued  for  all  or  any  of  such 
purposes,  and  generally  as  to  the  proceedings  and  the 
parties  to  attend  thereon.  The  proceedings  under 
the  order  shall  be  continued  by  adjournment,  and 
when  necessary,  by  further  summons,  and  any  such 
directions  as  aforesaid  may  be  given,  added  to,  or 
varied,  at  any  subsequent  time,  as  may  be  found 
necessary. 

6.  O.  rule   7.     Bengal  rule   7,  which  provides   that  the 
petitioner  shall  apply   for   an    order    to   proceed   with   the 
winding-up,  and  upon  such  application  the  Judge  shall  issue 
a  summons  for  proceeding  with  the  winding-up,  &c. 
(i)  See  rule  9,  post. 
(ii)  See  rules  19—26,  post, 
(iii)  See  rules  27—29,  post, 

OJficlal  LiquidatoJii). 

8.  The  Court  may  appoint  a  person  to  the   office  Appointment 
of  official  liquidator   without    any  previous    adver-  liquidator 
tisement,  or  notice  to  any  party,  or  may  fix  a  time 

and  place  for  the  appointment  of  an  official  liquida- 
tor, and  may  appoint  or  reject  any  person  nominated 
at  such  time  and  place,  and  appoint  any  person  not 
so  nominated. 

G.  O.  rule  8,  Bengal  rule  8. 

(i)  See  sees.  I'U,  141,  U2,  185,  194,  196,  supra. 

The  general  practice  is  to  direct  a  reference  to  Chambers  as  to  the  ap- 
pointment of  the  official  liquidator.  In  rb  General  Financial  Bank, 
20  Ch.  Div.,  276,  cited  supra. 

9.  When  a  time  and  place  are  fixed  for  the  ap-  Advertise- 
pointment  of  an  official  liquidator,   such  time   and  ^p^pointment 
place   shall  be  advertised  in  such  manner  as  the 
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Coart  shall  direct,  so  that  the  first  or  only  advertise- 
ment shall  be  published  within  fourteen  days  and 
not  less  than  seven  days  before  the  day  so  fixed(i)« 

G.  O.  rule  9;  and  Bengal  rule  9. 

(i)  See  forms  6  and  7  in  schedule  hereto. 

lO!  Every  oflScial  liquidator  shall  give  security 
by  entering  into  a  recognizance  with  two  or  more 
sufficient  sureties,  or  by  depositing  Government  Se- 
curities in  such  bum  as  the  Court  may  approve(i). 

G.  O.  rule  10;  and  Bengal  rule  10. 

(i)  See  forms  Nos.  10  and  11  in  schedule,  po^f. 

11.  The  official  liquidator  shall  be  appointed  by 
Order(i) ;  and  unless  he  shall  have  given  security,  a 
time  shall  be  fixed  by  such  order  within  which  he  is 
to  do  so,  and  the  order  shall  fix  the  times  or  period 
at  which  the  official  liquidator  is  to  leave  his  ac- 
counts of  his  receipts  and  payments  with  the  Court, 
and  shall  direct  that  all  monies  to  be  received  shall 
be  paid  into  the  Bank  of  Bombay,  or  the  Branch 
thereof  nearest  to  the  principal  place  of  business  of 
the  Company,  immediately  after  the  receipt  thereof 
to  the  account  of  the  official  liquidator  of  the  Com- 
pany, and  an  account  shall  be  opened  there  accor- 
dingly(ii),  and  an  office  copy  of  the  order  shall  be 
lodged  at  the  Bank  of  Bombay,  or  branch  thereof  as 
aforesaid. 

G.  O.  rule  11  ;  Bengal  rule  11,  which  substitutes  ''Bank  of 
Bengal ''  for  "  Bank  of  Bombay/' 

(i)  See  fi)rms  No.  8  and  9  in  schedules,  posf. 

(ii)  See  rules  34-42,  post,  as  to  payment  in  and  delivery  out  of 
monies,  &c. 

In  the  Bengal  rule  there  follows  rule  1 2,  as  follows : — '^  When 
an  OflBctal  Liquidator  has  given  security  pursuant  to  the 
directions  in  the  order  appointing  him  the  same  shall  be  certi- 
fied by  the  Judge  or  Registrar.'^  This  rule  corresponds  with 
6.  0.  rule  12,  but  has  been  onjitted  from  the  Bombay  rules. 

Fresh  12.     The  official  liquidator  shall  on  each  occasion 

i«quired^^^°  of  passing  his  acconnts(i),  and  also  whensoever  the 
Court  may  so  require,  satisfy  the  Court  that  his 
sureties  are  living,  and  resident  in  the  Presidency  of 
Bombay,  and  have  not  been  adjudged  bankrupt  or 
become  insolvent,  and  in  default  thereof  he  may  be 
required  to  enter  into  fresh  security,  within  such 
time  as  shall  be  directed* 
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G.  O.  rule  13;  Bengal  rule  13,  substituting  ^*  Presidency  of 
Bombay ''  for  "  British  India  "  in  the  Bengal  rule, 
(i)  See  rule  18,  post, 

13.  Every   appointment  of  an  oflScial  liquidator  Advertise- 
shall  be  advertised  in  such  manner  as  the  Court  ™**"'-?L«„f 
shall  direct,  immediately  after  he  has  been  appointed  made, 
and  has  given  security(i). 

G.  O.  rule  14 ;  and  Bengal  rule  14. 
(i)  See  form  No.  15  in  schedule, /705f. 

14.  Where  it  is  desired  to  appoint  provisionally  P^ioy^sion*! 
an  oflBcial  liquidator(i)  an  application  for  that  pur-  liquidator, 
pose  may  at  any  time  after  the  presentation  of  the 
petition  for  winding-up  the  Company  be   made  by 
petition  without  advertisement  as  notice  to  any  per- 
son unless  the  Court  shall  otherwise  direct;  and 

such  provisional  oflBcial  liquidator  may,  if  the  Court 
shall  think  fit,  be  appointed  without  security. 

G.  0.  rule  15,  Bengal  rule  15;  substituting  '^ Court"  for 
"  Judge  '**  in  those^  rules. 

(i)     See  sees.   134  and  141,  ^ifpra ;.  also  form  9  in  schedule,  post; 
and  rule  54,  post. 

15.  In  case  of  the  death,   removal,,  or  resigna- Vacnncy  in 
tion  of    an   official    liquidator^),  another    shall    be**S^^®;'^ 

.         J      .        ,  .  ^        .  /»  official 

appointed    in   his   room,    in   the   same   manner   as  liquidator, 
directed  in  the  case  of  a  first  appointment ;  and  the 
proceedings  for  that  purpose  may  be  taken,  by  such 
party  interested  as  may  be  authorized  by  the  Court 
to  take  the  same. 

G.  O.  rule  16;  Bengal  rule  16;  substituting  ^^  Court"  for 
*' Judge ''in  those  rules. 

(i)    See  sees.  186,  194,  196,  supra, 

16.  The  oflBcial  liquidator  shall,  with  all   conve- Accounu. 
nient  speed  after  he  is  appointed  proceed* to  make  up, 
continue,  complete,  and  rectify  the  books  of  account 

of  the  Company ;  and  shall  provide  and  keep  such 
books  of  account  as  shall  be  necessary,  or  as  the 
Court  may  direct,  for  the  purposes  aforesaid,  and 
for  showing  the  debts  and  credits  of  the  Company, 
including  a  ledger  which  shall  contain  the  separa^te 
accounts  of  the  contributories,  and  in  which  every 
contributory  shall  be  debited  from  time  to  time 
with  the  amount  payable  by  him  in  respect  of  any 
call  to  be  made  as  provided  by  the  said  Act  and 
these  Rules. 
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G.  0.  rule  17;  Bengal  rule  17;  substituting  "Court*' 
for  "Judge'*  in  those  rules. 

17.  The  oflScial  liquidator  shall  be  allowed  in 
his  accounts,  or  otherwise  paid  such  salary  or 
remuneration  as  the  Court  may  from  time  to  time 
direct (i),  including  any  necessary  employment  of 
assistants  or  clerks  by  the  official  liquidator,  to 
which  regrard  shall  bo  had ;  and  such  salary  or 
remuneration  may  either  be  fixed  at  the  time  of  his 
appointment,  or  at  any  time  thereafter  as  the  Court 
may  think  fit.  Every  allowance  of  such  salary  or 
remuneration,  unless  made  at  the  time  of  his  appoint- 
ment, or  upon  passing  an  account,  shall  be  made 
upon  application  for  that  purpose  by  the  official 
liquidator,  on  notice  to  such  persons  (if  any)  and 
supported  by  such  evidence  as  the  Court  shall 
require,  nevertheless  the  Court  may  from  time  to 
time  allow  any  sum  it  may  think  fit  to  the  oflBcial 
liquidator,  on  account  of  the  salary  or  remunera- 
tion to  be  thereafter  allowed. 

G.  O.  rule  18.  The  Bengal  rule  18  provides  in  the 
first  para,  "and  the  sum  so  fixed  is  to  cover  the  expenses 
of  the  employment  of  assistants  or  clerks  by  the  OflBcial 
Liquidator,  unless  the  Judge  shall  otherwise  oriier.'^  In  the 
present  rule  "  Court  '^  is  substituted  for  "  Judge." 

(i)  See  sec.  142,  ami  note  thereto,  supra,  p.  119. 

18.  The  accounts  of  the  official  liquidator  shall 
be  left  with  the  Court  at  the  times  directed  by  the 
order  appointing  him(i),  and  at  such  other  times  as 
may  from  time  to  time  be  required  by  the  Court, 
and  such  accounts  shall,  upon  notice  to  such  parties 
(if  any)  as  the  Court  shall  direct,  be  passed  and 
verified  in  the  same  manner  as  receivers'  accounts. 

G  0.  rule  19,  which  directs  the  accounts  to  be  "  left  at 
Judge's  Chambers"  ;  Bengal  rule  19,  which  directs  them 
"  to  be  tiled  in  Court." 

(i)  See  forms  8  and  9,  post^  sched. ;  and  rule  11,  supra. 

Proof  of  Dehts{\). 

(i)  As  to  debts  generally  and  the  proof  of  them  see  the  note  at  foot  of 
rule  2t),  post . 

19.  For  the  purpose  of  ascertaining  the  debts 
and  claims  due  from  the  Company  and  of  requiring 
the  creditors  to  come  in  and  prove  their  debts  or 
claims,  an  advertisement(0  shall  be  issued  at  such 
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time  as  the  Court  shall  direct,  and  such  advertise- 
ment shall  fix  a  time  for  the  creditors  to  send  their 
names  and  addresses,  and  the  particulars  of  their 
debts  or  claims,  and  the  names  and  addresses  of 
their  attornies(ii)  (if  any),  to  the  official  liquidator, 
and  appoint  a  day  for  adjudicating  thereon(iu). 

G.  0.  rule  20 ;  and  Bengal  rule  20,  substituting  *'  Court'' 
forejudge/' 

(i)  Form  16  sclied.  post. 
(ii)  See  rule  70,  posi. 
(iii)  See  sec.  166,  supra. 

20.  The   creditors   need   not  attend    upon   the  Attendance 
adjudication,  nor  prove  their  debts  or  claims,  unless  *^^^'^^*^*^"* 
they   are   required    to   do   so   by   notice   from   the 
official    liquidator,    but    npqn    such    notice   being 

given,  they  are  to  come  in  and  prove  their  debts  or 
claims  within  a  time  to  be  therein  specified. 

G.  0.  rule  21  ;  and  Bengal  rule  ^1,  which  latter  rule 
provides  that  creditors  need  not  attend  unless  their  claims 
are  disputed ;  and  upon  receiving  notice  that  they  are 
disputed  they  must  come  in  and  prove. 

21.  The  official  liquidator  shall  investigate  the  List  of  debts, 
debts  and  claims  sent  into  him,  and  ascertain,  so  far 

as  he  is  able,  which  of  such  debts  and  claims  are  justly 
due  from  the  Company,  and  he  shall  make  out  and 
leave  with  the  Court  a  list  of  all  the  debts  and  claims 
sent  in  to  him,  distinguishing  which  of  the  debts  and 
claims,  or  parts  of  debts  and  claims  so  claimed,  are, 
in  his  opinion,  justly  due  and  proper  to  be  allowed 
without  further  evidence,  and  which  of  them  in  his 
opinion  ought  to  be  proved  by  the  creditors,  and 
he  shall  make  and  file,  prior  to  the  time  appointed 
for  adjudication,  an  affidavit(i)  setting  forth  which  of 
the  debts  and  claims  in  his  opinion  are  justly  due, 
and  proper  to  be  allowed  without  further  evidence, 
and  stating  his  belief  that  such  debts  and  claims  are 
justly  due  and  proper  to  be  allowed,  and  the  reasons 
for  such  belief. 

G.  0.  rule  22,  which  provides  that  the  list  of  debts  is  to  be 
lefb  at  the  Chambers  of  the  Judge  ;  and  Bengal  rule  22 
which  provides  that  it  shall  be  filed  in  Court. 

(i)  For  form  of  affidavit  see.  Nos.  17,  18,  schedule,  ;?o»^. 

22.  At  the  time  appointed  for  adjudicating  upon  Allowance  of 
the  debts  and  claims,  or  at  any  adjournment  thereof,  ^^^^** 
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the  Court  may  either  allow  the  debts  and  clainjs 
upon  the  aflSdavit  of  the  official  liquidator,  or  may 
require  the  same,  or  any  of  them,  to  be  proved  by 
the  claimants  and  adjourn  the  adjudication  thereon  to 
a  time  to  be  then  fixed,  and  the  oflBcial  liquidator 
shall  give  notice  to  the  creditors  whose  debts  or 
claims  have  been  so  allowed  of  such  allowance(i). 

G.  0.  rule  23 ;  and  Bengal  rule  23,  substituting  "  Court" 
for  "Judge/' 
(i)  See  form  No.  19  schedule,  post. 

Proof  of  23.  The  official  liquidator  shall  give  notice(i)  to 
debts.  ^^Q  creditors  whose  debts  or  claims  have  not  been 
allowed  upon  his  aflBdavit  that  they  are  required  to 
come  in  and  prove(ii)  the  same  by  a  day  to  be  there- 
in named,  being  not  less  than  four  days  after  such 
notice,  and  to  attend  at  a  time  to  be  therein  named, 
being  the  time  appointed  by  the  advertisement  or  by 
adjournment  (as  the  case  may  be)  for  adjudicating 
upon  such  debts  and  claims, 

G.  0.  rule  24;  and  Bengal  rule  24. 
(i)  For  form  of  notice  see  No.  20,  sched,  post. 
(ii)  For  form  of  creditor's  affidavit  see  No.  21,  sched.post. 
In  the  General  Order  there  follows  rule  25  as  follows  : — 

25.  The  value  of  such  debts  and  claims  as  are  made  ad- 
missible to  proof  by  the  158th  section  of  the  said  Act, 
shall,  so  far  as  is  possible,  be  estimated  according  to  the 
value  thereof  at  the  date  of  the  'order  to  wind-up  the  Com- 
pany, 

The  Bengal  rule  25  is  as  follows : — 

25.  The  value  of  all  contingent  debts  and  claims  admis- 
sible to  proof  shall,  so  far  as  is  possible,  be  estimated  accord- 
ing to  the  value  thereof  at  the  date  of  the  order  to  wind-up 
the  Company. 

No  such  rule  is  contained  in  the  Bombay  rules.  See  the  note  at  foot 
of  rule  26,  post. 

Interest  on         24.     Interest  on  such  debts  and  claims  as  shall 
debts.  1)0  allowed  shall  be  computed  as  to  such  of  them  as 

carry  interest  after  the  rate  they  respectively  carry ; 
any  creditor  whose  debt  or  claim  so  allowed  does 
not  carry  interest  shall  be  entitled  to  interest  after 
the  rate  of  6  per  centum  per  annum,  from  the  date 
of  the  order  to  wind-up  the  Company,  out  of  any 
assets  which  may  remain  after  satisfying  the  cost  of 
the  winding-up,  the  debts  or  claims  established  and 
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the  interest  of  such  debts  or  claims  as  by  law  carry 
interest. 

G.  O.  rule  26,  verhatiniy  save  that  ^'  6  per  centum  "  is  sub- 
stituted for  "£4  per  centum.^'  Beogal  rule  26  concludes  at 
the  words  ^^  after  the  rate  they  respectively  carry/' 

**  This  rule  is  ultra  vires  and  unauthorized  by  the  Act,"  Buckley,  4th 
ed  ,  p.  575,  and  the  cases  there  cited.  See  in  India  In  re  The  New  Fleming 
S.  and  W.  Co.,  1.  L.  R.  3  Bom.  439 ;  [nffirmed  on  appeal,  I  L.  U.  4  Bom. 
275,]  where  Green,  J.,  held  that  rule  24  of  the  Bombay  ru\e9  is  ultra  vires 
so  far  as  it  allows  interest  on  <lebts  or  claims  subsequent  to  the  date  of 
the  order  to  wind-up  a  Company  whose  debts  or  claims  do  not  carry 
interest. 

As  to  the  payment  of  interest  to  creditors  whose  debts  carry  interest, 
see  Buckley,  4th  ed.,  329. 

25.  Such  creditors  as  come  in  and  prove  their  Costs  of 
debts  or  claims  pursuant  to  notice  from  the  official  ^^^^ ' 
liquidator  shall  be  allowed  their  costs  of  proof. 

G.  0.  rule  27 ;  Bengal  rule  27. 

26.  The  result  of  the  adjudication  upon  debts  and  Court's 
claims  shall  be  settled  by  the  Court(i)  from  time  aebu.*^* 
to  time  as  convenience  may  require,  and  shall  state 
whether  the  debts  or  claims  are  allowed  or  dis- 
allowed, and  whether  allowed  as  against  any  parti- 
cular assets,  or  in  any  other  qualified  or  special 
manner, 

tr.  0.  rule  28  provides  that  the  certificate  shall  be  made 
by  the  Chief  Clerk ;  Bengal  rule  28  that  it  shall  be  signed 
by  the  Judge. 

(i)  For  form  of  settlement  by  the  Court  of  debts  and  claims,  see 
No.  22  schedule;  and  for  form  of  notice  to  creditors  to  attend  to  receive 
their  debts,  No.  23,  schedule,  post. 

As  has  been  observed  {supra,  p.  156),  sec.  158  of  the  English  Com- 
panies' Act,  1862,  which  is  j^et  out  fully  there,  and  wliich  provides  that 
debts  of  all  descriptions  may  be  proved,  has  been  omitted  from  the  Indian 
Act  X.  of  1866,  and  the  present  Act,  **  as  being  unnecessj^ry,  having  regard 
to  rules  20  to  28  (in  Bengal)  passed  under  the  former  Act  of  1866," 
(Stokes,  p.  65.) 

The  following  matters  will  be  found  dealt  with  in  the  note  to  section 
158  of  the  Companies*  Act  in  Buckley,  4th  ed. 

1.  What  is  admissible  to  proof,  (pp.  312—318), 

2.  Contingent  claims  and  set-off,  (318—321). 

3.  Debentures,  (321—325). 

4.  Secnred  creditors,  (325— 329.) 

5.  Interest,  (329—331). 

6.  Novation  of  contract  including  the  cases  on  the  point  decided  ii| 
the  Albert  and  European  Arbitrations  respectively  (331—345). 

The  following  cases  may  be  further  referred  to  imder  the  above 
headings  :— 

A  debt  incurred  for  a  fraudulent  purpose  by  a  Company,  e.g.  monies  What  is 
placed  at  a  bank  in  trust  for  the  Company  in  order  to  enable  the  Company  Jjjjf** 
to  have  a  fictitious  credit  in  case  of  inquiries  at  their  bankers,  cannot  be 
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proved  in  the  winding-up,  In  re  Ch-eat  Berlin  Steam  Boat  Co.,  26  Ch. 
Div.,  616. 

Invalid  Although  a  Corapnny  under  the  Act  cannot  he  made  liable  so  far  as 

?I*!l!ri??»-«««  third  persons  are  concerned,  on  a  bill  or  note  unless  such  bill  or  note 
of  bills,  &c.  expresses  that  it  was  made,  accepted  or  indorsed  by,  or  on  behalf,  or  on 
account  of  the  Conpany,  or  unless  tlint  fact  appears  by  necessnry  infer? 
ence  from  what  the  instrument  itself  shows,  In  rk  The  New  Fleming  S.  Sf 
W,  Co.,  1.  L.  R.,  3  Bom.,  439  (affirmed  I.  L.  R.,  4  Bom.,  275,  and  cited, 
supra)  still  proof  in  respect  of  such  bill  or  note  may  be  admitted  on  the 
ground  that  the  Company  rej-resenied  its  directors  as  having  authority 
to  draw,  accepti  or  indorite  the  same.  In  rk  New  Flemivg  S  A*  IV.  C'o  ,  I. 
L.  R  ,  5  Bom..  92;  with  which  compare  In  re  London  and  Mediterranean 
Bank,  ex  parte  Birmingham  Banking  Co.,  L.  R.,  3  Ch.,  651. 

Wages  of  See  In  re   Calcutta  Steam  Tug  Association,^ 2  lni[.  Jur.  N.  S.,  19, 

servanta.  cited  supra,  p.  115,  note  to  sec.  137. 

Moniea  advanc-      See  Parmanandas  Jivandas  v.   Cormack,  I.  L.  R.,  6  Bom.,  326,  cited 
ed  to  Company,  gupra,  p.  16. 

Coat  book  As  to  the  position  of  a  retiring  shareholder  in  a  cost-book  mining 

mining  Com-      Company  with  respect  to  his  contribution  in  case  of  its  being  xound-up, 
^^^'  see  In  re  French  Mills  Co.,  23  Ch.  Div.,  52;  but  there  are  no  such  Com- 

panies in  India. 

As  to  the  ri^ht  of  proof  against  a  Company  in  liquidation  in  respect 
of  brenches  of  a  continuing  contiact.  see  Lee  and  Chapman*s  case,  26  Ch. 
D.,  624;  where  it  was  also  held  thnt  the  winding-np  of  the  Company 
did  away  with  the  necessity  i>f  giving  the  notice  to  repair  required  by  the 
contract. 

2.  Set'Off.—ln  England  sec.  10  of  the  Juilicature  Act  1875  has  im- 
ported into  the  winding-up  of  Companies  thi*  rules  as  to  set-off  in  bank- 
ruptcy ;  consequently  where  the  liquidator  of  the  appellant  Company  which 
was  being  wound-up,  brought  an  action  in  the  name  of  the  Coinpany 
for  the  price  of  certain  goods  delivered  to  the  respondents,  anil  the 
responileiits  counter-claimed  for  damages  for  breaches  of  contract  for 
non-delivery  the  latter  were  held  entitled,  nfterthe  winding-up  order  was 
made,  to  set-off  damages  fur  non-delivery  against  the  payments  due  from 
them,  and  to  counter-claim  for  damages  in  the  action,  Mersey  Steel  and 
Iron  Co.  v.  Naglor  Benzon  and  Co.,  9  Ap.  Ca.,  43-i,  atiirmiug  the  decision 
in  the  Court  of  Appeal.  9  Q.  B.  Div.,  646. 

In  India  the  Code  of  Civil  Procedure  does  not  provide  for  counter- 
claims ;  and  sec.  Ill  of  the  present  Code  XIV.  of  18'^2«hich  corresponds 
with  sec.  Ill  of  Civil  Pr  cedure  (yode  X.  of  1877  provides  for  set-off  only 
where  the  defendant  claims  to  set-off  against  the  plaintiff's  demand  any 
ascertained  sum  legally  recoverable  from  the  plaintiff,  and  if  in  such 
claim  of  the  defendant  a<!ainst  the  plaintiff  both  {Mirties  fill  the  same 
character  as  they  do  in  the  plaintiff's  Suit  But  (under  Act  VIII.  of 
1859)  it  was  held  that  the  right  of  set-off  exists  not  only  in  cases  of 
mutual  debts  and  credits,  but  also  when  the  cross  demands  arise  out  of 
one  and  the  same  transaction,  <»r  are  so  connected  in  their  nature  and 
circumstances  as  to  make  it  inequitable  that  the  plaintiff  should  recover 
anil  the  defendant  be  driven  to  a  cross-action,  Clark  v.  Ratnavaloo 
Chatti,  2  Mad.,  296,  followed  in  Oawri  Suhai  v.  Ram  Suhai,  7  Alia. 
157.  See  also  (under  Act  X.  of  1877)  Kishorchund  Champalal  v. 
Madhowji  Visram,  I.  L.  R.,  6  Bom.,  407.  And  on  this  principle  it  was 
held  in  a  suit  on  a  contract  that  the  defendants  were  entitled  to  set-off 
the  amount  of  damages  which  they  proved  they  had  suffered  by  reason 
of  the  plaintiff's  breach  of  the  contract  sued  on,  when  such  was  the 
intention  of  the  parties,  Kristnasamy  Pillay  v.  Municipal  Comnus^ 
sioner  of  Madras,  4  Mad.,  120.  See  further,  Radha  Ram  Debs.  James, 
20\V.  R.  (Suth.)410. 

A  debt  incurred  to  a  Company  after  the  commencement  of  the  winding- 
up,  t.  e.  the  presentation  of  a  petition  for  winding-up,  cannot  be  set-off 
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against  ndebldno  from  the  Company  and  incurred  prior  to  the  commence- 
ment of  the  winding-up.  even  thotijjh  the  eoniraet  in  respect  of  which 
the  former  tlel)t  was  incnrred  to  the  Company  was  entered  into  prior  to 
the  c<mimencc«iient  of  tlie  \vindinj;-up.  Ince  Hull  Rolling  Mills  Co. 
V.  Dourjhs  Forge  Co.,  S  Q.  li  L)..  \7l^.  The  two  respective  debts 
c(»uhl  not  he  saiti  to  l)e  **  mutual  delit^  between  the  same  parties  and  in 
the  same  interest,'*  per  IV'atkiu  Willi nms^  J.,  ibid.y  see  p.  183. 

A    right   to  rt-tain   monies   puynhlc  under  one   c«mtrpct  to  ^ecure  the  R'luinorin 
due  perfoimance  l)y  a  C<>mpai»y  «»f  that  contract  will  not,  in  the  event   of  respect  uf 
the  (/'»mpHriy  l)eing  woun<l-up,  entitle  the   persons  contracting  with  the  Coiiuactrf, 
r*ompany  to  retain  such  monies  as  security  for  the  performance  l»y  the 
Company  «»f  other   contracts  entered   into  by  it  altliontjli  the  contracts 
ijj;iy  be  concurrent,  In  rk  Asphaltic  Wood  Pavement  Co.,  Lee  and  Chap- 
mftns  cuse^  2(5  Ch.  D.,  &24. 

.*!  Dehertures  — See  In  re  Romford  Cannl  Co..  24  Ch.  D.,  85,  where 
the  following  propositions  are  laid  down  by  Kog,  J.  : — 

(a)  When  a  Com])any  have  power  to  issue  secnrities,  an  irregularity  in 
thi*  issue  cannot  be  set  up  against  even  the  orijiinal  hohler  if  he  has  a 
right  to  presume  omnia  rile  acta  :  Fountaine  v.  Carmarthen  Hy.  Co,, 
L    a.,  .")  Eq  ,  31t>. 

{b)  If  such  security  be  legally  transferable,  such  an  irrc«:ularity,  and 
a  fortiori,  any  equity  against  the  original  holder,  cannot  be  asserted 
ag.unst  a  boni  Hde  transferee  for  value  withotit  iioticc.  Webb  v.  Com- 
missioners of  H>irne  Buy,  L.  R.,  5  Q.  B.,  G42. 

(c)  Nor  c»m  such  an  eqnity  be  8f*t  up  agatnst  an  eqititable  transferee, 
whether  the  security  was  transferable  at  law  or  not,  if  by  th**  original  con- 
duct of  the  Com[)any  in  issuing  the  security,  or  by  their  subsequent  dealing 
with  the  transferee,  he  has  a  superior  eqnity  :  In  rk  Agra  and  Masfer- 
maii's  Bank,  L.  K  ,  2  Ch.,  5'U  ;  In  ke  Bhkely  Ordnance  Co,  L.  K.,  o  Ch.,  , 
lot;  Dickson  v.  Stvansea,  i^-c.  Ry.  Co.,  L.  II  ,  4  Q.  B.,  44. 

(d)  If  the  original  condnct  of  the  Company  in  issuing  the  debentuies 
is  such  that  the  pid)lic  are  justified  in  treating  it  as  a  represenfatiiai  that 
they  are  legally  transferable,  there  is  an  equity  on  the  part  of  any  ])ersou 
who  bus  agned  for  value  to  take  a  transfer  of  the  ih"bei»tures  to  restrain 
the  Companv  from  plending  their  invalidity,  nlthongh  that  might  he  a 
defence  at  law  to  an  action  bv  the  transferor,  lliggs  v.  ^'ortkern  Assam 
Tea  Co..  L.  U.,  4  Ex  ,  3S7. 

In  the  case  before  him.  Kay,  J.  allowed  the  equitable  transferees  to 
recover  oidy  snub  a  sum  as  each  of  them  should  prove  he  had  bond  fide 
advanced  upon  the  debentures  which  he  had  received ;  while  the  legal 
re^fistcred  transferee  for  value  witlnuit  notice  of  any  irregularity  in  the 
issue  of  the  debentures  was  held  entitled  to  be  paid  the  amount  of 
them  in  full, 

4.  Secured  creditors. — There  is  no  enactment  in  India  corresponding  to 
see.  10  of  the  Judicature  Act  187. '» ;  therefore  the  pro«»f  of  their  dehts 
by  secured  credit«»r8  are  rcgnlated  by  the  principles  a])plicable  before  the 
Judicature  Act  was  ]iasstd,  i  e.  *'  Where  a  creditor  of  the  Company  hohls 
secuntv  for  his  ilebt  he  is  entitled  to  prove  for  the  uhole  amount  that  is  due 
to  him  at  the  time  of  sending  in  his  claim,  and  not  merely,  as  in  bankriqit- 
cv,  f<»r  the  hahince  r«*tnainiirg  dne  after  realising  or  valuing  his  security."* 
Buckley,  4th  ed.,  o25,  and  cases  there  cited,  and  see  In  uk  London, 
Bombay  and  Mediterranean  Bank,  ex  parte  Cama,  L.  R,  9  Ch.  (>8(). 

As  to  the  terms  upon  which  a  secured  creditor  will  be  entitled  to  come 
in  and  ])r.ve,  after  dividends  have  already  been  declared,  see  In  re  Kit 
mil  Tunnel,  10  Ch.  D.,  5i;0,  cited  supra',  12i^. 

Sec.  4  of  the  Indian  Limitation  Act^X  V.  oflS77)  provides  that  "subject  Ststtuteof 
to  the  provisions  in  sections   live  to  twenty-live  inclusive  every  suit  insti-  '-imitutioa. 

tuted  after   the   period    of  limitation    prescribed   therefor  by  the 

second   s(4iedule  hereto  annexed,  shall  be  dismissed,  although  limitation 
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List  of  Con- 
tributories. 


Notif  e  of 
appointment 
to  settle. 


has  not  boon  set  np  ns  n  df fiance.  Explanation.  A  snit  is  institntecT...,,,^,^ 
in  the  caae  of  a  claim  against  a  Company  whifh  i»  being  wonjiil-n|i  by  the 
Court,  vAhen  the  elairannt  #rst  seiuU  in  his  claim  to  tlie  oilirial  iiqni- 
clator."  The  jccoiul  sfhednh-  to  the  Af t  conta>n9  no  Fcferenre  ?o  claim* 
made  npainst  a  Company  wKen  bffiig  wound-up,  and  the  abo^e  explanation 
is  entirely  at  ▼arja!»re  with  the  Eng:!^!  law  on  thi»  point,  which  is,  that 
the  eileet  of  a  whuling-np  order  rouslitntes  the  offirial  liqaidator  a  trnstee 
of  the  (  oiripaiiy's  |  roper ty  for  tho  ereilkorswho  were  ei-editors  at  tbe  time 
of  the  wiiNlin«r-«])  and  ihe  order  prevent!*  th«-  statute  €^  limitations 
from  rnunindg  ajrainst  a  creditor  who  nejrl'Cts  to  prnve  liis  debt  within  the 
proper  time.  Buckley,  4ih  ed.,  2i\  and  3*U,  and  }n  rk  Qtneral  Rolling 
Stock  Co,,  Joint  St9vk  Diivouwt  Co.'s  claim,  L.  R.,  7  Ch.,  646. 

And  tWis  decision  f»  rn  »icc€M*danre  with  sec.  10  of  the  Limitation  Act 
XV.  of  1877  whii'b  e.Tclndes  mx'tts  apimst  express  trysteea  and  thrir 
representatives!  from  the  operutiuH  of  the  Act.  ^t  the  acetion  set  ont 
in  the  appenfli%,  po9t. 

List  of  0(mtnbutin'ies{\). 

(i)  See  sec.  51,  U7,  US,  mipra. 

27.  Tlie  official  liquidator  shall,  with  all 
convenient  speed  after  his  appointment,  or  at  such 
tinne  as  the  Court  »hall  direct,  make  out  and  leave 
with  the  Court  a  list  of  the  contributories  of  the 
Company(ii)  y  and  such  hst  shall  be  veriBed  by  the 
affidavitiiii)  of  the  official  Ifquidator,  and  shall,  so 
far  as  is  practicable,  state  the  respective  addresses 
of  and  the  number  of  shares  or  extent  of  interest 
to  be  attributed  to  each  such  contributory  and 
distinguish  the  several  classes  of  contributories. 
And  such  list  may,  from  time  to  time,  by  leave  of 
the  Co»rt,  be  varied  or  added  to  by  the  oflBcial 
liquidator(iT), 

G.  O.  rule  29  aad  Bengal  rnlo  29,  substituting  ''Court'' 
for  "  Jixlge"'  }  and  ii>  tbe  English  rule  tbe  list  is  to  be  left 
at  the  Chjimbers  of  tbe  Judge,  in  tbe  Bengal  rule  it  is  to 
be  fileil  id  Court, 

(ii)  Sec  form  of  list  of  contribntwiea,  sched.,  J0O5^  No.  25- 

(iii)  &ee  rale  70,  po9ty  and  form  No.  24,  »c\ied.,  post,  for  affidavit  in- 
Bupport  of  list. 

(iv)  See  Uvrm  of  order  od  a|>plicatioD  to  vary  the  hst  No.  32,  ached., 
po$t. 

28.  Upon  the  list  .of  contributories  being  left 
with  the  Court,  the  official  liquidator  shall  obtain 
an  appointment  for  the  Court  to  settle  tbe  same,  and 
shall  give  notice(»)  in  writing  of  swch  appointment  to 
every  person  included  in  such  list,  and  stating  in 
what  character,  and  for  what  number  of  shares  of 
interest  such  person  is  included  in  such  list,  and  iu 
case  any  variation  or  additiou(ii)  to  such  list  s'hall  at 
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any  time  bo  made  by  t-be  official  li(]uidator,  a  similar 
notice  in  writinpf  sball  be  ^iven  to  every  person  to 
whom  such  variation  or  addition  applies.  All  sncb 
notices  shall  be  served  four  clear  days  before  tlie 
day  appointed  to  settle  such  list  or  such  variation 
or  addition. 

G.  Ox  rule  30  and  Bentjal  rule  30,  which  contain  tho  words 
*^  shall  ohtain  an  appointment  for  the  Judge  bo  settle  the 
same,"  &c 

(i)  For  form  of  not'rce  see  No  20,  sche<U,  post',  aiM  of  affidavit  of 
wrvice  Nos.  27,  l/S,  scbecU,  post. 

|ii)  For  form  of  snrplemental  list  of  ca«trtbut<H'ies  aad  a^davit  in 
support  see  S^os  2S,  30,  9che\\.f  post. 

29.  A  list  of  contribntories   as   the  s^me  shall  ^»"«'t's 
have  been  settled  by  the  Court  shall   from   time   to ''''^*^^^^^' 
time  (when  the  Court  shall  so  order)  be  drawn   up 

by  the  official  li^quidator  and  sio^ned  by  the  Court  for 
the  purpose  of  statinor  the  n^nlt  of  such  settlement 
down  to  any  particular  time,  or  as  to  any  particular 
person  or  statino:  any  variation  of  the  listii). 

G,  0.  rale  o\  and  Bcsng"-;!  rnio  31,  which  prorick?  that  the 
result  of  the  settlement  of  the  list  of  coutribnto?  ios  shall  bo 
stated  in  a  certificntt?  signed  by  ih-e  chief  clerk  (G.  O.)  or 
the  Jndfi^e  (Bengal  rule),  and  such  cerufioates  may  be  made 
from  time  to  time,  &c. 

(i)  For  form  see  Xo.  3i,  sched.,  post. 

Sales  of  PropcTty(\). 

(i)  See  sec.  14 i,  supra,  p.  120. 

30.  Any  real  or  personal  property  belonging  to  Sales  of 
the  Company  may  be  sold  with  the  approbation   of  "^*'l*^*">'' 
the  Court  in  the  same  manner   as  in  the   case  of  a 

sale  under  a  decree  or  order  of  the  Court  in  a  suit 
or  if  the  Court  shall  so  direct  by  the  official  liqui- 
dator, in  which  case  the  conditions  or  contracts  of 
sale  shall  be  settled  and  approved  of  by  the  Court, 
unless  it  shall  otherwise  direct,  and  unless  on  ac- 
count of  the  small  amount  of  the  purchase  money  or 
other  cause,  it  shall,  having  regard  to  the  amount 
of  the  security  given  by  the  official  liquidator,  be 
thought  proper  that  the  purchase  monies  shall  be  paid 
to  him;  all  conditions  and  contracts  of  sale  shall 
provide  that  the  purchase  monies  sliall  bo  paid  by 
the  respective  purchasers  into  the  Bank  of  Bombay 
or  the  branch  thereof  nearest  to  the  principal  place 
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Summons 
for  call. 


Service  of 
order. 


of  bnsino.ss  of  tlie  Company  to  the  account  of  the 
official  liquidator  of  the  CompanVv";. 

G.  0.  rale  32,  winch  provides  for  tlie  Jndgenpprovincr  the 
sale  and  conditions,  &c.,  and  directs  that  the  conditions,  &c., 
may,  if  the  Judge  thinks  fit,  be  submitted  to  one  of  the  con- 
veyancing counsel  of  the  Court. 

Bengal  rule  32  substitutes  *'  moveable  and  imm(>veal)le 
property  "  for  '*  real  and  personal,"  in  accordance  with  the 
prevailing  description  in  India;  omits  the  direction  thattlie 
sale  shall  be  in  the  same  manner  as  in  the  case  of  a  sale 
nnder  a  decree  or  order  of  the  Court  in  a  suit ;  directs  tliat 
th(;  Judge,  on  a  sale  by  public  auction,  may  fix  a  reserved 
bidding;  and  substitutes  **  Bank  of  Bengal  ^'  for  '^  Bank  of 
Bombay  ''  in  this  rule. 

(ii)  St-e  sec.  l'»2,  supra,  p.  127.  For  form  of  directiou  to  open  an 
aeeouut  at  the  Bntik,  see  form  No.  14,  sehedule,  post. 

Calhi\). 

(i)  See  sec  \b\,  supra,  n.  127.  For  form  of  liquidator's  nflSdnvit  in 
support  form  No.  'S'Aypost. 

31.  Every  application  to  tbe  Court  to  make  any 
call  on  the  contributories  or  any  of  tbcm,  for  any 
purpose  authorized  by  the  said  Act  shall  bo  made 
by  summons(i),  at  Chambers,  stating  the  proposed 
amount  of  such  call:  and  such  summons  shall  be 
served  four  clear  days  at  the  least  before  the  day 
appointed  for  making  the  call  on  every  contributory 
proposed  to  be  included  in  such  call,  or  if  the  (^ourt 
shall  so  direct,  notice  of  such  intended  call  may  bo 
given  by  advertisement  or  such  other  public  notifica- 
tion as  the  Judge  in  his  discretion  may  think  suffi- 
cient(ii). 

G.  0.  rule  33,  which  substitutes  ''Judge"  for  ''Court''; 
Bengal    rule   33    substitutes     ** petition"    for  "summons." 

(i)  See  form  No.  ^4,  schedule,  post. 

(ii)  See  form  No.  35,  schedule, /?05^.  As  to  service  of  summons,  &c., 
see  rule  58,  post. 

32.  When  any  order(i)  for  a  call  has  been  made 
a  copy  thereof  shall  be  forthwith  served  upon  each 
of  the  contributories  included  in  such  call,  together 
with  a  notice(ii)  from  the  official  liquidator  speci- 
fying the  amount  or  balance  due  from  such  contri- 
butory having  regard  to  the  provisions  of  the  said 
Act  in  respect  to  such  call;  but  such  order  need 
not  be  advertised  unless  for  any  special  reason  the 
Court  shall  so  direct. 
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G.  0.  rule  34;  Boiicr;,!  rule  34. 
(i)  See  form  No.  I^H,  schedule, /)o«/. 
(ii)  See  form  N(»  37,  sehe<liile,^o»^ 

33.  At  the  time  of  making  an  order  for  call,  the  Proecedinf^s 
furtherproeeediiigs  relating  thereto  shall  be  adjourned  ""*^^*"  ^*"***^'"' 
to  a  time  subsequent  to  the  day  appointed  for  the 
payment  thereof,  and  afterwards  from  time  to  time 
so  long  as  may  be  necessary,  and  at  the  time  appoint- 
ed by  any  such  adjournment,  or  upon  a  summons  at 
Chambers  to  enforce  payment  of  the  call  duly  served, 
and  upon  proof  of  the  service  of  the  order  and  notice 
of  the  amount  due,  and  non-payment  (i),  an  order  ui) 
may  Jbe  made  for  such  of  the  contributories  who 
have  made  default,  or  such  of  them  against  whom 
it  shall  be  thought  proper  to  make  such  order,  to 
pay  the  sum  which  by  such  former  order  and  notice 
they  were  respectively  required  to  pay,  or  any  less 
sum  which  may  appear  to  be  due  from  them  respec- 
tivelv. 

G.O.  rule  35;  Bengal  rule  35. 

(i)     See  form  No.  38,  seliedule,  ;)o«/,  nflBdavitin  support  of  application. 

(ii)  See  form  No.  39,  ami  affidavit  of  service,  see  note  to  form  38, 
schedule,  post. 

By  an  order  of  the  Court  of  Chancery  made  in  the  winding-up  of  the  "lAstknovni 
jdaitititf* s  Bank  it  was  oidered  that  service  of  any  notice,  »unimons,  order  njJdrcsB  or  place 
or  other  proceedings  in  the  winding-ui)  might  be  effected  by  putting  such 
jiotice,  &c.,  into  any  post  office  either  in  England  or  at  Boiubn),  duly 
addrcsstd  to  contributories,  being  past  members,  acc<»rding  to  their  re- 
spective last  known  addresses  or  places  of  abode.  By  a  final  bidance  order, 
dared  5th  June  1879,  it  was  ord«-rcci  by  the  Court  of  Chanceiy  that  the 
persons  named  in  the  schedide  to  the  said  order  being  contributories  ms 
past  members  of  the  said  Hunk  should,  within  four  dnys  after  the  service 
of  the  said  onler,  pay  the  amount  set  <ipp<»site  to  their  names  with  interfst 
'  from  the  5th'  March  1879.  The  defendant'?  name  appeared  in  the  sclie- 
dule,  and  the  present  suit  was  brought  to  recover  the  sum  therein  uppear- 
iuL'  due  from  him  to  the  Bank.  The  defendant  denied  that  he  hud  ever 
held  shares  in  the  plaintifTs  Bank,  or  that  he  had  ever  had  not»ce  of  any  of 
the  proceedini.8  in  the  winchng-up.  At  the  trial  it  appeared  that  all  the 
various  orders  and  notices  toshnreholdersma<Jc  in  thewinding-up  previous 
to  the  balance  order  of  5th  June  1879,  had  been  sent  by  j)ost  to  the  defen- 
dant, addroscd  to  him  at  No.  86,  Kanasvadi,  and  were  all  returned 
nndehvt-red.  It  was  proved  that  he  had  never  resided  there,  but  that  his 
brother  had  a  place  of  business  there,  and  that  the  defendant  used 
occasinnally  to  go  there  to  attend  on  his  brother's  business.  It  further 
appesred  that  the  defendant's  residence,  as  given  in  the  register  of  share- 
holders, wns  Loharchall,  and  not  36,  Fanasvadi. 

It  wns  held  by  West^  J.,  that  the  notices,  orders,  &c.,  prior  to  the  5tli 
June  3879,  were  not  so  served  as  to  make  the  defendant  subject  to  that 
final  order;  that  the  oblijration  to  obey  the  command  of  the  Court  of 
Chancery  therein  contsined  had  not  arisen  as  against  the  defendnnt; 
and  that,  consequently,  the  suit  must  fail.  That  it  is  a  leading  principle 
of  English  law,  always  understood,  except  when  expressly  excluded,  that 
persons  proceeded  against  in  a  Court  must  have  due  notice  of  ihe  proceed- 
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intr.  Failing  such  notice,  he  is  entitled  to  protection  if  the  ju«1gmcTit  or 
onlcr  obtaintMl  in  liis  nbsence  is  tujule  the  ground  of  a  wiit  in  any  Comt 
govpi-neci  by  Eugli-b  principles  Tlmt  the  Court  of  Ch>incer\'  had  not 
in  this  case  »o  c:illed  tbe  d^rfendant  l)efore  it  »s  to  enable  it  in  hi«  absence 
to  pronounce  a  definitive  order  pgninHt  him.  or  to  hind  him  in  the  Court 
of  bis  domicile,  though  he  wna  iuchided  in  the  onlcr  of  the  Court  of 
Chancery. 

The  fact  that  the  defendant  frequently  attended  his  brother's  place  of 
business  at  No.  3().  FanaNvadi.  was  not  enough  to  mnk«*  that  p'ace  his 
*' last  known  a<ldress.*'  Had  thei-e  been  evidence  that  he  ha«i  used  N<».  3(1, 
Fanasvadi,  as  an  adtlres-s  for  receiving  letters,  that  probably  might  have 
been  sufticient.  It  would  then  have  been  known  as  his  address,  or  at 
least,  as  an  a<hli*es'«  London,  Bombay,  and  Mcdittrrfmean  Bf/"k  v.  Oomnd 
Ramckundra,  I.  L.  R-,  5  Bom..  223.     See  this  case  further  cited,  supra. 

Bervircof  In  a  suit  against  ft  rontriburory  in  a  Company  being  wound-up  under 

balance  onlcr  mj  order  of  the  Court  of  Chancery  in  England,  service  ofthe  order  on 
n  necewary.  ^^^  defendant  is  unnecessary  and  forms  no  part  of  the  cause  of  action. 
"Where,  therefore,  «  contributory  though  served  with  such  order  in  Bom- 
bay, does  not  dwell,  or  carry  on  business,  or  personally  work  for  gain 
within  the  jurisdjcti<»n  of  the  High  Court  at  the  time  of  the  filing  of 
the  plaint,  the  High  Conrr  has  iiO  juri^dicticm  to  entertain  a  »nit  against 
such  aconfributory  ;  though  lenve  to  su«-  has  been  obtained  under  cl.  \'2 
of  the  Letter*  I'atent,  18<*o.  London,  Bombai/,  and  Mediterranean  Bank 
V.  Bide  Bebee,  I.  L.   R.,  6  Bom.,  42.     See  Buckley,  4th  ed.,  678. 

Bait  njfninst  A    suit  brought   against  a  wrong  person  as  a  contributory  should  be 

wroDK  person,     disrnissed,  and  if  he  has  done   nothing  to   mislead    the   plaintiffs   he  i» 

entitled   to  his    costs.     London,  Bombay,  and    Mediterranean  Bank   v. 

Mahomed  Ibrahim  Parker,  I.  L.  R  ,  4  Bom.,  619. 

A  bnlancp  order  A  balance  order  made  in  the  voluntary  winding-up  of  a  Company  on 
nota"fin»i  a  contributory  for  payment  of  calls  which  had  been  made  upon  him 
wVtStho  before  the  commencement  of  the  winding-up,  is  not   a  **  final  judgment'* 

n.oHiiinjr  of  within  the  meaning  of  sub-sec.  1  (g)  of  sec.  4  of  the  Bankn.ptcy  Act,  1881^  ; 
Sub  Rco  1  (e)  ^j^^j  ihereftire  a  hankru])tcv  notice  cannot  be  i^sucil  in  respect  of  such  an 
Bankmntf-y  Order.  Kx  |>arte  H  htnney  In  re  ISanderSf  13  Q.  B.  D.,  4/0.  See  also 
Act  i89:i(46and  g^  parte  Chinery,  12  Q.   B.  Div.,  342. 

47  \  ic  ,  C.  o2.)  •  ^ 

rayment  in  of  monien  and  deposit  of  securities(\). 

Default  of  34.  If  any  official  liquidator  shall  not  pay  all 
jayment  into  the  monies  received  by  him  into  the  Bank  of 
^^"^'  Bombay    or    tlie    branch    thereof    nearest    to    the 

principal  place  of  business  of  the  Company  to  the 
account  of  the  official  liquidator  of  the  Company, 
within  seven  days  next  after  the  receipt  thereof, 
nnless  the  Court  shall  have  otherwise  directed,  such 
official  liquidator  shall  be  charjred  ip  lii.s  account 
with  rupees  ten  for  every  thousand  rupees  and  a 
proportionate  sum  for  any  larger  amount  retained 
in  his  hands  beyond  such  period  for  every  seven 
days  during  which  the  same  shall  have  been  so 
retained  and  the  Court  may,  for  any  such  retention, 
disallow  the  salary  or  remuneration  of  such  official 
liquidator. 
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G.  0.  niK^  36,  substituting ''Judge"  for  ''Ccurt''  and 
"tun  ahilhngs''  and  'MIOO"  for  ''rupees  ten''  and 
"  thousand  rupees  **  respectively,  and  "  Bank  of  Engfaind^ 
far  "  Bank  of  Bombay  ";  and  Benj^aJ  rule  36,  substituting 
"  Judge '^  for  "Court"'  and  "live  rupeey  "^  for  •*  ten 
rupees/"  and  "  Bank  of  lk»ngal  or  the  Court '^  for  "  Bank 
of  Bombay  or  the  Branch  nearest/'  &c. 

i'l)  8ee  sec  loJ).  mpra,  \).  123;  aod  sec  rule  11,  supra',  and  form 
No.  14,  9c\ied.,  po9t. 

35.  All  bills,  notes  ai)d  otlier  securities  payable  RilK  Sctr.to 
to  the  Company  or  to  the  official  liquidator  thereof  1^"  J'^J^^^'*''^*^ 
shall,  as  soon  as  they  shall  come  to  the  hands  of 

such  official  liquidator,  be  deposited  by  him  in  the 
Bank  of  Bombay,  or  the  branch  thereof  nearest  to 
the  principal  place  of  business  of  the  Company,  for 
the  purpose  of  being  presented  by  the  Bank  for 
acceptance  and  piiyment,  or  far  payment  only,  as  the 
case  may  be. 

G  O.  rule  37,  snbstituting  "  Bank  of  England  "  for  "  B:mk 
of  Bouibfiy  or  the  Branch/"  &e.  Bengal  rule  JJ?  includes 
'*  hundis"';  directs  the  deposit  to  be  made  in  the  "  Bank  of 
Bengal  or  the  Court";  and  concludes  "or  shall  be  dealt 
with  as  the  Court  shall  otherwis^e  order/" 

36.  All  ordois  for  payment  of  calls,  balances,  or  Calls,  &c.,  to 
other  monies  due  from  any  contributory  or  other  ^^  P^**^  *"'^ 
person  shnll   direct   the  same   to  be  paid    into   tho 

Bank  of  Bombay  or  Branch  thereof  as  aforesaid,  to 
the  account  of  the  official  liquidator  of  the  Company 
unless,  on  account  of  smallness  of  the  amount  or 
other  cause,  it  shall,  having  regard  to  tho  amount  of 
the  security  given  by  the  official  liquidator,  bo 
thought  proper  to  direct  payment  thei'eof  to  the 
official  liquidator ;  provided  that  where  any  such  au 
order  has  been  made  directir)g  payment  of  a  specific 
sum  into  the  Bank  of  Bombay  or  Branch  thereof  as 
aforesaid,  in  case  it  shall  be  thought  proper  for  the 
purpose  of  enabling  the  official  liquidator  to  issue 
execution  or  take  other  proceedings  to  enforce(i)  the 
payment  thereof,  or  for  any  other  reason,  an  order 
may,  either  before  service  of  such  former  order  or 
after  the  time  thereby  fixed  for  payment,  be  made, 
without  notice  for  the  payment  of  the  same  sum  to 
the  official  liquidator. 

G.  O,  njle  38,  substituting  ''Bank  of  England'"  for 
'^  Bank  of  Boiubny  or  Branch  as  aforesaid*";  Bengal  rule  38, 
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substif  iiting  '*  Bank  of  Bengal  or  into  Court''  for  '^Bank   of 
Bombay  or  Branch  as  nforesaid.*' 
(i)  See  sees.  152  and  1(56,  supra. 

Notice  Hs  to  37.  At  the  time  of  the  service  of  any  order  for 
E'"^  ^"^^  payment  into  the  Bank  of  Bombay  or  Branch  there- 
of as  aforesaid,  the  official  liquidator  shall  «:ive  to 
the  pai'ty  served  a  notice  to  the  purport  or  effect  set 
forth  in  form  No.  40  in  the  second  schedule  hereto, 
for  the  purpose  of  informing  him  how  the  payment 
is  to  be  made,  and  before  the  time  fixed  for  such 
payment,  the  official  liquidator  shall  furnish  the 
cashier  of  the  Bank  of  Bombay  or  Branch  thereof  as 
aforesaid,  with  a  certificate  to  the  purport  or  effect 
set  forth  in  form  No.  41  in  the  second  schedule 
hereto  to  be  signed  by  such  Cashier  and  delivered  to 
the  party  paying  in  the  money  therein  mentioned. 

G.  0.  rule  39,  substituting  "  Bank  of  Kn^land"  for  ''  Bank 
of  Bombay  and  Branch/'  &c.  This  rule  has  been  omitted 
from  the  Bengal  rules. 

Affidavit  of  38.  For  the  purpose  of  enforcing  any  order  for 
nou-ptt}iiieDt.  pj^yn^ent  of  money  into  the  Bank  of  Bombay  or 
Branch  thereof  as  aforesaid,  an  affidavit  of  tlio 
official  liquidator  to  the  purport  or  effect  set  fortli  in 
the  form  No.  43  in  the  second  schedule  hereto,  shall 
be  sufficient  evidence  of  the  non-payment  thereof. 

G.  0.  rule  40,  substituting  "Bank  of  Enorland "  for 
"  Bank  of  Bombay,"  &c.  This  rule  has  been  omitted  from 
the  Bengal  rules. 

39.  All  monies,  bills,  hundis,  notes,  and 
other  securities,  paid  and  delivered  into  the  Bank 
of  Bombay  or  Branch  thereof  as  aforesaid,  shall  be 
placed  to  tlie  credit  of  account  of  the  official  liqui- 
dator of  the  Company;  and  orders  for  any  such  pay- 
ment and  delivery  shall  direct  the  same  accordingly. 

G.  0.  rule  4],  substituting  "Bank  of  England''  for 
'*  Bank  of  Bombay,"  &c. ;  and  Bengal  rule  81),  substitutinjr 
"Bank  of  Bengal  or  into  Court"  for  "Bank  of  Bombay,'* 
&c. 

Delivery  out  of  Securities  and  Payment  out,  and 
Investment  of,  Mo7iies{\). 

(i)  See  sec.  153,  svpra,  p.  128 ;  and  form  No.  14,  second  schedule, 
post. 

Requests  40.     AH   bills,   hundi?,   notes    and  other  securi- 

and  cheques.  ^.^^  delivci*ed  iuto  the  Bank  of  Bombay  or  Brauch 
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thereof  as  aforosaifl,  shall  bo  delivered  out  upon  a 
request  siorned  by  the  official  liquidator,  and  counter- 
signed by  the  Judge  or  one  of  the  Judges  of  the 
Court;  and  monies  placed  to  the  account  of  the 
official  liquidator  shall  be  paid  out  upon  such  cheques 
or  orders  signed  by  the  official  liquidator  and  conn- 
to  rsigaed  by  the  Judge  or  one  of  the  Judges  of  the 
Court. 

G.  O.  rule  42,  substituting  '^Bank  of  England  ''  for  ^'Bank 
of  Bombay/'  &c.,  and  "Chief  Clerk  oV  the  Judge "  for 
"Judge  or  one  of  the  Judges/'  &o.;  and  Bengal  rule  40, 
omitting  "or  one  of  the  Judges/'  &e.,  and  substituting  "or 
the  Registrar  under  the  orders  of  the  Court/'  and  "  Bank 
of  Bengal  or  into  Court"  for  "  Bank  of  Bombay, ''  &c. 

41.  All  or  any  part  of  the  money  for  the  time  Investment, 
being  standing  to  the  credit  of  the  account  of  the 
official  liquidator  at  the  Bank  of  Bombay,  or 
Branch  thereof  as  aforesaid,  and  not  immediately 
required  for  the  purposes  of  winding-up  may  be  in- 
vested  in   the  purchase  of  Govern menn  Promissory 

Notes  bearing  interest  in  the  name  of  the  official 
liquidator.  All  such  investments  shall  be  made,  by 
the  Bank  of  Bombay  upon  a  reque.stli)  signed  by  the 
official  liquidator  and  countersigned  by  the  Judge 
or  one  of  the  Judges  of  the  Court,  and  which  i-e- 
quest  shall  be  a  sufficient  authority  for  debiting  the 
account  with  the  purchase  money;  and  such  Govern- 
ment Notes  shall  be  retained  by  or  deposited  with 
the  Bank  of  Bombay  in  the  name  and  on  behalf  of 
the  official  liquidator,  and  such  notes  shall  not 
aftprwards  be  sold  or  transferred  or  otherwise  dealt 
with  except  upon  a  direction  for  that  purpose  signed 
by  the  official  liquidator  and  countersigned  by  the 
Judge  or  one  of  the  Judges  of  the  Court  or  under  an 
order  made  by  the  Court. 

G.  O.  rule  43  provides  for  investment  in  Annuities  or 
Exchequer  Bills,  substitutes  ''Bank  of  England'*  for 
"  Bank  of  Bombay,"  &c.,  and  provides  that  the  chief  clerk 
of  the  Judge  shall  countersign.  Bengal  rule  41  substitutes 
"  Bank  of  Bengal  or  into  Court "  for  **  Bank  of  Bombay,'* 
&c.,  and  omits  the  words  *'  or  one  of  the  Judges  oft  the 
Court/' 

(i)  For  form  of  request  see  No.  44,  second  schedule,  post. 

42.  All  dividends  and   interest  to   accrue   due  Receipt  of 
from  any  such   notes   shall  from   time  to  time  be^»^*^®"^*- 
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received  by  the  Bank  of  Bombay  under  a  power  of 
attorney  to  be  executed  by  the  official  liquidator, 
and  placed  to  the  credit  of  the  account  of  such 
official  liquidator,  and  when  any  of  such  notes 
shall  become  payable  the  same  shall  be  renewed  or 
the  principal  and  interest  due  thereon  be  received 
and  placed  to  the  credit  of  the  account  of  the 
official  liquidator. 

See  G.  O.  rnle  44  ;  Bengal  rule  42  snbstitntes  '^  Bank  of 
Bengal  or  the  Conrt "  for  **Bank  of  Bombay,"  and  omits 
tlie  direction  for  renewal. 

Meetings  of  Creditors  or  Coniributories. 

Notice.  43.     When  the  Court  shall  direct  a  meeting  of 

the  creditors  or  contributories  of  the  Company  to 
be  summoned  under  the  11 2th  or  165th(t)  section 
of  the  said  Act,  the  official  liquidator  shall  give 
notice(ii)  in  writing  seven  clear  days  before  the  day 
appointed  for  such  meeting,  to  every  creditor  or 
contributory  of  the  time  and  place  appointed  for 
such  meeting,  and  of  the  matter  upon  which  the 
Court  desires  to  ascertain  the  wishes  of  the  creditors 
or  contributories,  or  if  the  Court  shall  so  direct, 
such  notice  may  be  given  by  advertisement,  in  which 
case  the  object  of  the  meeting  need  not  be  stated, 
and  it  shall  not  be  necessary  to  insert  such  adver- 
tisement in  the  Bombay  Government  Gazette. 

G.  O.  rule  45,  substituting  "91st  and  149th  section*'  for 
*M12th  or  16oth,'*  and  "London  Gazette^  for  '^Bombay 
Government  Gazette,*^  Bengal  rule  43  concludes  at  the 
words  **  need  not  be  stated.'* 

(i)  See  sec.  140,  supra,  p.  116,  and  sec.  193,  supra,  p.  161. 
(ii)  See  form  No.  45,  in  second  schedule,  post. 

Votes.  44.     The  votes  of  the  creditors  or  contributories 

of  the  Company  at  any  meeting  summoned  by  the 
direction  of  the  Court  may  be  given  either  personally 
or  by  proxy(i) ;  but  no  creditor  shall  appoint  a  proxy 
who  is  not  a  creditor  of  the  Company  whose  debt 
or  claim  has  been  allowed,  and  no  contribatory 
shall  appoint  a  proxy  who  is  not  a  contributory  of 
the  Company. 

G.  0.  rule  46 ;  Bengal  rule  44  concludes  at  the  words 
*^  personally  or  by  proxy/' 

(i)  For  form  of  appointment  of  proxy,  see  No.  46,  second  schedule, 
post. 
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45.  The  direction  of  the  Court  for  any  meeting  Memoran- 
of  creditors  or    contributories  under  the  ll:Jt.h  ov  J^\i^^ 
]65th(i)  section  of  the  said  Act,   and  the  appoint- meeting, 
ment  of  a  person  to  act  as  Chairman  of  any  such 
meeting    shall   be   testified   by   a    memorandum  (ii) 
signed  by  the  Judge  or  one  of  the  Judges  of  the 
Court. 

G.  0.  rule47,  substituting  "Judge''  for  "Court  "and 
"  Chief  Clerk  of  the  Jud^e ''  for  **  Judge  or  one  of  the 
Judges,"  &c.  Bengal  rule  45  substitutes  "Judge''  for 
"  Court"  and  "or  by  the  Registrar  under  the  direction  of 
the  Judge  "  for  "  or  one  of  the  Judges  of  the  Court." 

(i)  See  sec.  140,  supra,  p.  116,  and  sec.  193,  supra,  p.  151. 

(ii)  Form  No.  47,  second  schedule,  post,  memuraMdnm ;  No.  48,  ibid., 
Ghnirmau's  report. 

Direction  or  sanction  of  the  Court. 

46.  The   sanction  of  the  Court  to  the  drawing,  Snnction  to 
accepting,    making  and   endorsing   of   any  bill    of^^^^^^^^ 
exchange,     hundi     or     promissory     note    by   any 
official  liquidatoni),    shall  be   testified  by  a  memo- 
randum(ii)   on   such  bill  of  exchange  or  promissory 

note  signed  by  the  Judge  or  one  of  the  Judges  of 
the  Court. 

G.  O.  rule  48,  substituting  "Judge"  for  "Court"  and 
"  Chief  Clerk  of  Judge  "  for  "  Judge  or  one  of  the  Judcres," 
&c.  Bengal  rule  46,  substituting  "  Judge  "  for  "  Court"  and 
"  or  Registrar  under  the  direction  of  the  Judge"  for  "  one 
of  the  Judges,"  &c. 

(i)  Form  No.  49,  second  Bchedule,  post, 

47.  Every  application  for   the   sanction   of  the  Compromise. 
Court  to  a  compromise  with  any  contributory  or 

other  person  indebted  to  the  Corapany(i)  shall 
be  supported  by  the  affidavit  (ii)  of  the  official  liqui- 
dator  that  he  has  investigated  the  affairs  of  such 
contributory  or  person,  and  stating  his  belief  that  the 
proposed  compromise  will  be  beneficial  to  the  Com- 
pany, and  his  reasons  for  such  belief;  and  the  sanc- 
tion of  the  Court  thereto  shall  be  testified  by  a 
memorandum  (iii)  signed  by  the  Judge  or  one  of  the 
Judges  of  the  Court  on  the  agreement  of  compro- 
mise(iv)  unless  any  party  shall  desire  to  appeal  from 
the  decision  of  the  Court,  in  which  case  an  order 
shall  be  drawn  up  for  that  purpose. 
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Other  cases. 
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G.    0.    rule  49   and   Bengal   rule  47,   which    substitute 
"  Judge ^^  for  "Court/'  and  the  English  rule   provides   for 
signature  of  the  memorandum  by   the    chief  clerk    of  the 
Judge :  Bengal  rule  omits  "  or  one  of  tho  Judges/'  &c. 
(i)  See  sec.  202,  supra,  p.  157. 

(ii)  See  rule  70,  post. 

(iii)  See  form  No.  51,  second  schedule,  post. 

(iv)  See  form  No.  50,  second  schedule,  pos/. 

48.  The  direction  or  sanction  of  the  Court  for 
any  other  procepdins:  or  act  to  be  taken  or  done  by 
the  official  liquidator(i)  shall  be  obtained  upon 
summons  and  an  ordenii)  shall  be  drawn  up  thereon, 
unless  the  Court  shall  otherwise  direct. 

G.  0.  rule 50,  substituting  "  Judge"  for  *'  Court."  Bengal 
rule  48  substitutes '^petition''  for  "  summons/' and  omits 
*^and  an  order/'  &c. 

(i)  See  sees.  14-i.  146,  nnd  201,  supra. 

(ii)  See  form  No.  52,  second  schedule,  post. 

Application  to  the  Court  under  ss.  IbSrdy  154/7i, 
lijTtli,  and  187 th  of  the  Act^i). 

49.  Every  application  under  the  153rd,  154th, 
or  lo6th  section  of  the  said  Act  shall  be  made  by 
petition,  or  if  the  Court  shall  so  direct  by  summons 
at  Chambers,  and  every  application  under  the  l&7th 
section  of  the  said  Act  shall  be  made  by  petition. 

See  G.  O.  rule  51 ;  Bengal  rule  49  provides  for  all  these 
applications  being  made  by  'peiitiun. 

(\)  The  c()ries|)ondinj:  sections  in  the  present  Act  are  sec.  181,  supra, 
p  145,  8.  182,  supra,  p.  145,  which  alters  this  rule  and  enuhIcs»pplication 
under  it  to  he  made  by  motion ;  s.  185,  supra,  p.  140,  and  sec.  21 U,  supra^ 
p.  171  re8])ectively. 

G.  O.  rule  52  as  to  drawing  up  of  orders  is  omitted. 

AdoeriisementH. 

60  When  an  advertisement  is  required  for  any  pur- 
pose except  where  otherwise  directed  by  these  rules 
the  advertisement  shall  be  ini^erted  once  in  the 
Bomhaii  Government  Gazette  and  in  such  other  news- 
paper or  newspapers,  and  for  such  number  of  times 
as  may  be  directed.  The  Judge,  however,  may,  in 
such  cases  as  he  shall  think  fit,  dispense  with  aty 
advertisement  required  by  these  Rules. 

G.  0.  rule  5-j,  substifeutiug  *'  London  Gazette "  for 
^^  Bonihaij  Goccnuneni  Gazviie.''  Bengal  rule  50  provides 
that  '^  the  advertisement,  except  when  otherwise  directed  by 
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these  rules,  shall  be  published  as  the  Judge  shall  direct,  or 
it  may  take  the  form  of  a  public  notification  or  proclama- 
tion.'' 

In  Englanil,  here  follows  rules  54  as  to  admission  of  documents  as 
follows : — 

**  5-1.  Any  party  to  any  ])roceefling  in  Court  or  Chambers  relatins^  to 
the  winilinjf-up  of  h  Company  may,  by  notice  in  writing  in  the  Form 
No  6  in  Scheihile  N.  to  the  Consolidated  General  Orders,  or  to  the  like 
effect,  call  on  any  other  party  thereto  com})etent  to  admit  the  same,  to 
admit  any  document,  saving  all  just  exceptions ;  and  in  cnse  of  refusal  or 
neglect  so  to  admit,  the  costs  of  proving  such  document  shall  be  paid  by 
tl>e  party  so  refusing  or  neglecting,  unless  the  Judge  shall  be  of  opinion 
that  the  refusal  to  admit  was  reasonable;  and  no  costs  of  proving  any 
document  shall  be  allowed  unless  such  notice  shall  have  heen  given, 
except  in  cases  where  the  omission  to  give  i«uch  notice  Has  been,  in  the 
opinion  of  the  taxing  master,  a  saving  of  expense."  A  corresponding 
rule  (51)  was  includ»'d  in  the  Bengal  rules  with  a  fi>rm  of  notice  to  admit. 
The  rule  and  form  above  referred  to  have  been  omitted  from  the  Bombay 
rules.  As  to  notice  to  admit  documents  see  sec.  li?8  of  the  Civil  Proce- 
dure Code  XIV.  of  1S82,  and  the  form  at  p.  1:3)  of  O'Kinealy's  work 
on  that  Code. 

Affidavits. 

51.  Where  an  order  shall  have   been  made   for  Filing  and 
the  winding-up  of  any  Company,  any  person  intend-  ^r*^' i^^"^^^^^^^ 
ing  to  use  any   affidavit(i)   in  any  proceeding  under 

such  order,  shall  file  the  same  in  Court,  and  give 
notice  thereof  to  the  official  liquidator.  The 
person  other  than  the  official  liquidator  filing  the 
affidavit(i)  shall  not  be  required  to  take  an  office 
copy  thereof,  but  an  office  copy  thereof  shall  be 
taken  by  the  official  liquidator,  and  he  shall  produce 
the  same  at  the  hearing  of  any  application  or  pro- 
ceeding upon  which  it  is  intended  to  be  used  unless 
the  Court  shall  otherwise  direct. 

G.  O.  rule  55  provides  for  the  filing  of  atfidavits  in  the 
*•  Record  and  Writ  Clerk's  office/'  otherwise  corresponds  to 
this  rule.  Bengal  rule  52  concludes  with  the  words  '*  notice 
thereof  to  the  official  liquidator." 

G.  0.  rule  56  as  to  chief  clerk's  certificates  is  omitted. 

(i;     See  rule  70,^05/. 

Rpijister  and  File  of  Proceedings. 

52.  A  Register  shall  be  kept  by  the  Court  of  all  Register  of 
proceedings  in  each  matter  in  a  book  set  apart  for  Proceedings, 
that  purpose. 

Of.  G.  O.  rule  57.  Bengal  rule  53,  after  the  words  ** pro- 
ceedings," concludes  thus:  "  before  the  Court  in  each  matter 
with  proper  dates,  so  that  all  the  proceedings  may  appear 
consecutively  and  iu  chronological  order,  with  a  short  state- 
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ment  of  the  questions   or  points  decided,  or  ruled  at  every 
hearing." 

File  of  53.     All  orders,   exhibits,  admissions,  memoran- 

proceedings.  ^mns  and  ofBce  copies  of  affidj^vits,  examinations, 
depositions,  and  certificates,  and  all  other  documents 
relating  to  the  winding-up  of  any  Company  shall 
be  filed  by  the  official  liquidator,  as  far  as  may 
be  in  one  continuous  file,  and  such  file  shall  be  kept 
by  him  or  otherwise  as  the  Court  may  from  time 
to  time  direct.  Every  contributory  of  the  Company 
and  every  creditor  thereof  whose  debt  or  claim  has 
been  allowed^  shall  be  entitled  at  all  reasonable  times 
to  inspect  such  file  free  of  charge,  and,  at  his  own 
expense  to  take  copies  or  extracts  from  any  of  the 
documents  comprised  therein,  or  to  be  furnished 
with  such  copies  or  extracts  at  a  rate  not  exceedins: 
8  annas  per  folio  of  ninety  words,  and  such  tile  shall 
be  produced  in  Court,  or  before  the  Judge  in 
Chamber8,and  otherwise  as  occasion  may  require. 
.  G.  O.  rule  58,  substituting  ''Judge  "  ''  for  Court "  in  the 
first  para.,  and  fixins^  aprice  of  "  three  halfpence  per  folio  of 
seventy-two  words  "  for  copies,  and  omitting  *'in  Chambers" 
after  *'  Judge  "  in  the  last  para. 

This  rule  is  omitted  from  the  Bengal  rules. 

Provisional  Official  Liquidator{i). 

(i)  See  sees.  134,  141,  supra;  and  form  No.  9  in  second  schedule, 
post, 

54.  All  the  above  rules  relating  to  oflBcial  liqui- 
dators shall,  so  far  as  the  same  are  applicable  and 
subject  to  the  directions  of  the  Court,  in  each  case, 
apply  to  provisional  liquidators. 

G.  0.  rule  59;  Bengal  rule  54,  substituting  "  Judge"  for 
"  Court." 

Attendance  and  Appearance  of  Parties. 

Attendance  55.  Every  person  for  the  time  being  on  the  list 
of  parties.  Qf  contributories  of  the  Company(i)  left  with  the 
Court  by  the  oflBcial  liquidator,  and  every  person 
having  a  debt  or  claim  against  the  Company  allowed 
by  the  Court,  shall  be  at  liberty  at  his  own  expense 
to  attend  the  proceedings  before  the  Court,  and 
shall  be  entitled  upon  payment  of  the  costs  occasion- 
ed thereby  to  have  notice  of  all  such  proceedings  as 
he  shall  by  written  request  desire  to  have  notice  of. 
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but  if  the  Court  shall  be  of  opinion  that  the  attend- 
ance of  any  such  person  upon  any  proceeding  has 
occasioned  any  additional  costs  which  ought  not  to 
be  borne  by  the  funds  of  the  Company,  it  may 
direct  such  costs  or  a  gross  sum  in  lieu  thereof  to  be 
paid  by  siich  person,  and  such  person  shall  not  be 
entitled  to  attend  any  further  proceedings  until  he 
has  paid  the  same. 

G.  0.  rule  60,  sabstitnting  "left  at  the  Chambers  of  the 
Jud^e'*  for  "left  with  the  Court*' ;  Bengal  rule  56  has  "filed 
in  Court*'  for  those  words,  and  those  rules  substitute 
"  Judge''  for  "Court"  in  this  rule. 

(i)  See  rule  27,  supra. 

Under  this  rule  in  England  it  was  held  that  admitteil  creilitors  of  a 
Company  in  course  of  winding-up  have  not  a  general  right  to  attend  an 
examination  of  witnesses  before  an  examiner  summoned  under  sec  115 
of  the  Companies'  Act,  1862  [see  sec.  162,  supra,  p.  131].  But  the 
Court  in  its  discretion  may  allow  the  attendance.  **  Proceedinjrs"  in  this 
rule  do  not  include  an  examination  before  an  examiner  which  is  strictly 
of  private  character.  In  re  Grey's  Brewery  Co  ,  26  Ch.  D.,  400. 

An  alleged  creditor  of  a  Company  which  was  being  wound  up  was  not 
allowed  to  he  present  at  the  examination  of  an  officer  of  the  Company  ; 
the  summons  for  such  examination  having  been  obtained  by  the  official 
liquidator  with  a  view  to  obtaining  information  as  to  the  circumstances 
under  which  the  claim  of  the  afleged  creditor  arose.  Ln  be  Norwich 
Equitable  Fire  Insurance  Co.,  27  Ch.  Div.,  515. 

56.  The  Court  may  from  time  to  time  appoint  Appointment 
any  one  or  more  of  the  contributories  or  creditors  tftJvrpartT 
as  it  thinks  fit  to  represent  before  it,  at  the  expense 

of  the  Company,  all  or  any  class  of  the  contribu- 
tories or  creditors  upon  any  question  as  to  a  compro- 
mise with  any  of  the  contributories  or  creditors, 
or  in  and  about  any  other  proceedings  before  it, 
relating  to  the  winding-up  of  the  Company,  and  may 
remove  the  person  or  persons  so  appointed.  In 
case  more  than  one  person  shall  be  so  appointed 
they  shall  unite  in  employing  the  same  attorneys) 
to  represent  them. 

G.  0.  rule  61;  Bengal  rule  57,  substituting  *' Judge'* 
for  " Court";  the  latter  rule  also  inserts  the  words  '^  pleader 
or  agent'*  after  "  attorney.'* 

(i)  See  rule  70,  post. 

57.  No  contributory  or  creditor  shall  be  entitled  ParticuUrs 
to  attend  any  proceedings  before   the   Court  unless  ^efo^*^^*^ 
and  until  he  has  entered  in  a  Book(i)  to  be  kept  for  attendance, 
that  purpose,  his  name  and  address  and  the  name  and 
address  of  his  attorney (ii)  (if  any)  and  upon  any  change 
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of  his  address  or  of  liis  atf orrioy,  his  new  address,  and 
the  name  and  address  of  his  new  attorney. 

G.  O.  rule  62,  substituting  ''at  the  Chambers  of  the 
Judge"  for  "  before  the  Court/'  »md  ''solicitor"  for ''attorney." 
Bengal  rule  58,  substituting  *' Judge"  for  "Court/' and 
adding  "  pleader  or  agent''  after  "  attorney. '^ 

{{)  See  fom  No.  53,  second  iscbedule,  po*/. 

(ii)  See  rule  70,  post. 


Service  how 
etFecteil. 


Name  of 

person 

in  complete. 


Service  of  Sammonsesy  Notices,  ^c. 

58.  Services  upon  contribntories  and  creditors 
shall  be  effected,  except  when  personal  service  is 
required,  by  sending  the  notice,  or  a  copy  of  the 
summons  or  order  or  other  proceedings,  through 
the  post  in  a  prepaid  letter,  addressed  to  the 
attorney  of  the  party  to  be  served  (if  any)  or 
otherwise  to  the  party  liimself  at  the  address 
entered  or  last  entered  pursuant  to  the  preceding 
rule;  or  if  no  such  entry  has  been  made  then,  if  a 
contributory,  to  his  last  known  address  or  place  of 
abode,  and  if  a  creditor  to  the  address  given  by 
him  pursuant  to  the  foregoing  rule  19,  and  such 
notice  or  copy  summons,  order,  or  other  proceeding 
shall  be  considered  as  served  at  the  time  the  same 
ought  to  be  delivered  in  duo  course  of  delivery  by 
the  Post  Office,  and  notwithstanding  the  same  may 
be  returned  by  the  Post  Office. 

G.  0.  rule  63  ;  Bengal  rule  59,  adding  "  pleader  or  agent  " 
after  "  attorney/'  which  omits  the  sentence  "  and  notwith- 
standing/' &c. 

"  T.ast  knmtn  address  or  place  of  ohode*'* ;  see  Jjondon^  Bombay,  and 
Mediterranean  Bank  v.  Gorind  Ramchandra^  1.  L.  R.,  4  Bora.,  223,  fuUy 
cited  snpra^  note  to  rule  32.  As  to  serviee  on  the  Company,  see  s«'C.  85^, 
SO  supra,  pp.  79,  80.  See  also  Buckley,  4th  etl.,  68t>,  note  to  rule  63 
and  cases  there. 

59.  No  service  under  these  rules  shall  be  deem- 
ed invalid  by  reason  that  any  name  other  than  the 
surname  of  the  person  (if  the  said  person  be  a  Euro- 
pean) or  any  name  other  than  the  final  name  ordi- 
narily used  by  the  person  (being  other  than  a  Euro- 
pean) on  whom  service  is  sought  to  be  made,  has 
been  omitted,  or  designated  by  initial  letters,  in  the 
list  of  contributories  or  in  the  summons  order, 
notice,  or  other  document,  wherein  the  name  of  such 
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contributory  or  creditor  is  contained,  provided  the 
Court  is  satisfied  that  such  service  is  in  other 
respects  sufficient. 

See  G.  0.  rule  64.  This  rule  is  omitted  from  the  Bengal 
rules. 

Termination  of  Wtriding-upii). 

(i)  See  uers.  159,  160, 161.  supra,  pp.  130,  131. 

60.  Upon  the  termination  of  the  proceedings  for  Proceedins^s 
the  winding-up  of  any  Company,  a  balance  sheet  shall  Jl"^^'^'"*"*' 
be  brought  in  by  the  official  liquidator  of  his  receipts 

and  payments,  and  verified  by  his  affidavits(i) ;  and 
the  official  liquidator  shall  pass  his  final  account,  and 
upon  payment  by  the  official  liquidator  of  the  balance 
(if  any)  in  such  manner  as  the  Court  shall  direct, 
the  recognizances  entered  into  by  the  official  liquida- 
tor and  his  sureties  may  be  vacated(ii). 

G.  O.  rule  65  and  Bengal  rule  60,  which  also  provide  that 
"  the  balance  (if  any)  due  on  the  final  account  shall  be 
certified"  (the  Bengal  rule  adds)  *'  by  the  Judge.*' 

(i)  See  rule  70,  poet, 

(li)  For  form  of  declnratiim  thnt  the  Company  has  been  fully  wound-up 
see  form  No.  55,  second  schedule,  |yo»^ 

61.  When  the  official  liquidator  has  passed  his  Dissolution 
final  account,  and  the  balance  (if  any)(i)  due  thereon  ""^  Compauy. 
has  been  paid  in  such  manner   as   the    Court   shall 

direct,  the  official  liquidator  shall(ii)  in  case  the 
Company  has  not  been  already  dissolved,  apply  to 
the  Court  for  an  order(iii)  that  the  Company  be  dis- 
solved from  the  date  of  such  order. 

See  G.  O.  rule  66 ;  Bengal  rule  61 . 

(i)  G  O.  rule  66  here  adds  '*  certified  to  be  due  thereon  has  been  paid 
in  sucli  manner  as  the  Judge  shall  direct,  a  certificate  shall  be  made  by 
the  cliit*f  I'lerk  that  the  affairs  of  the  Company  have  been  completely 
wound-up*';  bengal  rule  61  adds  '* certified  to  be  due  thereon  has  been 
paid  in  such  mauner  as  the  Court  shall  direct,  a  cerrificate  shall  be 
made  by  the  Judge  that  the  affairs  of  the  Company  have  been  completely 
wound- up." 

(ii)  G.  O.  rule  66  continues  :  **and  in  case  the  Company  has  not  been 
already  dissolved  the  official  liquidator  'shall,  immediately  alter  such 
certificate  has  berome  binding,  apply  to  the  Judge  for  an  order  that  the 
('ompanv  shall  be  dissolved  from  the  date  of  such  order."  Bengal  rule 
61  continues :  **  and  in  case  the  Company  has  not  been  already  dissolved 
the  otficial  liquidator  shall,  immediately  after  the  issue  (if  such  certificate 
apply  to  the  Judge  for  an  order  that  the  Company  be  dissolved  frt»m 
the  date  of  such  order."  The  form  of  certificate  is  No.  55  in  schedule 
to  G.  O.,  see  Buckley,  4th  ed.,  p.  611,  to  which  No  4-8  in  schedule  to 
Bengal  rules  corresponds.     See  form  No.  55  in  second  sclicdule,  post,  » 

{in)  For  form  of  order  see  No.  5  J,  second  schedule,  post. 
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Duties  of 
Solicitor. 


Forms, 


Solicitor's 
fees. 


\^  to  Hose  of  whi(Uiig-ui>  by  the  Court  see  sees.  159,  16l.«ipro^ 
pp.  1I>0,  l.-Jl,  nn<l  of  voluntary  uindiug-up,  sees.  18G,  187,  and  under 
supervision  sec.  195,  mpra. 

62.  When  tl^e  proceedinj^s  for  winding-up  any 
Company  have  been  completed,  the  file  of  proceed- 
inprs(i)  and  the  book  containing  the  official  liquidator's 
account,  shall  be  deposited  in  the  records  of  the 
Court. 

G.O.  rulo  G7,»iihstitnting  '^Recordand  Writ  CI erk'n  office" 
for  **  Records  of  the  Court.'^  Bengjil  rule  62  provides  tbnt 
'*  all  books,  papers  aud  documents  belonging  or  appertaining 
to  the  Compfto\%«nd  the  book  containing  the  official  liquida- 
tor's account,  shall  be  deposited  iu  Court." 

(i)  See  rule  53,  jwpra. 

By  sec.  \7\,  swpra,\i.  156,  in  ▼oinntarv'  winding-up  the  books,  &c., 
shall  be  disputed  of  as  the  Company  by  extraordinary  resolution  directs. 

Duties  of  /Solicitors  of  Official  Liquidator. 

63.  The  attorney,  or  in  Courts  other  than  the 
High  Court,  the  vakeel  of  the  official  liquidator 
shall  conduct  all  such  proceedings  as  are  ordinarily 
conducted  by  attorneys  of  the  High  Court,  or  by 
vakeels  in  such  other  Courts ;  and  where  the  attend- 
ance of  his  attorney  or  vakeel  is  required  on  any 
proceedings  in  Court  or  Chambers,  the  official 
liquidator  need  not  attend  in  person,  except  in  case 
where  his  presence  is  necessary  in  addition  to  that 
of  his  attorney  or  vakeel,  or  the  Court  shall  direct 
him  to  attend. 

G  0.  rule  G8,  omitting  ^'or  in  Courts  other  than  the  High 
Court/'  &c. 

In  Bengal  rules  this  rule  is  omitted. 
Forms. 

64.  The  forms  set  forth  referred  to  in  the  second 
schedule  to  these  orders,  with  such  variations  as  the 
circumstances  of  each  case  may  require,  may  be  used 
for  the  respective  purposes  mentioned  in  such 
schedule. 

G.  0.  rule  69 ;  Bengal  role  C3. 

Fees. 

65.  Attorneys  and  vakeels  shall  be  entitled 
to  charge  and  be  allowed   the   fees   set  forth  and 
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referred  to  in  the  first  schedule  hereto,  unless  the 
Court  shaU  otherwise  specially  direct. 

G.  0.  rule  70.     This  rule  is  omitted  in  Bengal  rules. 

G.  0,  rule  71  fis  to  Court  fees  is  omitted  in  Bombay  and 
Bengal  rules,  being  provided  for  by  the  Court  Fees  Act  VII. 
of  1870. 

Taxation  vf  Costs^ 

66.  Where  an  order  is  made  by  the  Hiofh  Court  l^n^^^^on  of 

•  •/  c»  costs. 

3n  Court  or  in  Chambers  for  payment  of  any  costs, 
the  order  shall  direct  the  taxation  thereof  by  the 
taxing  officer;  except  in  cases  wheixj  a  gross  sum  in 
lieu  of  taxed  costs  is  fixed  by  the  order* 

G.  0,  rule  72 ;  Bengal  rule  64. 

Power  of  ConrU 

67.  The  power  of  the  Court  to  enlarge  or^^^^"*^ 
abridge  the  time  for  doing  any  act,  or  takinof  anj^coun,*^ 
proceeding,  to  adjourn,  or  review  any  procetHling, 

and  to  give  any  direction  as  to  the  course  of  pro- 
ceeding, is  unaffected  by  these  rules. 

G-  O.  rule  73,  substituting  ^*  Judge'*  for  "Courtr  This 
rule  is  omitted  from  the  Bengal  rules. 

A«  to  enlargement  of  time  see  Bwkk'y,  4th  ed.,  b^S,  note  to  rule  4, 

Leavbig  AccoiinfSy  ^'c. 

68.  All  accounts,  lists,  notices,  and  other  docu-  Acronnts  &c. 
ments    directed   by  these  rules  to  be  left  with  the  witrProtho- 
High  Court  shall  be  left  with  the  prothonotary  of  the  notar>\ 
Court. 

This  rule  is  in  the  Bombay  rules  only. 

GcneraJ  Diixctions. 

69.  The  general  practice  of  the  Court,  including  Getierftl 
the  course  of  proceeding  and  practice  in  Chambers  ap^rwr^ 
and  the  rules  of  the   Court  relative  thereto,  shall, 

in  cases  not  provided  for  by  the  Indian  Companies' 
Act  1866,  or  these  rules,  and  so  far  as  the  same 
are  applicable  and  not  inconsistent  with  the  said 
Act  or  these  rules,  apply  to  all  proceedings  for 
winding-up  a  Company. 

G.  0,  rule  74,  mutntis  mutandis ;  Bengal  rule  65. 
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Affidavits 

and 

attorneys. 


Affldavils  and  Attorneys. 

70.  In  all  cases  in  which  by  law  a  person  may 
make  a  solemn  aflfirmation  instead  of  an  affidavit, 
the  word  affidavit  in  these  rules  shall  be  deemed 
and  taken  to  mean  a  solemn  affirmation  ;  and  in 
proceedings  in  Courts,  other  than  the  High  Court, 
on  its  original  jurisdiction  side,  the  word  attorney 
•in  these  rules  shall  be  deemed  and  taken  to  mean  a 
vakeel. 

This  rule  is  omitted  from  Q.  O.  and  Bengal  rules. 

Application  of  Rales. 

Application        71.     These  rules  apply  only  to  proceedings  under 
of  Rules.      ^^^  Indian  Companies'  Act,  1866. 

G.  O.  rule  75.     This  is  omitted  from  Bengal  rules. 

Commencement  of  Rules. 

72.  These  Rules  shall  take  effect  and  come  into 
operation  on  and  after  the  twentieth  day  of  August 
1866. 

The  English  rules  take  effect  from  25th  November  1862; 
the  Bengal  rules  from  5th  July  1866. 

In  the  English  rules  there  followed  rule  77,  providing  for 
interpretation  of  the  rules,  which  is  omitted  from  Bombay 
and  Bengal  rules. 
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The  First  Schedule. 

Fees' and  Charges  to  be  allowed  to  Attorneys. 

Rs. 

Fof  attending  any  siummons  or  other  application  at  the  Judge's 

Chamliers,  per  hour  10 

Or  where  from  the  length  of  the  attendance  or  the  difficulty  of  the 
case  the  Judge  shall  think  this  fee  an  insufficient  remunera- 
tion for  services  performed ;  such  fee  ns  the  Judge  may 
aUovr  to  the  solicitors  by  a  memorandum  in  writing  expressly 
made  for  that  purpose  and  signed  by  the  Judge  specifying 
distinctly  the  ground  of  such  aUowance  

For  notice  and  services  where  the  service  may  be  effected  as  pro- 
vided by  rule  58 1 

For  other  duties  performed,  such  of  the  fees  authorised  by  the  rules 

and  regulations  of  the  High  Court  as  to  attorney's  fees  as  are  applicable. 

'Note, — The  fees  for  notices  and  services  are  not  to  apply  where  the  same 
solicitor  ia  for  both  parties,  unless  it  is  necessary  for  the  purpose  of 
making  an  affidavit  of  service. 


The  Second  Schedule. 

Forms. 

1.  Advertisement  of  petitioa  (Rule  2). 

2.  Affidavit  verifying  petition  (Rule  4). 

3.  Order  for  winding-up  by  the  Court  (Act  X.  of  186(5,  sees.  103,  lO-A). 

(Sees.  130,  131  of  Act  supra). 

4.  Order  for    winding-up  subject  to  supervision    (Act  X.   of   1866, 

sees.  163,  164.).     (Sees.  191,  192  of  Act  mpra), 

5.  Advertisement  of  order  to  wind-up  (Rule  6). 

6.  Advertisement^  of  time   and   place  fixed  for  the   appointment   of 

official  liquidator  (Rule  9). 

7.  Proposal  for  appointment  of  official  liquidator  and  sureties  where 

form  No.  6  has  been  issued. 

8.  Order  appointing  an  official  liquidator  (Rules  10,  11). 

9.  Order  appointing  a  provisional   official  liquidator  (Rules  10,   11, 

14.  15). 

10.  Recognizance  of  the  official  liquidator  and  sureties  (Rule  10). 

11.  Affidavit  of  sureties  (Rule  10.) 

12.  Sanction  of  appointment  of  attorney  to  official  liquidator  (Act  X. 

of  1866,  sec.  118).     (Sec.  146  of  Act  supra). 

13.  Order  for  payment  of  money  or  delivery  of  books,  &c.,  to  official 

liquidator  (Act  X.  of  1866,  Sec.  121, 122).    (sees.  149.  150  of  Act 
supra), 

14.  Direction  to  open  account  at  the  Bank  of  Bombay  (Rules  11,  34, 

35,  42). 

15.  Advertisement  of  appointment  of  official  liquidator  (Rule  13). 
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i^.  Advertisement  for  cirtlitors  (Rule  19). 

17.  Affidavit  of  official  liquidator  as  to  debts  and  claims  (Bule  21). 

18.  Exhibit  referred  to  in  affidavit  No.  17. 

19.  Notice  to  creditor  of  allowance  of  debt  (Rule  22). 

20.  Notice  to  creditors  to  come  in  and  prove  their  debts  (Rule  23). 

21.  Affidavit  of  creditor  in  proof  of  debt  (Rule  2^). 

22.  Settleuieni  by  the  Court  of  debts  and  claimj*  (Rule  26). 

23.  Notice  to  creditors  to  attend  to  receive  debt  (Rule  2^). 

24.  Affidavit  iu  support  of  list  of  contributories  (Rule  27). 

25.  List  of  contributories  referred  to  in  form  No.  24. 

26.  Notice  to   contribut«iries  of  appointment  to  settle  list  of  contri- 

butories (Rule  28). 

27.  Affidavit  of  service  of  notice  (Rule  2S). 

28.  The  schedule  referred  to  in  form  No.  27. 

29.  Supplemental    list   of   contributories    and    affidavit     in     support 

(Rule  28). 

30.  Supplementnl  list  of  contributories  referred  to  in  form  No.  29. 

31.  Settlement  by  the  Court  of  the  list  of  contributories  (Rule  29). 
82.     Order  on  application  to  vary  list  (Rule  27). 

33.  Affidavit  of    official    liquidator   in    support   of   proposal    for  call 

(Rule  31). 

34.  Summons  for  intended  call  (Rule  31). 
3.").     Advertisement  of  intended  call  (Rule  31). 

36.  General  order  for  a  call  (Rule  32). 

37.  Notice  to  be  served  with  the  General  Order  for  a  call  (Rule  32). 

38.  Affidavit  in  support  of  application  for  order  for  payment   of  call 

due  from  contributories  (Rule  33). 

39.  Order  for  payment  of  call  due  from  a  contributory  (Rule  33). 

40.  Notice  to  be  indorsed  on  or  served  with  every  order  directing  pay- 

ment of  money  into  the  Bank  of  Bombay  (Rule  37). 

41.  Certificate   of   payment   of    money   into    the    Bank    of    Bombay 

(Rule  37). 

42.  Affidavit  of  service  of  order  for  payment  of  call  (Rule  33). 

43.  Affidavit  of  non-payment  of  money  by  order  directed  to  be  paid 

into  Bank  of  Bombay  (Rule  38). 

44.  Request  to  invest  cash  in  Government  promissory  notes  (Rule  41). 

45.  Notice  (or  advertisement)  of  meeting  of  creditors  or  contributories 

(Rule  43). 

46.  Appointment  of  proxy  to  vote  at  meeting  of  creditors  or  contri - 

butories  ^Rule  44). 

47.  Memorandum   of  appointment  of  a  person   to  act  as  chairman  at 

meeting  of  creditors  or  contributories  (Rule  45). 
43.     Chairman's  report  of  result  of  meeting  of  creditors  or  contributories 
(Rules445,  44,  45). 

49.  Memorandum  of    sanction  of  Judge  to  accepting  bill  of  exchange 

(Rule  46). 

50.  Memorandum  of  agreement  of   compromise  with  a  contributory 

(Rule  47). 

51.  Memorandum  of  sanction  of  Judge  to  agreement  of  compromise 

(Rule  47), 

52.  Order  or  memorandum  of  the  sanction  of  the   Judge   for  certain 

acts  to  be  done  by  the  official  liquidator  (Rule  48). 

53.  Appearance  Book  (Rule  57). 
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r4.     Summons   for   persons  to   attend   at  Chambers  to   be   examined 
(Act  \.  of  1866,  sec.  13t).     (Sfc.  I(i2  of  Act  supra). 

55.  Declaration  of  the  Com}>any    being:  completely  wound-iip  and  of 

the  official  liquidator  haviiinj  passed  his  final  aecouat  (hule  60). 

56.  Order  to  dissolve  the  Company  (Kule  dl). 


No.  1. — Advertisement  of  Petition. 
(Rule  2.) 

In  the  matter  of  the  Indian  Companies'  Act,  1862  and  of  the 
Company. 

Notice  is  hereby  given,  that  a  petition  for  the  winding-up  of  the  above 
named  Compnny  by  tlie  (or  subject  to  the  supervision  of  the)  Hijrh 
Court  of  Judicnturf  at  Bombay  {or  District  Court  of  )  was 

on  the  day  of  18(3     presented  to 

by  t}ie  said  Company  {or  A.  B.  of  ,  a  creditor  or  con- 

tributory of  f  he  said  Com|mny  or  as  the  case  may  be).  And  that  the  sai  J 
petition  is  directed  to  be  heard  before 

on  the  day  of  186     ;  and  any  creditor  or  contri- 

butory of  the  said  Company  desirous  to  oppose  tlie  making:  of  an  order 
for  the  winding-up  of  the  said  Company  under  the  above  Act,  should 
appear  at  the  time  of  hearin«r;  by  himself  or  his  counsel  for  that  pur- 
pose ;  and  a  copy  of  the  petition  will  be  furnished  to  any  creditor  or 
contributory  of  the  said  Cotnpany  requirinir  the  same,  by  the  nnder- 
sigued,  on  payment  of  the  regulated  charge  for  the  same. 

C.  and  D.  of  &c. 
Solicitors  {or  Vakeel)  for  the  Petitioners. 


No.  2. — Affidavit  verifying  Petition. 

(Rule  4.) 

In  the  High  Court  of  Judicature,  Bombay,  or  in  the  District  Court  of 

In  the  matter,  &c. 

I,  A.  B.,  of  &c.,  make  oath  and  say  {or  do  solemnly  affirm)  that  such 
of  the  statements  in  the  Petition  now  produced  and  shewn  to  me  and 
marked  with  the  letter  A,  as  relate  to  my  own  acts  and  deeds  are  tnie, 
and  such  of  the  said  statements  as  relate  to  the  acts  and  deed»  of  any 
other  person  or  persons,  I  believe  to  be  true. 

Sworn,  &c. 
Or  Solemnly  affirmed,  &c. 


No  S.— Order  for  Winding-up  by  the  Court,  ActX.  oflSQQ,  Sees.  103, 104. 
^Secs.  130,  131  of  Act  supra). 

High  Court  of  Judicature,  Bombay  (or  District  Court  of  ) 

day  the  day  of  186     . 

In  the  matter,  &c. 

Upon  the  petition    of  the  aborenamed  Company  or,  A.  B.  of  &c.,  a 
creditor  {or  contributory  of  the  abovenamed  Company)  on  the 
day  of  186     ,  preferred  unto  the  said  Court,  and  upon  hearing 

counsel  for  the  petitioner,  and  for  ,  and  upon 

reading  the  said  petition,   an  affidavit  (or  solemn  affirmation)  of  the  said 
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petitioner,  filed,  &c.,   verifying  the  said  petition,  an  affidavit  (or  solemn 
atfinnntion  nf  8.  M.)  tiled  the  day  of  186     , 

the  Bombay  Government  Gazette  of  the  day  of  ,  the 

Bombay  Gazette  Newspaper  of  the  day  of  (enter  any 

other  paper)  each    containing  an    advertisement    of   the   said   petition 
(enter  any  other  evidence)  this  Court  doth  order  that  the  said 
Conipany  he  wound-up  by  this  Court  under  the  provisions  of  the  Indian 
Companies'  Act,  1866. 


No.  4. — Order  for  Winding-up^  subject  to  Supervision  Act  X,  of  1866, 
Sees.  163-164.     (Sees.  191-192  supra.) 

The  High  Court  of  Judicature,  Bombay,  or  District  Court  of 
the  day  of  1866. 

In  the  matter,  &c. 

Tpon  the  ])etition,    &c.,   this   Court  doth   order    that  the   voluntary 
winding  of  the  said  Company    be  continued,  but  subject  to  the 

supervision  of  the  Court ;  and  any  of  the  proceedinirs  under  the  said 
voluntary  \vinding-U()  may  be  ado]>tcd  as  this  Court  shtiU  think  tit.  And 
the  creditors,  contributories,  and  liquidators  of  the  said  Company,  and 
all  other  persons  interested,  are  to  be  at  liberty  to  apply  to  a  Judge 
of  this  Court  at  Chambers  as  there  may  be  occasion. 


No.  5. — Advertisement  of  Order  to  Wind-up, 
(Rule  6.) 
In  the  matter,  &c. 

By  an  order  made  by  the  High  Court  of  Judicature  at  Bombay  {or 
District  Court  of  in  the  above  matter,  dated  the  day  of 

186     ,  on  the  petition  of  the  above  named  Company  {or  A.  B.  of 
) :  It  was  ordered  that,  &c.,  as  in  order 

C.  andD.of&c. 

Solicitors  (or  Vakeel)  for  the  said  petitioner. 


No.  6. — Advertisement  of  Time  and  Place  fixed  for  the  Appointment 
of  Official  Liquidator, 
(Rule  9). 
In  the  matter,  &c. 

Notice  is  herehv  given,  that  the  Hon'ble  Mr.  Justice  (or 

the  Judge  of  the  District  of  )  has  fixed  the  dav 

of  186         ,  at  o'clock  in 

the  noon,  at  his  Chambers  in  the   Court   House 

of  the    High    Court   at    Bombay    {or    at    the    District    Court    House 
at  )  as  the  time  and  place  for  the  appointment   of  an 

official  liquidator  of  the  aboveuamed  Company. 

G.  H., 

Prothonotary 

{or  as  the  case  may  be). 


No.  7. — Proposal  for  Appointment  of  Official  Liquidator  {and  Sureties) 
where  Form  No.  6  has  been  issued,  t 

In  the  matter,  &c. 

We,  the  undersifrned  contributories  of  the  abovenamed  Company  for 
the  u umber  of  shares  placei  opposite   our  respective  names,   hereby 
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propose  Mr.  R.  P.  H.  of  &c.,  public  account  ant,  to  be  the  official 
liq«ii(lator  of  the  said  Company  (and  II.  N.  of  &c.,  and  J.  P.  of  &c., 
to  be  his  sureties). 


Name. 

Address. 

No.  of  Shares  held. 

No.  8. — Order  appointing  an  Official  Liquidator. 
(Rules  10,  11.) 
The  High  Court  of  Judicature  at  Bombay  or  District  Court  of 

186 
In  the  matter,  &c. 

Upon  the  application,  &c.,  and  upon  reading,  &c.  The  Court  doth  here- 
by appoint  R.  P.  H.  of  &c.,  official  liquidator  of  the  abovenamed 
Company.  (If  security  has  not  been  given  add,  and  it  is  ordered  that  the 
said  R.  P.   H.   do,  on  or  before  the  day  of  next,  give 

security  to  be  approved  of  by  the  Court)  And  it  is  ordered  that  the  said 
R.  P.  il.  do,  on  the  day  of  ,  and  day  of 

186  and  the  same  days  in  each  succeeding  year,  leave  his 

accounts  at  the  office  of  the  prothonotary  (or  office)  of  the  said  Court, 
and  it  is  ordered  that  all  monies  to  be  received  by  the  said  R.  P.  H.  be 
paid  by  him  into  the  Bank  of  Bombay  (or  the  Branch  nearest  to  the 
Court  in  which  the  matter  is  pending)^  to  the  credit  of  the  account  of  the 
official  liquidator  of  the  said  Company,  witbin  seven  days  after  the 
receipt  thereof.  {In  case  two  or  more  official  liquidators  are  appointed 
add)  And  the  said  Court  doth  declare  that  the  following  Acts,  required 
or  authorized  by  the  above  Act  to  be  done  by  the  official  liquidator  may, 
be  done  by  either  (or  any  one,  or  two)  of  the  official  liquiilators  hereby 
appointed,)  that  is  to  say  (describe  the  acts),  and  all  other  acts  so  required 
or  authorized  to  be  done  by  both  (or  all)  the  official  liquidators  hereby 
appointed.  / 


No. 


9.— Order  appointing  a  Provisional  Official  Liquidator, 
(RuLBS  10,  11, 14,  54.) 
The  High  Court  of  Judicature  at  Bombay  (or  District  Court  of 


)  the 
In  the  matter,  &c. 

Upon  the  application, 
hereby  appoint  R.  P.  H. 
abovenamed    Company. 

38 


day  of 


186 


&c  ,  and  upon  reading,  &c.  The  Court  doth 
of  &c.  provisionally,  official  liquidator  of  the 
(If    security    dispensed    with    add,     without 
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security ;  or  if  security  is  to  be  given,  hdd  direction  as  to  security ^  account 
and  payment  into  the  bank  as  in  form  No,  8.)  And  the  said  Court  doth 
herehy  limit  and  restrict  the  powers  of  the  said  R.  P.  H.  as  such  provi- 
sional official  liquidator,  to  the  f<dlowing  acts,  that  is  to  say,  {describe 
the  acts  which  the  provisional  official  liquidator  is  to  be  authorised  to  do.) 


No.  10. — "Recognizance  of  the  official  liquidator  and  Sureties. 
(Rule  10.) 
In  the  matter,  &c. 

The  Uon'ble  Mr.  Justice  {or  the  Judge  of  the  District 

Court  ,)  has  approved  of  and 

allowed  this  recognizance  G.  11. 

R.  P.  H.  of  &c.  nv.  B.    of  &c..  and  T.    P.    of  &c.,   in  the   High 
Court  of  Judicature  at  Bombay  (or  District  Court  of  ,)  personally 

ap})earing,  do  acknowledge  themselves,  and  every  of  them  doth 
acknowledge  himself  to  owe  the  respective  sums  of  money  set 
opposite  to  their  respective  names  in  the  schedule  hereto  to  be  paid  to 
the  Ilon'ble  Mr.  Justice  a  Jndire  of  the  said  High  Court  {or 

to  Esquire,  Judge  of  the  said  District  Court  of  )  the 

said  or  one  of  them  or  the  executors  or  administrators  of  them 

or  one  of  them ;  and  in  default  of  pnyment  of  the  snid  sums,  the  said 
H.  P.  H.,  W.  B.,  and  T.  P.  are  willing  and  doth  agree  for  himself,  his  heirs, 
executors  and  administrators,  by  these  presents,  that  the  said  sums  shall 
be  levied,  recovered,  and  received  of  and  from  them  and  every  of  them, 
and  of  and  from  them  and  every  of  them,  and  of  and  from  all  and 
singular  the  manors,  messuages,  lands,  tenements  and  hereditaments,  goods 
aiul  chattels  of  them  and  every  of  them  wheresoever  the  same  shall  be 
found.     Witness  the  day  of  18()     . 

Whereas  in  the  matter  of,  &c.  {take  title  from  order  to  wind-up)  the  High 
Court  of  Judicature  at  Bombay,  (or  District  Court  of  the  ,) 

has  by  an  order  dated  the  day  of  ,  186     , 

appointed  the  said  R.  P.  H.  official  liquidator  of  the  said  Company, 
and  has  thereby  directed  him  to  give  security  to  be  approved  of  by  the 
said  Court,  or  {in  case  the  security  precedes  the  order  appointing,)  has 
approved  of  the  said  R.  P.  H.  as  a  proper  person  to  be  appointed 
offici»i  liquidator  of  the  said  Company,  upon  his  giving  security)  And 
whereas  the  said  Judge  has  approved  of  the  said  W.  B.  and  T.  P.  to  be 
sureties  for  the  said  K.  P.  H.  in  the  amounts  set  opposite  to  their  respec- 
tive names  in  the  schedule  hereto  and  has  also  a|)proved  of  the  above 
written  recognizance,  with  the  under-written  condition  as  a  proper  secu- 
rity to  be  entered  into  by  the  saicl  R.  P.  H.,  W.  B.,  and  T.  r.,  pursuant 
to  the  sa'd  order  and  (or,  pursuant  to)  the  Genersl  Order  of  the  said 
Court  in  that  behalf;  and  in  testimony  of  such  approbation  the  Hon'ble 
one  of  the  Judges  of  the  said  Court  [or  in  a  District  Court) 
Esq.  the  Judge  of  the  said  Court)  hath  signed  an 
allowance  in  the  margin  hereof.  Now  the  condition  of  the  above  written 
recognizance  is  such  that  if  the  said  R.  P.  H.  his  executors  or  adminis- 
trators or  any  of  them  do  and  shall  duly  account  for  what  the  said 
R.  P.  H.  shall  receive,  or  become  liable  to  pay,  as  official  liquidator  of 
the  said  Company  at  such  periods  and  in  such  manner  as  the  said  Court 
shall  appoint,  and  pay  the  same  as  the  said  Court  hath  (by  the  said  order) 
directed,  or  shall  hereafter  direct,  then  the  above  recognizance  to  be  paid 
otherwise  to  remain  in  full  force  an<l  virtue. 

The  schedule  above  referred  to, 

R.  P.  H Thousand  Rupees. 

W.  B Thousand  Rupees. 

T.  P Thousand  Rupees. 

Taken  and  acknowledged  by  the  aboveuamed  R.  P.  U.,  &c.,  &c. 
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No.  11. — Affidavit  of  Sureties , 
(Rule  10.) 
In  the  High  Court  of  Judicature  Bombay  (or  the  District  Court  of  ) 

la  the  matter,  &c. 

W'e,  W.  B.  of  &c.  and  T,  P.  of  &c.,  severally  make  oath  and  say  (or 
solemnly  affirm)  as  follows  : — 

1.  I,  the  said  W.  B.  for  myself,  say  that  I  am  worth  the  sum  of 
Rupees  of  lawful  money  of  British  India,  over  and  ahove  what 
is  sufficient  for  the  payment  of  all  my  just  debts  and  liabilities. 

2.  And  I,  the  said  T.  P.  for  myself,  say  that  I  am  worth  the  sum 
of  Rupees  of,  &c.  (as  above). 

Sworn,  &c., 

(or  solemnly  affirmed). 


No,  12. — Sanction  of  Appointment  of  Attorney  or  Vakeel  to  Official 
Jjiquidator  and  Appointment . 

(Act  X.  OP  18G6,  sec.  118.)  (See  sec.  146,  supra). 
In  the  matter,  &c. 

The  (>ourt  sanctions  the  official  liquidator  appointing  an  attorney 
(or  vakeel)  to  assist  him  in  the  performance  of  his  duties. 

L.  H. 
I  hereby  appoint  to  be  my  attorney  [or  vakeel)  in  this 

matter,  dated  this  .  day  of  186     . 

R.  P.  H., 

Official  Liquidator. 

No.  13. — Order  for  payment  of  money  or  delivery  of  books,  fyc.y 
to  the  Official  Liquidator  \^Act  X.  of  1866,  121,  123.)  (see  sees.  149,  151, 
supra). 

The  High  Court  of  Judicature  at  Bombay  or  District  Court  of 
day  of  186     . 

In  the  matter,  Sic. 

Upon  the  application  of  &c.,  and  on  reading,  &c.  It  is  ordered  that 
A.  B.  of  &c.,  do,  within  four  (fays  after  service  hereof,  pny  to  (or  <leliver, 
c<mvey,  surrender  or  transfer  to  or  into  the  hands  of)  R.  P.  H.  the 
official  liquidator  of  the  said  Company,  at  the  offire  of  the  said  R.  I*.  U. 
situate  at  &c.,  the  sum  of  Rupees  being  the  amount  of  dt*bt  appearing 
to  be  due  from  the  said  A.  B.  on  his  uccount  with  the  said  Company  {or 
any  sum  or  balance,  books,  papers^  estate  or  effects  specifying  the 
property)  now  being  in  the  hands  of  the  said  A,  Bt  and  to  which  the 
said  Company  is  prima  facie  Quiiiled  (or  otherwise  as  the  case  may  be). 


No.  14. — Direction  to  open  Account  at  the  Bjnk  of  Bombay. 
(Rules  11,  34,  35,  42.) 

The  High  Court  of  Judicature  at  Bombay  (or  District  Court  of  ) 

day  of  186 

In  the  matter,  &c. 

To  the  Secretary  of  the  Bank  of  Bombay  (or  the  Agent  of  the 
Branch  of  the  Bank  of  Bombay  at  ). 

Sir, 

An  order,  dated  the  day  of  186 

having  been  made  in  the  above  matter  by  the  High  Court  of  Judicature 
at  Bombay  (or  District  Court  of  )  for  winding-up  the 

Digitized  by 


Google 


300  FOBMS  NOS.   15—17. 

abovenamefl  Company  by  the  Court,  under  the  provi8i5n«  of  the.  said  Act, 
and  R.  P.  II.,  of  ,  having  by  order  dated  the 

<lay  of  186     been  a|>|>oiDted  the  ofiieial  lii|uidator 

of  the  saiil  Com|Miny,  you  are  requested  to  open  an  accoimt,  to  be  fntitleil 
**  The  account  of  the  oHieiHl  liquiilator  of  the  Company,** 

in  your  books  pursuant  to  the  said  Act,  all  cheques  drawn  iiik>u  sueh 
account  must  be  signed  by  the  official  liquidator,  whose  signature  i» 
attached  hereto,  and  eouiitersigoed  by  whose  signatuie 

is  alsj  attached  hereto, 

I  am.  Gentlemen, 
Your  most  obedient  Semnt» 

G.  H. 

Signatures, 
R.  P.  II.,  Official  Li(}uidator. 
G.  W. 


No.  15. — Aih'erCisement  of  Appointment  of  Offieial  Liquidator. 
(Rule  13.) 
In  the  matter,  &e. 
The  Honhle  Mr.  Jnstiee  (or  the  District  Judge  of 

)  has,  by  an  order  dated  the  day  of 

IS&    ai>|)ointed  R.  P.  H.  of 
to  be  official  liquidator  of  the  abovenamed  C^ompniiy 
Dated  this  day  of  186     . 

6.  H. 


No,  16. — Advertisement  for  Creditors. 
(Rule  19.) 

In  the  matter,  &c. 
The  creditors  of  the  abovenamed  Company   are  required  on  or   before 
the  tlay  of  186     to  send  their 

names  snd  addresses  and  the  particulars  of  their  debts  or  claims, 
and  the  Dan>es  and  addresses  of  their  attorneys  (or  yakeels)  if  any,  to 
R.  P.  II.,  of  ,  the  official  liquidator  of  the  said  Company, 

and  if  so  required  by  notice  in  writing  from  the  olBcial  liquidator,  are 
by  their  attorneys  or  vakeels  to  come  hi  aixl  prove  their  said  debts  or 
claims,  at  sudi  time  as  shall  be  specified  in  such  notice,  or  in  default 
thereof  tliey  ii-ill  be  excluded  from  the  benefit  of  any  distribution  ma<le 
before  such  debts  proved,  day  the  day  of  186     , 

at  o'clock  in  the  noon,  at  the  said  is  appointed 

for  bearing  aud  ailjndicating  upon  the  debts  and  claims. 

Dated  this  day  of  186     . 

G.  II. 


No.  17. — Affidavit  of  Official  Liquidator  as  to  Debts  and  Claims. 
(Rule  21.) 

In  the  High  Court  of  Judicature  at  Bombay,  or  District  Court  of 

In  the  matter,  &c. 

I,  11.  P.  H.  of  &c.,  the  official  liquidator  of  the  aboTenamed 
Company,  make  oath  and  say  (or  solemnly   affirm)  as  follows : — 

1.  I  have,  in  the  |7a|>er  writing  now  produced  and  shown  to  me,  and 
marked  with  the  letter  A,  set  forth  a  list  of  all  the  debts  and  claims  the 
particulars  of  vihich  have  been  sent  in  to  me  by  persons  making  claim 
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upon  or  claiming  to  he  creditors  of  the  said  Company,  pursuant  to  the 
advertisement  issued  in  that  behalf,  dated  the  day  of 

186     ,  and  the  names  and  addresses  of  the  persons  by  whom  such  claims 
are  made. 

2.  I  have  investigated  the  said  debts  and  claims  and  examined  the 
same  with  the  books  ami  documents  of  the  *aid  Company,  in  order  to  as- 
certain, so  far  as  I  am  able,  which  of  such  debts  and  claims  are  justly 
due  from  the  said  Company ;  and  I  have  in  the  first  part  of  the  said  list, 
set  forth  such  of  the  said  debts  and  claims  or  parts  thereof,  as  in  my 
opinion  are  justly  due  from  the  said  Company,  and  proper  to  be  allowed 
without  further  evidence,  and  ]  have  in  the  sixth  column  of  the  said  first 
part  of  the  said  list,  set  forth  the  amount  proper  to  be  allowed  in  re- 
spect of  such  debts  and  claims ;  and  I  believe  that  such  amounts  respec- 
tively are  justly  due  and  proper  to  be  allowed;  antl  1  have,  in  the  Sfventh 
column  of  the  said  first  part  of  the  said  list,  stated  my  reasons  for  such 
belief. 

3.  I  have,  in  the  second  part  of  the  said  list,  set  forth  such  of  the 
said  debts  and  claims  as  in  my  opinion  ought  to  be  proved  by  the 
respective  creditors. 

Sworn  (or  solemnly  approved)  &c. 


No.  IS.-— Exhibit  referred  to  in  Affidavit  No.  17. 
A. 
In  the  matter,  &c. 

List  of  debts  and  claims  of  which  the  particulars  have  been  sent  into 
the  official  liquidator. 

This  paper  writing,  marked  A,  was  produced  and  shown  to  R.  P.  II., 
and  is  the  same  as  is  referred  to  in  his  affidavit,  sworn  (or  solemn  affirma* 
tion  made)  before  me  this 
dav  of  180 

W.  B.,  &c. 

First  Part. — Debts  and  Claims  which  ought  to  be  allowed  without  further 

evidence. 


Reasons 

Names 

of 
creditors. 

Addresses 

Particu- 

Amount 

for  belief 

that 

amounts 

are  proper 

to  be 

Serial 

and 

lars  of 

Amount 

proper 

No. 

descrip- 
tion. 

debts  or 
claims. 

claimed. 

to  be 
allowed. 

allowed. 

Re.  a.  p. 

Rs.  a.  p. 
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Second  Part. — Debts  and  Claims  which  ought  to  be  proved  by  the 
Creditors. 


Serial 
Number. 


Names  of 
creditors. 


Addresses 
and  descrip- 
tion. 


Particulars 

of  debts 

or  claims. 


Amount 
claimed. 


B& 


No,  19. — Notice  to  Creditors  of  Allowance  of  Debt, 

(Rule  22.) 

In  the  matter,  &c.  (Place  and  date.) 

Sir, 

The  debt  claimed  by  you  in  this  matter  has  been  allowed  by  the 
Judge  at  the  sum  of  Ks.  (if  part  only  allowed  add)  if  you 

claim  to  have  a  larger  sum  allowed,  you  are  hereby  required  to  come 
in  and  prove  the  further  amount  claimed,  &c.,  as  in  the  next  form. 

I  am,  Sic.f 

R.  P.  U.,  Official  Liqiudator. 
To  Mr.  P.  R. 


No.  20. — Notice  to  Creditors  to  come  in  and  prove  their  Debts, 

(Rule  23.) 
In  the  matter,  &c.  (Place  and  date.) 

You  are  hereby  required  to  come  in  and  prove  the  debt  claimed  by 
you  against  the  aboveoamed  Company,  by  filing  your  affidavit,  and 
giving  notice  thereof  to  me  on  or  before  the  day  of 

next,  and  you   sire  to  attend   by   vour  attorney   (or   vakeel)    on  the 
day  of  '        186    at 

o'clock  in  the  noon,  being  the  time  appointed  for 

hearing  and  adjudicating  upon  the  claim. 
Dated  this  day  of  186     . 

R.  P.  H.,  Official  Liquidator. 
To  Mr.  P.  R. 


No.  21.-- Affidavit  of  Creditor  in  Proof  of  Debt, 
(Rule  23.) 
In  the  High  Court  of  Judicature,  Bombay  {or  the  District  Court  of     ) 
In  the  matter,  &c. 

I,  S.  T.  of  &c.,  make  oath  (or  solemnly  affirm)  and  say  as/ollows : — 
1.     The  abovenamed  Company  was  on  the  day  of 

186     ,  the  date  of  the  order  for  winding-up  the  same>  and  still  is,  justly 
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and  truly  indehted  to  me  in  the  sum  of  "Rupees  for  &c.  (Describe 

shortly  the  nature  of  the  debt  and  exhibit  any  security  for  it  j  and  in 
cose  of  a  trade  debt  exhibit  a  bill  of  parcels,  and  verify  the  reason' 
ableness  of  the  charges,  as  in  proving  a  debt  in  a  suit.) 

2.  I  have  not,  nor  hath  nor  have  any  person  or  persons  by  my  order 
or  to  my  knowledge  or  belief  for  my  use,  received  the  sum  of  Rupees 
or  any  part  thereof,  or  any  security  or  satisfac  tion  for  the  snme 
or  any  part  thereof.  (//  any  security,  add,  e.xcept  the  said  {describe  the 
security)  hereinbefore  mentioned  or  referred  to.  Sworn  (or  solemnly 
affirmed,  &c.) 


No.  ^2. -—Settlement  by  the  Court  of  Debts  and  Claims. 
(Rule  26.)  (See  note  to  rule  26  supra). 
In  the  High  Court  of  Judicature,  Bombay,  or  in  the  District  Court  of 

). 

The  debts  and  claims  which  have  been  allowed  are  set  forth  in  the  iirst 
achedule  hereto,  and  with  the  interest  thereon  and  costs  mentioned  in  the 
schedule  are  due  to  the  persons  therein  named,  and  amount  altogether 
to  Rs. 

In  the  first  part  of  the  said  schedule  are  set  forth  such  of  the  said 
debts  and  claims  as  carry  interest,  and  the  interest  thereon  has  been 
computed,  after  the  rate  they  respectively  carry  down  to  the  present 
date. 

In  the  second  part  of  the  said  schedule  are  set  forth  such  of  the  debts 
and  claims  as  no  not  carry  interest,  and  the  interest  thereon  has  been 
computed  at  the  rate  of  6  per  cent,  per  annum  from  the 
day  of  18      ,  being  the  date  of  the  order  to  wind-up  the 

Company,  down  to  the  present  date. 

The  claims  set  forth  in  the  second  schedule  hereto  have  been  brought 
in  by  the  persons  therein  named  and  have  been  disallowed. 

The  First  Schedule  above  referred  to. 
First  Part. — Debts  and  Claims  which  carry  Interest. 


No. 


Names  of 
creditors. 


Addresses  and 
description. 


Particulars  of 
debt. 


Total 
Amount. 


J.  L. 


Of  (address.) 


Principal    

Interest  at  p.  cent 
per  annum  from 
186  to  the 
date  of  this  certi- 
ficate     


Costs  of  proof. 


On  bills  of  ex- 
change dated, 
&c. 

Ks. 


Rs. 


Rs.  a.  p. 
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Second  Part. — Debts  and  Claims  which  do  not  carry  Interest. 


No. 


Names  of 
creditors. 


AddrcBses 
and  descrip- 
tions. 


Particalara  of   Interest  on 


debts. 


principal. 


Total  due. 


40 


W.  R. 


Of  (address.) 

Principal. 
Costs  of  Proof. 


Goods  sold. 

50^.0 

2-0-0 


Total  Rs.  .., 
Add  Total  .. 

First  part  . . 
Total  First 
and  Second 
Fart. 


2-0-0 


54-0.0 


The  Second  Schedule  above  referred  to. 


No. 


Names  of 
creditors. 


Addresses  and 
descriptions. 


Particulars  of 
claims. 


Amount 
claimed. 


Dated  this 


day  of  186     • 

(Signature  of  the  Judge  or  District  Judge.) 


No.  2Z.—Notic€  to  Creditor  to  attend  to  Receive  Debt. 
(Rule  26.) 
In  the  matter,  &c. 
Sir, 

Upon  application  at  my  office  No.         Street,  Bombay,  on  or  after  the 

instant,  between  the  hours  of  ten  and  four  o'clock,  you  may  receive 

a  cheque  for  the  amount  of  your  debt  allowed  in  this  matter  as  under : — 

Principal Rs- 

Interest  ....• Rs. 

Costs  of  Proof Rs. 

Total...  Rs. 
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If  von  cannot  nttenrl  personally,  the  cheque  will  be  delivered  to  your 
order,  upon  your  filling  up  anil  signing  the  subjoined  form. 

The  bills  or  securities  (if  any)  hehl  by  you  must  be  produced  at  the 
time  of  such  application. 

Dated  this  day  of  186     . 

R.  P.  H.,  OfiScial  Liquidator. 

Sir, 

Plea'^e  to  deliver  to  W.  R.  the  cheque  for  Rs.  referred  to  in  the 

above  letter  as  payable  to  lae. 

S.  T.,  Creditor. 

To 

Mr.  R.  P.  H., 

OflScial  Liquidator  of  the  Company. 


No.  24. — Affidavit  in  Support  of  Dist  of  Contributories. 
(Rule  27.) 

In  the  High  Court  of  Judicature,  Bombay,  (or  in  the  District  Court 
of  ) 

In  the  matter  of,  &c. 

L  R.  P.  H..  of  &c.,  the  official  liquidator  of  the  abovenamed  Company 
make  oath  and  say  (or  solemnly  aflirm)  as  follows: — 

1.  The  pnper  writing  now  produced  and  shown  to  me,  and  marked 
with  the  letter  A  contains  a  list  of  the  contributories  of  the  said  Com- 
pany, made  out  by  me  from  the  books  and  papers  of  the  said  Company, 
together  with  their  respective  addresses,  and  the  number  of  shares  (or 
extent  of  interest)  to  be  attributed  to  each  ;  and  such  is,  to  the  best  of 
my  knowledge,  information  and  belief,  a  true  nnd  accurate  list  of  the 
contributories  of  the  said  Company,  sj  far  as  I  have  been  able  to  make 
out  and  ascertain  the  same. 

2.  I  have,  in  the  first  part  of  the  said  list,  mark«*d  A,  distinguished 
the  persons  who  are  contributories  in  their  own  right. 

3.  I  have,  in  the  second  part  of  the  said  list,  marked  A,  distinguished 
the  persons  who  are  contributories  as  being  representatives  of,  or  being 
liable  for  the  debts  of,  others. 

Sworn  (or  solemnly  affirmed)  &c. 


No.  25. — List  of  Contributoties  referred  to  in  Form  No.  24i, 
A. 
In  the  matter,  &c. 

This  list  of  contributories,  marked  A,  was  produced  and  shown   to 
R.  P.  H.  and  is  the  same  list  of  contributories  ns  is  referred  to  in  his 
affidavit.     Sworn  (or  solemn  affirmation  made)  before  me  this 
day  of  186    . 

W.  B.,  &c. 

89 
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First  Part, — Contributories  in  their  own  rufht. 


Serial 
No. 


Name. 


Address. 


Description, 


In  what 
character 
included. 


Nnmber  of 
shares  (or 
extent  of 
interest). 


Second  Part. —  Contributories  as  being  Representatives  of,  or  liable  for 
the  debts  of,  others. 


Serial 
No. 


Name. 


Address.      Description 


In  what 
character 
included. 


Nnmber  of 
shares  (or 
extent  of 
interest). 


No,  26. — Notice  to  Contributories  of  Appointment  to  settle  List  of 
Contributories, 

(Rule  28.) 

In  the  matter,  &c. 

The  Honorable  Mr.  Justice  (or  as  the  case  may  he) 

has  appointed  the  day  of  186    ,  at 

of  the  clock  in  the  noon  at  ,  to  settle  the  li»t 

of  the  contributories  of  the  abovenamed  Company,  made  out  and  left 
at  the  Chambers  of  the  said  Judge  by  the  official  liquidator  of  the  said 
Company,  and  you  are  included  in  such  list  in  the  character,  and  for  the 
number  of  shares  {or  extent  of  interest),  stated  below,  and  if  no  sufficient 
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cause  is  shown  bv  you  t'>  the  contrary  at  the  time  and  place  aforesaid, 
the  list  will  be  settled  by  the  said  Judge,  includint^  you  therein.  Dated 
this  day  of  186     . 

R.  P.  H.,  Official  Liquidator. 
To — Mr.  A.  B.  and  to  Mr.  C.  D.  his  attorney  {or  vakeel). 


No. 
on  list. 


Name. 


Address. 


In  what      No.  of  shares 


Description,     character 
included. 


(or  extent  of 
interest). 


No.  27.— Affidavit  of  Service  of  Notice. 
(Rule  28.) 
In  the  High  Court  of  Judicature  at  Bombay  (or  in  the  District  Court  of 

In  the  matter,  &c. 

I,  W.  S.  of  &c.,  clerk  to  Messrs.  C.  and  D.  of  &c.,  the  attorneys  of  th  e  * 
official  liquidator  of  the  aboTcnamed  Company,  make  oath  {or  solemnly 
affirm)  and  say  as  follows : — 

1.  The  first  six  columns  of  the  schedule  n«)w  produced  and  shown  to, 
me,  and  marked  with  the  letter  A  contain  a  true  copy  of  the  list  of 
contributories  of  the  said  Company,  made  out  and  left  at  the 

by  the  said  official  liquidator,  on  the  day  of 

186  ,  and  now  on  the  file  of  proceedings  of  the  said  Company,  as  I  know 
from  hav^ing,  on  the  day  of  186  , 

examined  and  compered  the  said  schedule  with  the  said  list ;  and  I  have 
in  the  se?entb  column  of  the  said  schedule  marked  A  set  forth  the 
names  and  addresses  of  the  attorneys  wlio  have  entered  ap|>earances  for 
any  uf  the  contributories  named  in  the  said  list. 

2.  I  did,  on  the  day  of  186  ,  in  the 
manner  hereinafter  mentioned  serve  a  true  copy  of  the  notice  now 
produced  and  shown  to  me,  and  marked  B,  upon  each  of  the  said  re- 
spective persons  whose  names,  addresses,  and  descriptions  appear  in  the 
second,  third  and  fourth  columns  of  the  said  scheihile  marked  A,  except 
that  in  the  tabular  form  at  the  foot  of  such  copies  resip^ctively  I  inserted 
the  number  on  list,  name,,  address,  description,  in  what  eharncter  included, 
and  number  of  shares  (or  extent  of  interest)  of  the  person  on  whom 
such  copy  of  the  said  notice  was  served,  in  the  same  woids  and  figures 
as  the  same  particulars  are  set  forth  in  the  said  schedule  marked  A. 

3.  I  served  the  said  respective  copies  of  the  said  notice,  by  putting, 
such  copies  respectively,  duly  addressed  to  such  persims  respectively  or 
their  attorneys,  according  to  their  respective  names  and  addresses 
appearing  in  the  said  schedule  and  marked  A  and  with  the  proper  postage 
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stamps  affixed  thereto  as  prepaid  letters,  into  the  Post  Office  Receiving 
House  No.  ,*  in  Street,  Bombay  (or  as  the 

case  may  be]  between  the  hours  of  and  uf  the 

o'clock  in  the  of  the  said  day  of  .  Sworn  (or 

solemnly  affirmed)  &e. 


No.  28. — The  Schedule  referred  to  in  Form  No.  27. 
A. 
In  the  matter,  &c. 

This  schedule,  marked  A,  was  produced  and  shown  to  W.  S.  and  is  the 
same  schedule  as  is  referred  to  in  his  affidavit.  Sworn  (or  solemnly 
affirmed)  beiore  me  this  day  of  18(i     . 

W.  B.,  &c. 


No. 

on  list. 

Name. 

Address. 

Descrip- 
tion. 

In  what 
charac- 
ter in- 
cluded. 

Number 

of 
shares 

(or 
extent 
of  inter- 
est). 

Names  and  addresses 
of     attorneys    (or 
vakeels)  who  have 
entered       appear- 
ances,    and    been 
served  witli  a  copy 
of       the       notice 
referred  to  in  the 
affidavit   of  W.  S. 
to  which  this  sche- 
dule is  an  exhibit. 

1 

2 

3 

4 

5 

6 

7 

No,  29. — Supplemental  List  of  Contributories,  and  Affidavit  in  Support. 

(Rule  28.) 
In  the  High  Court  of  Judicature  at  Bombay  {or  in  the  District  Court  of 

In  the  matter,  &c. 

I,  R.  P.  II.  of  &c.,  the  official  liquidator  of  the  abovenamed  Cona- 
pany,  make  oath  (or  solemnly  affirm)  and  say  as  follows : — 

1.     Since  leaving  at  the  office  of  the  list  of  the  con- 

tributorits  in  the  matter,  on  the  day  of  18t)     , 
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it  has  come  to  my  knowledge  tlmt  the  severnl  persons  whose  names  are 
set  forth  in  the  supplemental  list  of  contrrbutories  now  proitucecl  and 
shown  to  me,  ami  marked  with  the  letter  B,  are  or  have  been  holders  of 
shares  (or  members  of)  the  said  Company,  and  to  the  best  of  my 
judgment,  infortnation,  and  belief  such  persons  are  contributories  of 
the  said  Company. 

2.  The  said  supplemental  list  marked  B  contains  the  names  of  such 
persons,  together  with  their  respective  addresses,  and  the  number  of 
shares  (or  extent  of  interest)  to  be  attributed  to  each ;  and  »uch  lint  is, 
to  the  best  of  my  knowledj^e,  information,  and  belief,  true  and  accurate. 

3.  I  have,  in  the  first  part  of  the  said  list,  marked  B,  distinguished 
such  of  the  said  persons  as  are  contributories  in  their  own  right. 

4.  I  have,  in  the  second  part  of  the  said  list,  marked  B,  distin$ruished 
such  of  the  said  persons  as  are  contributories  as  being  representatives  of 
or  being  liable  for  the  debts  of,  otlicrs.   Sworn  (or  solemnly  affirmed)  &c. 


No,  30. — Supplemental  List  of  Contributories  referred  to  in  Form  No.  29. 

B. 

In  the  matter,  &c. 

This  supplemental  list  of  contributories  marked  B,  was  produced  and 
shown  to  It.  P.  H.  and  is  the  same  supidcmental  list  of  contributories 
as  is  referred  to  in  his  affidavit.  Sworn  {or  solemn  affirmation  made) 
before  me,  this  day  of  186     . 

W.  B.,  &c. 

Note. — The  supplemental  list  is  to  be  made  out  in  the  same  form  as 
the  original  list,  form  No.  25. 


No.  31.— Settlement  by  the  Court  of  the  List  of  Contributories. 
(RuLB  28.) 

In  the  High  Court  of  Judicature  at  Bombay  {or  in  the  District  Court 
of  )• 

In  the  matter,  &c . 

The  result  of  the  settlement  of  the  list  of  the  contributories  of  the 
abovenamed  Camp  my,  made  out  and  left  at  the  Office  of  the  by 

the  official  liquidk*'or  of   the  sxid  Company,  on  the  day  of 

18t>  ,  pursuant  to  the  above  Act  and  the  General  Order 
of  this  Court  in  that  behalf,  so  far  as  the  said  list  has  been  settled  op  to 
the  date  of  this  certificate  is  as  follows : — 

1.  The  several  persons,  whose  names  are  sec  forth  in  the  second 
column  of  tho  first  sclieilule  hereto  have  been  included  in  the  said 
List  of  Ctmtributories  hs  contributories  of  the  said  Company  in  respect 
of  the  number  of  shares  (or  extent  of  interest)  sec  opposite  the  names  of 
such  contributories  respectively  m  the  sai »  schedule. 

I  have,  in  the  fir^t  part  of  the  said  schedule,  distinguished  such  of 
the  said  several  persons  included  in  the  said  list  as  are  contributories 
in  their  own  ri<;lit.  I  have,  in  the  second  part  of  the  said  sctiedule, 
distinguished  such  of  the  said  several  persons  included  in  the  said  list  ns 
are  contributories  as  being  representative  of,  or  being  liable  to  the 
debts  of,  others. 

2.  The  several  persons  whose  names  are  set  forth  in  the  second 
column  of  the  said  schedule  hereto  have  been  excluded  from  the  said 
list  of  contributories. 
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3.  I  have,  in  the  seventh  column  of  the  said  first  and  second  schedules, 
set  forth  opposite  the  names  of  each  of  tlie  said  several  persons  respec- 
tively the  date  when  such  person  was  included  in  or  excluded  from  the 
said  list  of  contributorics. 


The  First  Schedule  above  referred  to. 
First  Part'-Contributories  in  their  own  right. 


Serial 

No. 
in  list. 


Name. 


Address. 


Descrip- 
tion. 


In  what 
character 
incladed. 


Number 

of  shares 

(or  extent 

of  in- 
terest). 


Date 

when 

included 

iu  the 

list. 


Second  Part, — Contributories  as  being  representatives  of,  or  liable  to  the 
debts  of,  others. 


Serial 

No. 
in  list. 


Name. 


Address. 


Descrip- 
tion. 


In  what 
chamcter 
included. 


Number 
of  shares 
(or  extent 
of  in- 
terest). 


Date 

when 

inclndod 

in  the 

Ust. 
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In  what 

Number 

Date 

Serial 

Descrip- 
tion. 

character 

of  shares 

when 

No.  in 

Name. 

Address. 

proposed 

(or  extent 

excluded 

list. 

to  be 

of  in- 

from the 

included. 

terest). 

list. 

Dated  this  day  of 

(Signature  of  the  Judge  or  District  Judge.) 


186 


No.  32. — Order  on  Application  to  vary  List. 
(Rule  27.) 

High  Court  of  Judicature  at  Bombay  or  District  Court  of 

day  the  day  of  186    . 

In  the  matter,  &c. 

Upon  the  application  of  W.  N.  to  review  the  list  of  contributories  of 
the  said  Company,  in  respect  of  the  inclusion  of  the  said  W.  N.  therein^ 
and  that  his  name  muy  be  excluded  therefrom,  and  upon  hearing 
counsel,  &c.,  and  upon  reading,  &c.  It  is  ordered  that  the  name  of  the 
said  W.  N.  be  excluded  from  the  said  list  of  contributories  {or  the 
Court  doth  not  think  fit  to  make  any  order  on  the  said  application, 
except  that  the  said  W.  N.  do  pay  to  B.  P.  H.  the  official  liquidator  of 
the  said  Company,  bis  costs  of  this  application,  to  be  taxed  by  the  taxing 
Master  in  case  the  parties  differ  {or  in  a  District  Court)  Rs. 
for  his  costs  of  this  application. 


No.  33. — Affidavit  of  Official  Liquidator  in  Support  of  Proposal  for  Call. 

(Rule  31.) 

In  the  matter,  &c. 

1,  R.  P.  H.,  of  &c.,  the  official  liquidator  of  the  abovenamed  Company, 
make  oath  (or  solemnly  affirm)  aud  say  as  follows :— - 

1.  I  have  in  the  schedule  now  produced  and  shown  to  me,  and 
marked  with  the  letter  A,  set  forth  a  statement  showing  the  amount  due 
in  respect  of  the  debts  allowed  against  the  said  Company,  and  the 
estimated  amount  of  the  costs,  chari^es  and  expenses  of  and  incidental  to 
the  winding-up  the  affairs  thereof,  and  which  several  amounts  form  in 
the  aggregate  the  sum  of  Rs.  or  thereabouts. 
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2.  I  hare  also  in  the  said  Schedule  J«et  forth  a  statement  of  the  assets 
in  hand  belon2;injj:  to  the  »aid  Company,  nmountinjr  to  the  sum  of  Rs. 

and  no  more.  There  are  no  other  assets  belonginfi:  to  the  said 
Company,  except  the  amounts  due  from  certain  of  the  said  contrihu- 
tories  of  the  said  Company,  and  to  the  best  of  my  information  and  belief 
it  will  be  impossible  to  realize  in  re»]»ect  of  the  said  amounts  more  than 
the  sum  of  Rs.  or  thereabouts. 

3.  It  appears  by  the  certificate  of  the  Honorable  Mr.  Justice 

{or  as  the  case  may  be)  dated  the        day  of  186    , 

that  persons  have  been  settled  on  the  list  of  contributories  of 

the  said  Company,  in  respect  of  the  total  number  of  shares. 

4.  For  the  purpose  of  satisfying  the  several  debts  and  liabilities  of 
the  said  Company,  and  of  pa}  ing  the  costs,  charges,  and  expenses  of  and 
incidental  to  the  windinir-up  the  affairs  thereof,  I  believe  the  sum  of 
Rs.  will  be  required,  in  addition  to  the  amount  of  the  assets  of 
the  said  Company  mentioned  in  Schedule  A  and  the  said  sum  of  Rs. 

6.     In  order  to  provide  the  said  sum  of  Rs.  it  is  necessary 

to  make  a  call  upon  the  several  persons  who  have  been  settled  on  the  list 
of  contributories  as  before  mentioned,  and  having  regard  to  the 
probability  that  some  of  such  contributories  will  partly  or  wholly  fail  to 
pay  the  amount  of  such  call,  I  believe  that  for  the  purpose  of  realizing 
the  amount  required,  as  before  mentioned,  it  is  necessary  that  a  call  of 
Rs.  per  share  should  be  made. , 

Sworn  (or  solemnly  affirmed)  &c. 


No.  34. — Summons  for  Intended  Call. 
(Rule  31.) 

In  the  matter,  &c. 

Let  all  parties  concerned  attend  at  on  day  the 

day  of  186    ,  at  of  the  clock  in  the  noon, 

on  the  hearing  of  an  application  on  the  part  of  the  official   liquidator  of 
the  abovenamed  Company,  that  a  call  to  the  amount  of  Rs. 
per  share  may  be  made  on  all  the   contributories  (or  if  upon  any  par- 
ticular class  specify  the  same)  of  the  sai«l  Company. 

This  summons  was  taken  out  by  A.  B.  of  Attorneys 

for  the  said  official  liquidator. 

To  Mr.  A.  B.  of  &c.  a  coatributory  of  the   said  Company  proposed  to 
be  included  in  the  said  call. 


No.  35. — Adoertisement  of  Intended  Call. 
(Rule  31.) 
In  the  matter,  &c. 

By  direction  of  the  Notice  is  hereby  given  that  the 

said  Judge  has  appointed  the  day 

of  186     ,  at  o'clock  in  the 

noon,  at  to  make  a  call  on  all  the  contributories  of  the  said 

Company,  (or  as  the  case  may  be)  and  that  the  said  call  shall  be  for 
Rs.  per  share.    All  I'.ersons  interested  are  entitled  to  attend 

at  such  day,  hour,  and  place  to  offer  objections  to  such  call. 
Dated  this  day  of  186  , 


No.  S6.— General  Order  for  a  Call. 
(Rule  32.) 
High  Court  of  Judicature,  Bombay,  (or  District  Court  of  the 

day  of  186     . 

In  the  matter,  &c. 

Upon  the  application  of  the    official  liquidator  of  the  abovenamed 
Company,  and  upon  reading  two  orders,  dated  the  day  of 
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1S6     ,  and  the  day  of  186    ,  and 

the  day  of  186     ,  the  certificate  of  the  » 

dated  the  day  uf  186     ,  an  affidavit  of  the 

said  official  liquidator  filed  186     ,  and  the  exhibit 

marked  A.  therein  referred  to,  and  an  affidavit  of  filed 

18^     ,  It  is  ordered  tliat  a  call  of  Ks.  per 

share  he  made  on  all  the  contributories  of  the  said  Company  {or  as  the 
case  may  be).  Anil  it  is  ordered  that  each  such  contributory  do,  on  or 
before  thi-  dsiy  of  186     ,  pay  into  the 

Bank  of  Bombay  (or  the  Branch  of  the    Bank  of  Bombay ), 

to  the  account  of  the  official  liquidator  of  the  Company, 

t&e  amount  which  will  be  due  from  him  or  her  in  respect  of  such  call. 


No.  37. — Notice  to  be  served  with  the  General  Order  for  a  Call. 
(Rule  32.) 
In  the  matter,  &c. 

The  amount  due  from  you,  A.  B.,  in  respect  of  the  call  made  by  the 
above  (or  within)  order,  is  the  sum   of  Rs.  ,  which  sum  is 

to  be  paid  by  you  inio  the  Bank  of  Bombay  (or  the  branch  of  the  Bunk 
of  Bombay),  to  the  account  mentioned  in  the  said  order.  You  can  pay 
the  same  in  person,  or  through  a  banker  or  other  agent,  but  this  notice 
and  copy  of  order  must  be  produced  at  the  Bank  upon  such  payment,  and 
the  cashier  of  the  Bank  will,  upon  receiving  the  same  deliver  to  you  a 
certificate  of  the  payment  in,  numbered  yigaed  by  tlie  said 

cashier.  In  order  to  prevent  proc«-edings  being  taken  against  you  for 
Qou-payment,  you  must  immediately  upon  »uch  payment  in,  cause  written 
•otiee  of  the  payment,  and  of  the  date  thereof,  to  be  K'lvexk  to  me,  as  the 
official  liquidator  of  the  said  ConipHny,  at  my  office,  No.  street 

inside  the  Fort,  Bombay.  Dated  this  day  of  18B 

R.  P.  H.,' official  liquidator. 

To  Mr.  A.  B. 


No.  28.— Affidavit  in  support  of  Application  Jhr  Order  for  Payment  of 
Call  due  from  Contributory. 

(Rule  33.) 

In  the  High  Court  of  Judicature,  Bombay  (or  the  District  Court  of 

In  the  matter,  &c. 

I,  R.  P.  H.,  of  &c.  the  official  liquidator  of  the  abovenamed  Com- 
pany make  outh  [or  solemnly  affirm)  and  say  as  follows: — 

1.  None  of  the  contributories  of  the  said  Company,  whose  names  are 
cet  forth  in  the  Schedule  hereunto  annexed  marked  A,  have  paid,  or 
caused  to  be  paid,  the  respective  sums  set  op{)08it«  their  respective 
names  in  the  said  Schedule,  and  which  sums  are  the  respective 
amounts  now  due  from  them  respectively  in  respect  of  the  calls  of 
Rs.  per  share,  in  pursuance  of  the  order  of  the  Judge  in  that 
behalf.     Dated  the  day  of  186     . 

2.  The  respective  amounts  or  sums  set  opposite  the  names  of  such 
contributories  respectively  in  such  Schedule  are  the  true  amounts  <lue 
and  owing  by  such  contributories  respectively  in  respect  of  the  said 
call.     Sworn  (or  solemnly  affirmed)  &c. 

40 
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K)RM   NO.    39. 


A. 

The  Schedule  above  referred  to. 


No.  on 
List. 


!     Name. 


Address. 


Description. 


In  what 
Character 
included. 


Amoant  dne. 


NoTB. — In  addition  to  the  above  affidavit,  an  affidavit  of  the  service 
of  the  order  and  notice  (!Nos.  36  and  37)  will  be  required. 


No.  89. — Order  for  Payment  of  Call  due  from  a  Contributory. 
(Rule  33) 

The  High  Court  of  Judicature,  Bombay  {or  in  the  District  Court  of 
)  the  day  of  186     . 

In  the  matter,  &c. 

Upon  the    application  of    the  official  liquidator  of  the  abovenamed 
Company,  and  upon  reading  the  order,  date<l  the        day  of 
186     ,  an  affidavit  of  filed  the        day  of 

186  ,  and  an  affidavit  of  the  said  official  liquidator,  filed  the  day 
of  186    ,  it  is  ordered,  that  C.  D.  of  &c.  Cor  E.  F.  of  &c.,  the  legal 

personal  representative  of  L.  M.,  late  of  &c.  deceased),  one  of  the  con- 
tributories  of  the  said  Company,  {or  if  against  several  contrUmtories 
the  several  persons  named  in  the  second  column  of  the  schedule  to  this 
order  being  respectively  con  tributories  of  the  said  Company)  do,  on 
or  before  the  day  of  or  within  four  days 

after  service  of  this  order,  pay  into  the  Bank  of  Bombay  (or  the 
branch  of  the  Bank  of  Bombay),  to  the  account  of  the  official  liquidator 
of  the  Company  {or  to  A.  B.  the  official  liquidator  of 

the  said  Company,  at  his  office,  No.  street,  in  the  } 

the  sum  of  Rs.  {If  against  a  legal  personal  representative, 

add  out  of  the  assets  of  the  said  L.  M.,  deceased,  in  his  hands  as  such 
legal  personal  representative  as  aforesaid,  to  be  administered  in  a  due 
course  of  administration,  if  the  said  £.  P.  has  in  his  hands  so  much  to  be 
administered ;  or  if  against  several  contributories  the  several  sums  of 
money  set  opposite  to  their  respective  names  in  the  sixth  column  of  the 
schedule  heretr>)  such  sum  (or  sums)  beine  the  amount  (or  amounts)  due 
from  the  said  C  D.  (or  L.  M.)  or  the  said  several  persons  respectively 
'  in  respect  of  the  call  of  Rs.  per  share,  made  by  the  said 

order  dated  the  day  of  186     . 


Digitized  by 


Google 


FORMS  NOS.   40 — 42. 
The  Schedule  referred  to  in  the  foregoing  Order. 


815 


Ko  OB 

List. 


Name. 


Address. 


Description. 


In  what 
character 
included. 


Amoont  due. 


No,  40. — Notice  to  be  indorsed  on  or  served  with  every  Order  directing 

Payment  cf  Money  into  the  Bank  qf  Bombay, 

(Rule  37.) 

You  can  make  the  payment  directed  by  the  within  {or  above)  order  to 

the  Bank  of  Bombay  {or  the  Branch  of  the  Bank  of  Bombay) 

in  person,  &c.  {as  in  the  form  No.  37). 

R.  P.  H.,  Official  Liquidator. 


No.  ^l.—Certiflcate  of  Payment  qf  Money  into  the  Bank  of  Bombay. 

In  the  matter,  &c. 

No.  day  of  186    . 

I  hereby  certify  that  C.  D.  of  &c.,  has  this  day  paid  into  the  Bank  of 
Bombay  the  sum  of  ,  to  be  placed  to  the  credit  of  the  official 

liquidator  of  the  Company,  pursuant  to  an  order 

dated  the  day  of  186    . 

For  the  Bank  of  Bombay,  Rs. 

H.  M.,  Cashier. 


No.  4Q.^  Affidavit  of  Service  of  Order  for  Payment  of  Call. 
(Rule  33.) 
In  the  High  Court  of  Judicature,  Bombay  {or  in  the  District   Court 
of  ). 

In  the  matter,  &c. 

I.,  J.  B.  of  &c.,  make  oath  (or  solemnly  affirm)  snd  say  as  follows  :— 
1.     I  did,  on  the  day  of  186    ,  personally 

serve  G.  F.,  of  in  the  of  ,  &c., 

with  an  order  made  in  this  matter  by  ,  dated  the 

day  of  186  ,  whereby  it  was  ordered  {set  out  the  order  in  the 

fast  tense),  by  delivering  to  and  leaving  with  the  said  G.  F.  at  , 

in  the  ,  a  true  copy  of  the  said  order,  and  at  the  same 

time  producing  and  showing  unto  him,  the  said  G.  F.,  the  said  original 
order  duly  entered. 
Sworn  (or  solemnly  affirmed),  &c. 
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FORM    NO.    43. 


No.  -43. — Affidavit  of  Non-payment  of  Money  by  Order  directed  to  be  paid 
into  the  Bank  of  Bombay. 
(Rule  38.) 

In  the  High  Court  of  Judicature  at  Bombay  {or  the  District  Court 
of  ) 

In  the  matter,  &c. 

1,  K.  P.  II.,  of  &c.,  the  official  liquidator  of  the  abovenamed  Company, 
maice  oath  and  say  as  follows :  — 

1.  G.  S.,  the  person  nnuied  in  an  order  made  in  the  matter  by  the 
Honorable  Mr.  Justice  (or  as  the  case  may  be),  dated 

the        day  of  186     ,  has  not  paid  into  the  Bank  of  Bombny, 

to   the   account  of  the  officinl  liquidator  of  the  Company, 

the  whole  or  any  part  of  the  sum  ot    lU.  as  by  the  said  order 

directed. 
Or,  (in  case  of  several  parties) : — 

1.  None  of  the  several  persons  whose  names  and  addresses  are  set 
forth  in  the  sehetlule  hereunder  written,  and  wh<»  have  respectively  been 
duly  served  with  orders  made  in  this  matter  by  the  Honorable  Mr. 
Justice  (or  as  the  case  may  be)  of  the  respective  dates 
set  opposite  to  their  respective  names  in  the  said  schedule,  have  paid  into 
the  Bank  oi  Bombny,  to  the  account  of    the  official  liquidator  of  the 

Company,  the  whole  or  any  part  of  the  several  sums 
of  money  set  opposite  to  their  respective  names  in  the  Schedule  here- 
under written,  as  by  the  said  order  respectively  directed. 

2.  I  am  enabled  to  depose  to  such  non-paymenr,  by  reason  of  my 
having  this  day  ascertained,  by  inquiry  at  the  said  Bnnk,  that  such  pay- 
ment (or  payments)  has  (or  have)  not  been  made,  and  seen  the  certificate 
of  payment  iu,  numbered  (or  several  certiBcates  of  payment  in,  the 
numbers  whereof  respectively  are  set  forth  in  the  sixth  column  of  the 
said  schedule,  opposite  the  names  of  the  said  respective  persons,  being 
certificates)  furnished  by  me  to  the  cashier  of  the  said  Bank  fir  delivery 
to  the  said  G.  F.  (or  several  persons  respectively)  upon  such  payment 
(or  payments)  being  made,  stdl  in  the  hands  of  the  cashier  of  the  said 
Bank.  No  notice  (or  notices)  of  such  payment  (or  payments)  havinjr  been 
made  has  (or  have)  been  given  to  me  bv  the  said  G.  F.  (or  several  persons 
respectively).     Sworn  (or  solemnly  affirmed),  &c. 

The  Schedule  above  referred  to. 


Name. 


Address. 


Description. 


Amount. 


Date  of 
balance 
order. 


Number  of 
oertifioate. 
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No.  4 1. — Request  to  invest  Cash  in  Government  Promissory  Notes. 
(RULK   41.) 
In  tbe  matter,  &c. 

To  The  Secretery  of  the  Bank  of  Bombay. 
Srr. 

It  appearins:  that  the  sum  of  Bs.  cash  is  standing  to  the 

credit  of  the  account  of  the  official  liquidator  of  the  abovennmed  Com- 
pany, you  are  hereby  requested  to  invest  rhe  sum  of  Rs.  ,  part 
thereof,  in   the  purcliase  of                per  cent.  Government  Notes  in  the 
name  of  R.  P.  H.,  of  &c.,   the  official  liquidator  of  the  said  Compnnyy 
and  to  deposit  such  Government  Notes  in  the  Bank  of  Bombay  [or  the 
Branch  thereof)  in  the  name  and  on  behalf  of  the  official 
liquidator.    The  said  notes  are  not  to  be   sold,  transferred,  or  otherwise 
dealt  with,  except  upon  a  direction  for  that  purpose  signed  by  the  official 
liquidator  of  the  said  Company,  and  countersigned  by  a  Judge  of  the 
High  Court  of  Judicature  of  Bombay  {or  by  the  Judge  of  the  District 
Cjurt  of                ,  or  under  un  order  to  be  made  by  the  said  Judge). 
Dated  this               ^                 day  of                                186     . 
I  am,  Gentlemen, 

Your  most  obedient  Servant, 

R.  P.  H.,  Official  Liquidator. 
G.  H. 
(Countersigned.) 


No.  45. — Notice  (or  Advertisement)  of  Meeting  of  Creditors  or 
Contrihutories. 
(Rule  43.) 
In  the  matter,  &c. 

Notice  is  hereby  given  that  the  High  Court  of  Judicature  at  Bombay 
(or  the  District  Court  of  )  has  directed  a  meeting  of  the 

creditors  (or  contrihutories')  of  the  aboveuatned  Company  to  be  sum- 
moned, pursuant  to  the  above  Act,  for  the  purpose  of  ascertaining  their 
wishes  as  to  {state  the  object  for  which  meeting  called^  unless  notice  is  by 
advertisement^  in  which  case  say,  certain  matters  relating  to  the  winding- 
up  of  the  said  Company),  and  that  such  meeting  will  be  held  on 
day  the  day  of  186    ,  at  oVlock  in  the 

noon,  at  in  the  » at  which 

time  and  place  all  the  creditorii  (or  contrihutories)  of  the  said  Company 
are  requested  to  attend.     (The  said  Judge  has  appointed  U.  T.  of  &c.,  to 
act  as  chairman  of  such  meeting).     Dated  this 
day  of  186 

R.  P.  H.,  Official  Liquidator. 


No,  46. — Appointment  of  Proxy  to  vote  at  Meeting  of  Creditors  or 
Contributories. 
(RuLB  44.) 
In  the  matter,  &c. 

I,  W.  S.  of  ,    in  the  being  a  creditor  (or 

contributory)  of  the  abovenamed  Company,  hereby  appoint 
of  f  as  my  proxy  to  vote  for  me,  and  on  my  behalf,  at  the 

meeting  of  the  creditors  (or  contributories)  of  the  said  Company,  sum- 
moned by  the  director  of  the  ,  to  be  held  on  the  day 
of  ,  and  at  any  adjournment  thereof  .  As  witness 
my  hand  this  day  of  186  ,  signed  by  the  said  W.  S. 
in  the               W.  S.               presence  of 

J.  M.  of  Ac. 
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P0RM3   NOS.    47,  48. 


No.  47. — Memorandum  of  Appointment  of  a  Person  to  act  as  Chairman 
at  Meeting  of  Creditors  or  Contributories, 

(Rule  45.) 

In  the  matter,  &c. 

Mr.  H.T.  of  &c.,  one  of  the  creditors  (or  contributories)  of  the  above* 
named  Company  is  appointed  to  act  an  chairman  of  a  meeting  of  the 
creditors  (or  contributories)  of  the  said  Company,  summoned  by  direction 
of  the  said  Judge,  pursuant  to  the  above  Act,  to  be  held  on  the 
day  of  186  ,  at  o'clock  in  the  noon,  at 

,  and  to  report  the  result  of  such  meeting  to  the  said  Judge. 

The  said  meeting  is  summoned  for  the  purpose  of  ascertaining  the 
wishes  of  the  creditors  (or  coutributories)  of  the  said  Company  as  to 
{state  the  object  for  which  meeting  called),  and  at  such  meeting  the 
votes  of  the  creditors  (or  contributories)  may  be  given  either  personally 
or  by  proxy.     Dated  this  day  of  186  . 


No.  48.- 


-Chairman*s  Report  of  Result  of  Meeting  of  CrecUtors  or 
Contributories. 


(KuLES  43,  44  &  45.) 

In  the  matter,  &c. 

I,  U.  T.,  the  person  appointed  by  the  High  Court  of  Judicature  at 
Bomba^r  (or  District  Court  of  )  to  act  as  chairman  of 

a  meeting  of    the  creditors    (or    contributories)    of  the  abovenamed 
Company,  summoned  by  advertisement  (or  notice)  dated  the  day 

of  186    ,  and  held  on  the  day  of 

1S6    I  at  ,  du  hereby  report  to  the  said  Court  the  result 

of  such  meeting  as  follows : — 

The  said  meeting  was  attended,  either  personally  or  by  proxy,  by 
creditors,  to  whom  debts  against  the  said  Company  have  been  allowed, 
amounting  in  the  whole  to  the  value  of  Rs.  (or  by  contri- 

butories holding  in  the  whole  shares  in  the  said  Company, 

lind  entitled  respectively,  by  the  regulations  of  the  Company,   to  the 
number  of  votes  hereinafter  mentioned). 

The  question  submitted  to  the  said  meeting  was  whether  the  crf^ditors 
(or  contributories)  of  the  said  Company  approved  of  the  proposal  of  the 
official  liquidator  of  the  said  Company,  that,  &c.  (as  the  case  may  be), 
and  wished  that  such  proposal  should  be  adopted  and  carried  into  effect. 

The  said  meeting  was  unanimously  of  opinion  that  the  said  proposal 
should  (or  should  not)  be  adopted  and  carried  into  effect,  or  the  result  of 
the  voting  upon  such  question  was  as  follows  : — 

The  undermentioned  creditors  (or  contributqrles)  voted  in  favour  of 
the  said  proposal  being  adopted  and  carried  into  effect : — 


Name  of 
creditors  (or 
ooDtribatorj), 


Address. 


Valae  of  debt 

(or  namber  of 

shares.) 


Namber  of  votes 
conferred  on  each, 
contributory  by 
the  regulations 
of  the  Company. 
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819 


The    tindermeDtioned  creditors  (or  contributories)  voted  against  the 
said  proposal  being  adopted  and  carried  into  eflfect. 


Name  of 

creditor  (or 

coniribatory.) 


Address. 


Value  of  debt 

(or  number  of 

shares.) 


Number  of  votes 
oonferred  on  c^ach 
contributory  by 
the  regulations 
of  the  Company. 


Dated  this 


day  of 


186    . 
(Signed)  H.  T , 

Chairman. 


No.  49. — Memorandum  of  Sanction  of   Court  to  Accepting   Bill  of 

Exchange, 
(Rule  46). 
In  the  matter,  &c. 

The  Court  has  sanctioned  the  acceptance  of  this  Bill  of  E&change  by 
the  official  liquidator,  on  behalf  of  the  said  Company. 


No.  50. — Memorandum  of  Agreement  of  Compromise  with  a  Contributory. 

(Rule  47). 

In  the  matter,  &c. 

Memorandum  of  Agreement,  entered  into  this  day  of 

186  ,  between  U.  P.  H.,  of  &c.,  the  official  liquidator  of  the 
abovenamed  Company,  of  the  one  part,  and  S.  B.  of  &c.,  one  of  the 
contributories  uf  the  said  Company,  of  the  other  part. 

Whereas  the  said  S.  B.  has  been  settled  on  the  list  of  contributories  of 
the  said  Company  as  a  contributory  in  respect  of 
shares  in  the  said  Company ;  and  whereas,  by  an  order  made  by 

,  dated  the  day  of  186    , 

a  call  of  Rs.  per  share  was  made  on  all  the  contributories  of 

the  said  Company,  and  there  is  now  due  from  the  said  8.  B.  to  the  said 
Company  the  sum  of  Rs.  in  respect  of  the  said  call ;  and  where- 

as the  said  S.  B.  has  pr!)posed  to  pay  to  the  said  official  liquidator  the 
sum  of  Rs.  by  way  of  compromise,  and  in  satisfaction  and  dis- 

charge  of  the  said  sum  of  Rs.  ,  and  of  all  liability  whatsoever, 

as  a  contributory  of  the  said  Company ;  and  whereas  the  said  official 
liquidator,  having  investijrated  the  affairs  of  the  said  S.  B.,  and  believing 
that  such  compromise  will  be  beneficial  to  the  said  Company,  hath,  in 

Digitized  by 


Google 


320  FORMS  N0S.-51,  52. 

exercise  of  the  power  for  that  purpose  given  to  hini  by  the  above  Act, 
agreed  to  accf  pt  the  same,  subject  to  the  sanction  of  the  Court,  and  to 
the  conditions  and  agreementK  hereinafter  ci>utained  : — 

Now  it  i«  hereby  agreed  by  and  between  the  said  pnrties  hereto : 

1.  That  the  said  otficiul  liquidator  shall,  before  tlie  day  of 

next,  apply  to  a  Judge  of  the  said  Court  at  Chambers  to 
sanction  this  agreement  of  compromise. 

2.  That  u|Km  this  agreement  being  sanctioned  by  the  said  Judge  the 
said  S.  B.  shall  within  day  next  after  such  sanction,  pay  to  the 
said  official  liquidator  the  said  sum  of  Rs.  ,  and  when 
thereto  required,  shall  do  and  execute  all  such  acts  and  deeds  as  may 
be  necessary  for  transferring  or  surreniiering  and  releasing  to  the  said 
official  liquidator  on  behalf  of  the  said  Company,  or  in  such  manner  as  the 
said  Judge  may  direct,  the  said  shares  held  by  the  said  S.  B.  in  the  said 
Company,  and  all  claim  and  demand  whatsoever  which  the  said  S.  B. 
has  or  may  have  against  the  saiil  Company  in  respect  of  the  said  shares, 
or  the  diKtributijn  of  the  assets  of  the  said  Company,  otherwise 
howsoever. 

3.  That  the  said  sum  of  Rs.  ,  and  the  transfer  or  surrender 
and  release  of  the  said  shares  and  interest  of  the  said  S.  B.  as  aforesaid 
shall  be  accepted  by  the  8«id  official  liquiilator  a^,  and  be  deemed  and 
taken  to  give  to  the  said  S.  B.  a  full  and  complete  discharge  from  all 
crtlls  and  liabilities,  claims  and  demands  whatsoever,  which  the  Company 
or  the  official  liquidator  thereof  now  has  or  m-^y  hereafter  have,  or  be 
entitled  to  against  the  said  S.  B.  in  respect  of  hi<  being  or  hnving  been 
the  holder  uf  the  said  shares,  or  otherwise^  as  a  contributory  of  the  said 
Company. 

4.  That  in  case  this  agreement  shnll  not  be  sanctioned  by  the  said 
Judge  it  shall  cease  and  determine,  and  the  said  official  liquidator  and  the 
said  S.  B.  shall  be  remitted  to  their  original  rights  with  respect  to  each 
other,  as  if  this  agreement  had  not  been  entered  into. 

5.  That  in  case  this  agreement  shall  be  sanctioned  by  the  said  Judge, 
and  the  said  S.  B.  shall  not  in  all  respects  ]>erforin  the  same  on  his  psrt, 
the  official  licjuidator  shall  be  at  liberty,  with  the  ssnction  of  the  said 
Judge,  and  without  notice  to  the  said  S.  B.  to  enforce  the  performance 
thereof,  or  with  the  like  sanction,  to  give  notice  to  the  said  S.  B.  that 
he  abandons  this  agreement,  whereupon  the  same  shall  cease  and  deter- 
mine, and  the  said  official  liquiciator  shall  be  entitled  to  proceed 
against  the  snid  S.  B.  to  enforce  payment  of  the  said  sum  of  Rs. 

or  so  much  thereof  as  shall  then  remain  due  and   owing  unpaid,  as 
if  this  agreement  had  not  been  entered  into. 

Witness  to  the  signatures  of  the  said  7  R.  P.  H.,   Official  Liquidator. 

R.  P.  II.  and  S.  B S      S.  B. 

C.  D.  of  &c. 


No.  61. — Memorandum  of  Sanction  of  Court  to  Agreement  of  Compromise. 

(RuLB  47.) 
The  Court  has  sanctioned  this  agi*eement  of  compromise. 


No.  52. — Order  or  Memorandum  of  the  Sanction  of  the  Court  for  certain 

Acts  to  be  done  by  Official  Liquidator. 

(Bulb  48.) 


The  High  Court  of  Judicature  at  Bombay  "% 
'  the  District  Court  of  > 


dav  of 
186   *. 

In  the  matter,  &c. 

The  Court  doth  hereby  sanction  (or  has  sanctioned) 

the  following  proceedings  being  token  (or  ai'ts  being  done)  by  the  ofUciai 
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liqiiiilator  of  the  nhovenniro.1  Company,  namely  {state  the  proceedings  to 
be  taken  or  acts  to  he  done  as)  the  bringing  or  instituting  Hnd  pro^^eenting 
an  action  at  law  (or  suit  in  equity)  in  the  name  and  on  behalf  of  the 
sani  Company,  a^anist,  or  defeniling  an  action  at  laiv  (or  suit  in  equity) 
brought  (or  instihited)  against  the  said  Company  by  K.  M.  of  &c  to 
recover  a  debt  or  .tun  of  Rs.  ,  alleged  to   lie  due  from  (or'to) 

the  saul  K.  M..  to  (or  from)  the  said  Company,  &c.  ^ 


No.  53. 

—Appearance  Book. 

(RCLB  o7.) 

In  the  matter,  &c. 

Appearance  Book. 

Date 

If  he  ap-  i  If  he  ap- 

when 

Whether 

pears  in  1  pears  by 

appear- 
ance en- 

Party's 

creditor 

person  hij^  asolicitor,  Solicitor's 

name. 

or  contri- 

address  i  his  solici-     address. 

tered. 

butory. 

for          tor's  ad-                       ( 

service.        dress. 

Amount 

of  debt 

(or  No. 

of  shares). 


No.  54. — Summons  for  Persons  to  attend  at  Chambers  to  be  examined. 

(Act  X.  OP  186G  S.  134.)  (See  sec.  102  supra,  p.  l;U.) 

In  the  High  Court  of  Judicature  at  Bombay  (or  tn  the  District  Court 
of  )     . 

In  the  matter,  &e. 

A.  B.  of  &c.  and  E.  F.  of  &c.    are   hereby     severally   summoned  to 
attend  at  on  the  day  of  18(>  ,  at 

of  the  clock  in  the  noon,  to  be  examined  on  the  part  of  the  said 

official  liquidator  (or  of  W,  D.  of  &c.)  for  the  purpose  of  proceedings 
directed  by  the  said  Court  to  be  taken  before  me  in  the  above  matter, 
(And  the  said  A.  B.  is  hereby  required  to  bring  with  him  and  produce  at 
the  time  and  place  aforesaid,  a  certain  indenture  (describe  documents) 
and  all  other  books,  papers,  deeds,  writings,  and  other  documents  in  his 
custody  or  power  in  any  wise  relating  to  the  abovenanied  Company. 

Dated  this  day  of  186  . 


This  summons  was  taken  out  by  Messrs.  C.  &  D.  of 
for  the  official  liquidator  (or  for  the  said  W.  D  ) 

41 


attorneys 
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No.  ^^K— Declaration  of  the  Company   being   completely  xcound-up^  and 
of  the  Official  Liquidator  having  passed  his  Final  Account, 
(Rule  60.) 
In  the  matter,  &c. 

I  hereby  declare  that  R.  P.  H  ,  the  oflficial  liquidator  of  the  above- 
named  Company,  has  passed  his  final  acrount  as  such  official  liquidator, 
and  that  the  balance  of  Rs.  thereby  found  to  be  due  to  {or  from) 

the  said  oflficial  liquidator  has  been  paid  in  the  manner  directed  by  the 
order  dated  the  day  of  1^6     ,  and 

that  the  affairs  of  the  said  Company  have  been  completely  woimd-»ip. 
Dated  this    .  day  of  *      186     . 


No.  5(5. — Order  to  dissolve  the  Company, 
(Rule  61.) 
High  Court  of  Judicature  at  Bombay  or  the  District  Court  of 

the  day  of  186     . 

In  the  matter,  &c. 

Upon   the   application    of  the   official   liquidator   of  the   abovenamed 
Company,  and  upon  reading  an  order  date<l  the  day 

of  ,  and  the  declaration  of  the  Court  dated  the 

day  of  ,  whereby  it  appears  that  the  affairs  of  the  said 

Company   have   been   completely    wound-up,   and    that   tiie   balance  of 
R«-  due  from  (or  to)  the  official  liquidator  has  been  paid  in 

manner  directed  by  the  said  order.     It  is  ordt-red  that  the  said 

Company  be  dissolved  as  from  this  day  of 

186     ,  and  that  the  recoj^nizance,  dated  the 
day  of  186     ,  entered  into  by   the  said  officinl  liquidator, 

together  with  IV.  B.  aud  *S.  P.,  his  sureties,  be  vacated. 

A.  R., 

Prothonotary, 
orA.jB., 

District  Judge. 
R.  Couch. 
J.  Arnould. 
II.  Newton. 
M.   W.   Westropp. 
II.  P.  St.  G    Tucker. 
A.  H    Warden. 
J.  Gibbs. 
C.  Sargent. 


ru 
Form 


N.  B  --The  above  forms  correspond  with  those  appended  to  Enolish 
les  ami  also  to  the  Bengal  rules  which  latter,  hovvever,  have  omitted 
>rms  Nos.  U,  23,  'M\  40,  41,  44,  52,  supra. 

The  Bengal  rules  also  commence  \vith  **  General  Headings.** 

General  headings  for  all  proceedings  in  Court. 

1.  In  the  High  Court  of 
this  day  of 

In  the  matter  of  the  Indian  Companies' Act,  18C6  and 
of  the  Company.  ' 

2.  For  all  advertisements,  notices  and  other  proceedings  not  takeu 
m  or  under  the  order  of  the  Court.  6       "«'  w»Keu 

In  the  matter  of  the  Indian  Companies*  Act,  1866  and 
of  the  Company.  ' 
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Indian  Registrat[on  Aar  III.  of  1877. 

Of  Registrable  Documents, 

17.     The   documents  next  hereinafter  mentioned  shall  he  registered,  Documents  of 
if  the   property   to  which  thev  i-elate  i«  situate  in  a  district  in  which,  ^^^l****     . 
and   if  thev  have  heen  executed  on  or  after  the  date  on  which  Act  No.  comiiulbory. 
XVI.   of    1864,    or  Act  No.  XX.  of  186(>,  or  Act  No.  Vlll.  of  1871 
or  this  Act,  cnme  or  conies  into  force  (that  is  to  say), — 

(a)     Instruments  of  gift  of  immoveable  propertv  : 

{b)  Other  non-testamentary  instruments  which  purport  or  operate 
to  create,  declare,  aj«sign,  limit  or  extinguish,  whether  in  present  or  in 
future,  any  riffht,  title  or  interest,  >^hether  vested  or  contingent,  of  the 
value  of  one  hundred  rupees  and  upwards,  to  or  in  immoveable  property  : 

(c)  Non-testauientary  instruments  which  acknowledge  the  receipt  or 
payment  of  any  consijleration  on  account  of  the  crcution,  declaration, 
assignment,  limitation  or  extinction  of  any  such  right,  title  or  interest ;  ann 

(o)  Leases  of  immoveable  property  from  year  to  year^  or  for  any 
terra  exceeding  one  year,  or  reserving  a  yearly  rent : 

Provided  that  the  Local  Government  may,  by  order  published  in  the 
Official  Gazette,  exempt  from  the  Oj)eration  of  the  farmer  part  <»f  this 
section  any  lenses  executed  in  any  district,  or  part  of*  a  district,  the 
terms  granted  by  which  do  not  exceed  five  years,  and  the  nniinal  rents 
reserve*!  I)y  which  do  not  exceed  fifty  rupee*. 

Nothing  in  clauses  (b)  and  (c)  of  this  Section  applies  to  Exception  of 

(e)     any  composition-deed  ;  (\e^'>^t^ ; 

(/)    any  instrument  relating  to  shares  in  a  Joint  Stock  Company,  not-  und  of  transfers 
withstanding  that  the  assets  of  such  Company  consist  in  wlnde    or  in  lil-bpnt^'repTu 
part  of  immoveable  property,  or  Lund 

(ff)    any  endorsement  upon  or  transfer  of  any  debenture  issued  by  any  <^ompanies; 
such  Company; 

[h)     any  document  not  itself  creating,  declaring,  assigning,    limiting  rtmmmciitn 
or  extinguishing  any  right,  title  or  interest  of  the  value  of    one  hnndreu  r?^h't  to  o^buu'a^ 
rii|)ees  and  upwards  to  or  in  immoveable    property,  bat  merely  rreating  otiicr 
a   right   to   obtain    another  document   which  will  when  executed  create,  «J^»"^cnt». 
declare,  assign,  limit  or  extinguish  anv  such  riifht,  title  or  interest; 

(t)     decrees  and  orders  of  Courts  and  awards; 

(j)     grants  of  imnioVeaible  property  by  Government; 

{k)     instruments  of  partition  made  by  revenue-officers ; 

(0  certificates  and  instruments  of  collateral  security  granted  under 
the  Land  Improvement  Act,  1871. 

Authorities  to  adopt  a  son,   executed  after  the  first  day   of  January  Auihorities  to 
1872  and  not  conferred  by  a  will,  shall  also  be  registere«l.  adopt. 


Specific  Relief  Act  I.  of  1877. 

23.     Except   as    otherwise  provided    by    this   chapter,   the    specific  Who  may 
performance  of  a  contract  may  be  obtained*  by—  netformaucl*'^ 

(ff)  when  a  public  Company  has  entered  into  a  contract  and  subse- 
quently becomes  amalgamated  with  another  |)ublic  Company,  the  new 
Company  which  arises  <mt  <»f  the  amaljramation  ; 

(h)  when  the  promoters  of  a  public  ('ompany  have,  before  its 
incorfioration,  entere»l  into  a  contract  for  the  purposes  of  the  Company, 
and  such  contract  is  warranted  by  the  terms  of  the  incorporation,  the 
Company. 

27.     Except  as  otherwise  provided  by  this  chapter,   specific  perform- uehef  ajrainit 
ance  of  a  contract  may  be  enforced  against  —  PHrnf*  nn.i 

(a)  either  party  thereto;  iiainnnjt  undpr 

(b)  any   other   person  clHiming  under  him  by  a  title  arising  sub^'c-  thim  J.r 
quently  to  the  contract,   except  a  translcree  for  Vnlue  \>ho  has  paid  his  8i'^>bcquentntie. 
money  in  good  faith  and  without  notice  of  the  original  contract; 
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Power  tp  order 
public  KervHiit.s 
anrt  others  to  «lo 
certain  Hpeciflc 
acu. 


Exemption* 
from  HiMjh 
power. 


Application  how 
mtwie. 


Procedure 
thoreon. 


Ornor  in 
alter  native. 


Peremptory 
oriJcr. 


Exf^cntion  of, 
and  appeal  from, 
onleiti. 


Bar  tn  issue  of 


Pow.'r  to  frame 
rules. 


(c)  any  person  claiming  un<ler  a  title  wliirh,  though  prior  to  the 
contract  ami  known  to  the  plaintiff,  might  have  been  disphicecl  by  the 
defendant ; 

(rf)  when  a  public  Company  lia»  entered  into  a  rontr»ct  and  wibse- 
quently  becomes  umnlf;amated  with  another  pnblic  Company,  the  new. 
Company  which  arises  out  t)f  the  amalgamation  ; 

(e)  when  the  promoters  of  a  public  Company  hare,  before  its  incorpo- 
ration, entered  into  a  fontraet,  the  Company  :  proviiled  that  the  Company 
has  rntiiietl  and  adopted  the  contract  and  the  contract  is  warranted  by 
the  terras  of  the  incor|H>ration. 

Chapter  VIIL — Exforcement  of  Pubuc  Duties. 

45.  Any  of  the  High  Courts  of  Judicature  at  Fort  William,  Madras, 
and  Bombay,  may  mnke  an  order  requiring  any  specific  act  to  be  done 
orf<»rb')rne,  within  the  local  limits  of  its  ordinary  original  civd  jurisdic- 
tion, by  any  person  holding  a  public  office,  whether  of  a  permanent  or  a 
temporary  nature,  or  by  any  corporation  or  inferior  Court  of  Judicature  : 
provided — 

{a)  that  an  application  for  sueh  order  be  made  by  some  person  whose 
property,  franchise  or  personal  right  would  be  injure<l  by  the  forbear- 
ing or  doing  (as  the  case  mav  be)  of  the  said  specific  act ; 

[b)  that  such  doing  or  forbearing  is,  under  any  law  for  the  time  beins; 
in  force,  dearly  incumbent  <m  such  person  or  Court  in  his  or  its  pub- 
lic character,  or  on  such  rm'pomtiou  in  its  corporate  character  ; 

(c)  that  in  the  opinion  of  the  High  Court  such  doing  or  forbearing 
is  consonant  to  right  and  justice ; 

[d)  that  the  applicant  has  no  other  specific  and  adequate  legal 
remedy ;  and 

(e)  that  the  remedy  giren  by  the  order  applied  for  will  be  conijdi-te. 
Nothing  in  this  section  shall  be  deemed  to  authorize  any  High  ('ourt  — 

(/)  to  make  any  order  binding  on  the  Secretary  of  State  for  India 
in  Council,  on  the  Governor-General  in  Council,  on  the  Governor  of 
Madras  in  Council,  on  the  Governor  of  Bombay  in  Council,  or  on  the 
Licutcmmt-Govei  nor  of  Ben^f^al^ 

[g]  to  make  any  ord^r  on  any  other  servant  of  the  Crown,  as  such, 
merely  to  enforce  the  SHtisfnctiun  of  a  cIjuui  upon  the  (-rown  ;  or 

(h)  to  make  any  onler  which  is  otherwise  expressly  excluded  by  any 
law  for  th«*  lime  being  in  force. 

46.  Every  application  under  section  45  must  be  founded  on  an  affi- 
davit of  the  ])crson  injured,  stating  his^  right  in  the  matter  in  quc>tio!i,  his 
demand  of  justice  an«l  the  denial  thereof;  and  the  High  Court  nay,  in 
its  discretion,  make  the  order  a|)]dicd  for  absohitc  in  the  first  instance, 
or  refuse  it.  or  grant  a  rule  to  show  cause  why  the  order  applied  for 
should  not  be  made. 

If,  in  the  last  case,  the  person,  Conrt,  or  corporation  complained  of 
shows  no  sufficient  cau»e,  the  High  C-ourt  ii>ay  tirst  make  an  order  iu 
the  alternative,  either  Lo  do  or  forbt* ar  the  Act  mentioned  in  the  order, 
or  to  signify  some  reason  to  the  contrary,  and  make  an  answer  thereto 
by  such  day  as  the  High  Court  fixes  in  this  behalf. 

47.  If  theper»»n.  Court,  or  corporation  to  whom  or  to  which  such 
order  is  directed  mnkes  no  answer,  or  makes  an  insuffictj-nt  or  a  false 
answer,  the  High  (Jourt  may  then  issue  a  peremptory  order  to  do  or 
forbear  the  act  absolute! v. 

48.  Every  order  under  this  chapter  shall  be  executed,  and  may  be 
iippealed  from,  as  if  it  were  a  deeree  made  in  the  exercise  of  the  onlinary 
original  civil  jurisdiction  of  the  High  Court. 

4^.  The  costs  of  all  applications  and  orders  under  this  chajHer  shall 
be  in  the  discretion  of  the   High  Court. 

50.  Neither  the  High  Court  nor  any  Judge  thereof  shall  hereafter 
issue  any  writ  i)f  mundautus. 

51.  KhcIi  of  the  said  High  Courts  shall,  as  soon  as  conveniently 
may  be,  fraiuc  rules  to  regulate  the  procedure  under  this  chapter;  and 
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until  such  rules  nre  framed,  tlie  practice  of  such  Court  as  to  applications 
for  iind  jcennts  of  writs  of  mandamus  shall  apply,  so  far  as  may  be 
practicaljle,  to  applications  and  orclers  under  this  ch«pter. 

The  following  notification  was  published  in  the  Gazette  of  India, 
Part  II.,  p.  443,  dated  11th  August  1877  :— 

NOTIFICATION. 

Calcutta,  the  9ih  August  1877. 

The  following  rules  passed  4»y  the  High  Court  of  Judicature  at  Fort 
William  in  Bengal  are  published  for  general  information. 

R.  liELCIlAMBERS, 

Registrar, 

The  following  rules,  made  pursuant  to  section  51  of  •*  The  Specific  Bengal  rules. 
Relief  Act,  1877,*'  are  to  come  into  effect  as  the  rules  of  the  High  Court 
of  Judicature  at  Foit  William  in  Bengal  from  the  first  dav  of  Septem- 
ber 1877  :— 

1. — Every  application  under  section  45  of  **The  Sj)ecifie  Relief  Act, 
1877,"  sliall  be  made  to  the  Judge  or  one  of  the  Judges  exercising  the 
Origmal  Civil  Jurisdiction  of  tliis  Court. 

2. — If  a  rule  or  alternative  order  be  granted  or  made  under 
section  46  of  the  said  Act,  the  uiatier  shsll,  unless  otherwise  ordered,  be 
set  ilown  for  hearing  at  the  head  of  the  peremptory  list  of  contested  suits 
for  the  day  fixed  by  such  rule  or  order  for  showing  cause  or  making  an 
answer,  or  such  other  day  or  days  to  which  it  may  be  adjoMrned. 

o. — If  cause  be  shown  or  answer  made  upon  aiHdnvit  puttitig  in  issue 
any  material  question  of  fj»ct,  the  Co\irt  may  adjourn  the  matter  to  some 
early  day  for  hearing  upon  the  testimony  of  witnesses  to  be  examined  in 
like  mnnner  as  in  a  suit. 

4. — When  a  matter  is  adjourned  for  hearing  upon  the  testimony  of 
witnesses,  either  povty  may  obtain  summonses  to  witnesses,  and  the 
jjrocedure  in  all  other  respects  shall  be  similar  to  that  followed  in  a  suit. 

5. — Every  application,  attidavit,  rule,  order  or  other  proceeding  under 
the  8th  Chapter  of  the  «aid  Act  .shall  be  intituled  in  this  Court  in  the 
Matter  of  the  Act  and  of  the  Applicant. 

6. — Unless  otherwise  ordered,  every  rule  under  section  46  of  the  said 
Act  shall  call  not  only  on  the  public  servant,  corporation,  or  inferior 
Court,  but  also  on  any  persim,  other  than  the  applicant,  who  may  be 
affected  by  the  act  to  be  done  or  forborne,  to  show  cause. 

7. — The  service  of  every  rule  or  order  under  the  8th  Chapter  of  the 
said  Act  shall  be  made  in  like  manner  as  the  service  of  the  ordeis  made 
by  the  Court  in  the  exercise  of  its  Ordinary  Original  C/ivil  Juiisdiction. 

The  following  notification  wan  published  in  the  Bombay  Government 
Gazette,  Part  I.,  p.  902,  dated  lltli  October  1877  :  — 

The  following  Rules  un<ler  section  51  of  the  S|)ceific  Relief  Act,  1877,  Bombay  niles. 
shall  come  into  force  on  the  1st  October  1877 : — 

1.  Every  application  under  Chapter  Vlll.  of  the  Specific  Relief  Act 
shall  be  intituled  in  the  Matter  of  the  Act  and  of  the  Applicant,  and 
be  made  on  motion  in  o|)cn  Court  before  one  of  the  Judges  on  the 
Original  Civil  Side  of  the  Court,  and  shall  be  supported  and  answered 
by  Affidavits,  unless  in  lieu  thereof,  or  in  addition  thereto,  the  Court 
siiall  direct  oral  testimony  to  be  taken. 

2.  Any  Rule  granted  on  such  application  as  aforesaid  shall,  unless 
the  Judge  otherwise  order,  be  returnable  four  days  after  service  thereof, 
and  all  Affidavits  in  reply  shall  be  filed  in  the  Pratlionotary*j<  Office, 
and  copies  thereof  served  upon  the  applicant  or  his  Attorney  at  or 
before  4  o'clock  on  the  day  preceding  the  showing  of  cause  against  such 
application. 

High  Court y  Bombay ^ 
The  2\)th  day  of  tieptember  1877. 
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CHAITKK    X. — OV   pKRPKTrAL    INJUNCTIONS. 

r>4.  Sul)je<'t  to  the  other  provisions  rontninctl  in,  or  referred  to,  hy  this 
ehaptcr,  a  |)er|»etual  injunetion  may  be  gr«nte<i  to  prevent  the  breaeh 
of  an  obligarion  existing  in  favour  of  the  applieant,  whether  expressly 
or  by  iinplieation. 

When  »neh  <  blipation  arises  from  contraet,  the  Court  »h«ll  be  f!uided 
by  the  rules  and  provi>cions  eontained   in  Chupter  11.  of  this  Aet. 

'  When  the  defendant  invades  or  threatens  to  invade  the  plaiutifF's  rijrbt 
to,  or  enjoyment  of,  property,  the  Court  may  grant  a  perpetual  injunc- 
tion ill  the  fallowing  cases  (namely): — 

(fl)     Where  the  defendant  is  trustee  of  the  property  for  the  plaint ift'; 

(b)  where  there  e.xists  no  standard  for  ascertaining  the  actual  tiamage 
caused,  or  likely  to  be  caused,  by  the  invasion ; 

(c)  where  the  invasion  is  such  that  pecuniary  compensation  would  not 
afford  adequate  relief; 

{d)  where  it  is  probable  that  pecuniary  compensation  cannot  be  got 
for  the  invasion; 

(e)  where  the  ir.junction  is  necessary  to  prevent  a  multiplicity  of  judi- 
cial proceedings. 

56.  When,  to  prevent  the  breach  of  an  obligation,  it  is  necessary  to 
compel  the  performance  of  certain  acts  which  the  Court  is  capable  of 
enforcing,  the  Court  may  in  its  di.^cietion  grant  an  injunetion  to  pre- 
vent the  breach  complained  of,  and  also  to  compel  performance  of  the 
requisite  aet^*. 

5H.     An  injunction  cannot  be  granted — 

(a)  to  stay  a  judicial  proceeding  pending  at  the  institution  of  the 
suit  in  which  the  injunction  is  sought,  unless  such  restraint  is  necessary 
to  prevent  a  multiplicity  of  proceedings; 

(b)  to  stay  proceedings  in  a  Court  not  subordinate  to  that  from  which 
the  injunction  is  sought ; 

(c)  to  restrain  persons  from  applying  to  any  legislative  body  ; 

{d)  i »  interfere  n-ith  the  public  duties  of  any  department  of  the 
Government  of  India  or  the  Local  Government,  or  with  the  sovereign 
acts  of  a  ForeijiU  Government; 

(e)  to  slay  proceedings  in  any  criminal  matter  ; 

[f]  to  prevent  the  breech  of  a  contract  the  performance  of  which 
would  not  be  specifically  enforced ; 

ig)  to  prevent,  on  the  ground  of  nuisance,  an  act  of  which  it  is  not 
reasonably  clear  that  it  wdl  be  a  nuisance ; 

(A)  to  prevent  a  continuing  breach  in  which  the  a])plicant  has  ac- 
quicaccd ; 

(i)  when  equally  efficacious  relief  can  certainly  be  obtained  by  any 
other  usual  mo<le  of  proceeding,  except  in  case  of  breach  of  trust ; 

ij)  when  the  conduct  of  the  applicant  or  his  agents  has  been  such 
as  to  disentitle  him  to  the  assistance  cif  the  Court; 

(k)     where  the  applicant  has  no  personal  interest  in  the  matter. 

67.  Notwithstanding  section  66,  clause  if),  where  a  contrnet  comprises 
an  affirmative  agreement  to  do  a  certain  act.  coupled  with  a  negative 
agreement,  express  or  im))lied,  not  to  do  a  certain  act,  the  circumstance 
that  the  Court  is  unable  to  compel  specific  performance  of  the  affirm- 
ative agreement,  shall  not  preclude  it  from  granting  an  injunction  to 
perform  the  negative  agreement  ;  provided  that  the  nj)plicant  has  nut 
failed  to  perform  the  contract  so  far  as  it  is  binding  on  him. 

Indian  Limitation  Act  XV.  of  1877. 

lAmltation  of  Suits,  Appvah  and  Appliratlous. 
4.  Subject  to  the  provisions  contained  in  sections  5  to  25  (^inclii*ive\ 
every  suit  instituted,  appeal  preseute<l,  and  application  made,  after  the 
period  of  limitation  prescribe<l  therefor  bv  the  second  sche<lule  hereto 
annexed,  shall  be  dismissed,  although  limitation  has  uut  been  set  up  as  a 
defence. 
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Explanation. — A  suit  is  instituted,  in  onlinary  rnses,  wlipn  the|ilaint  is 
presented  [a]  to  tiie  proper  officer  ;  in  the  case  of  a  pnuper,  wlien  bis 
application  for  leave  to  sue  as  a  pau])er  is  filed;  and  in  the  case  of  a 
claim  against  a  Company  which  is  being  wound-up  by  the  Court,  when 
the  claimant  first  sends  in  his  claim  to  the  offical  liquidntor. 

5.     If  the  period  of  limitation  prescribed  for  any  suit,  appeal  or  appli-  ProviBo  where 
cation  ex])ires  on  a  day  when   tlie  Court  is  closed,   the   suit,   appeal  or  ^.'J^^^^  ^rkid*^^^ 
application  may  be  instituted,  presented   or  made   on  the   day   that  the  exjures. 
Court  re-opens  : 

Any  apjieal  or  application  for  a  review  of  judgment  may   be  admitted  ^'jjjpil^  "^„^** 
after  the  period  of  limitation  prescribed  therefor,  when  the   appellant   or  appUcMtior.s  for 
applicant  satisfies  the  Court  tbat  he  ha»l  sufficient  cause  for  not  presenting  review. 
the  appeal  or  msiking  the  application  within  such  period. 

(>.     When,  by  any  special  or  local  law   now   or   hereafter   in   force  in  Special  and 
British  Indin,  a  period  of  limitation  is  specially  prescribed   for  any   suit,  }",^i*jj^y^n 
ap))eal  or  application,  nothing  herein  contained  shall  affect   or   alter  the 
period  so  prescribed. 

10.     Notwithstanding  anything  hereinbefore  contnined,  no  suit   against  Suits  ngainst 
a  ]>er8on  in  whom  property  has  become  vested  in   trust   for  any   specific  ^i^i'/uheir'""^^ 
]uirp  »8e,  or  against  his  legal  representatives  or  assigns  (not  being  as>igns  representutive*. 
for  valuable  consideration),  for  the  purpose  of  following  in    his    or   their 
hands  such  property,  shall  be  barred  by  any  length  of  time. 

12.     In  computing  the  period  of  limitation   prescribed   for  any   suit,  ExcinMon  ofday 
appeal  or  application,  the  day  from  which  such  period  is  to    be   reckoned  to  ilueuccruedi 
shall  be  excluded. 

In  computing  the  period  of  limitation   prescribed   for  an   appeal,  an  Excinsion  iu 
application  for  leave  to  appeal  as  a  pauper,  and  an  application  for  m  review  ^j'^feerialil*  *'* 
of  judgment  the  day  on  which  the  judjjment  complained  of  was  pronounced,  apphcatiims. 
and  the  time  requisite  for  obtaining  a   copy   of  the   decree,  sentence  or 
order  appealed  ngainst  or  sought  to  be  reviewed,  sh»dl  be  excluded. 

Where  a  decree  is  appealed  against  or  sought  t )  be  reviewed,  the  time 
reqidsite  for  obtaining  a  copy  of  the  judgment  on  which  it  is  founded 
shall  also  be  excluded. 

In  computing  the  period  of  limitation  prescribed  for  an  ap])licati(m  to 
set  aside  an  nwaril,  the  time  requisite  for  obtaining  a  copy  of  the  award 
shall  be  exckuled. 

15.     In  computing. the  period  of  limitation  prescribed  for  any  suit,  the  ^Jn'^^lXrUi^ 
institution  of  which  has  been  stayed  by  injunction  or  order,  the  time  of  the  which 
continuance  of  the  injunction  or  onle**,  the  day  on  which  it  was  issued  or  *^*'^"'/""**';^,"*^"  j 
made  and  the  day  on  which  it  was  witlulrawn,  shall  be  exchnled.  by'lnjuucLiou  or 

Skcond  Schedulr.  ^^^'''• 

No.  101. — For  a  seaman's  wages,  three  years,  the  end  of  the  voyage 
during  which  the  wages  are  earned. 

No.  10:?.— For  waives  not  otherwise  expressly  provided  for  by  this 
schedule,  three  years,  when  the  wages  accrue  due* 

No.  112.— For  a  call  by  a  Company  regi^tered  under  any  Statute  or 
Act.  three  years,  when  the  call  is  payable. 

No.  151. — From  a  decree  or  order  of  any  of  the  High  Courts  of 
Judicature  at  Fort  William,  Mldras  and  Bombay  in  the  exercise  of 
its  original  jurisdiction,  twenty  days,  the  date  of  the  decree  or  order. 

No.  166. — Under  the  Code  of  Civil  Procedure  to  a  High  Court,  except 
in  the  cases  provided  for  by  No.  151  and  No.  153,  ninety  days,  the  date 
of  the  decree  or  order  appealed  against. 

The  Stamp  Act  I.  of  1879. 

10.     The  following  instruments  may  be  stamped  with  adhesive  stamps,  tise  of  adhesiro 
namely :—  stamps. 

(a)     instruments  chargeable  with  the  duty  of  one  anna  except  parts  of 
bills  of  exchange  payable  otherwise  than  on  demand  and  drawn  in  sets  ; 

{b)  bills  of  exchange,  cheques  and  promissory  notes  drawn  or  made 
out  of  British  India; 

(c)     entry  as  an  advocate,  vakil  or  attorney  on  the  roll  of  a  High  Court ; 
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id)     notarial  acts  ;  and 

(e)     tniiisfers    by  endorsement    of  shares  of   public    companies   and 
associations. 
rnncellntion  of      H.     WFiocvcr  affixes  any  adhesive  stamp  to  any    instiument  char^e- 
atnmps.  »*'^c'  with  duty  and  which   has  been  executed  by  any  person,  shall,  when 

afiixinf^  suWi  stamp,  cancel  the  same  so  that  it  cann(»t  be  used  again, 
and  whoever  executes  any  instrument  on  any  j)aper  bearing  an  ad- 
hesive stamp  shall,  at  the  time  of  execution,  unless  such  stamp  has  been 
alresidy  cancelled  in  manner  aforesaid,  cancel  the  same  so  that  it  can- 
not be  tised  again. 

Any  instrument  bearing  an  adhesive  stamp  which  has  not  been  can- 
celled so  that  it  cannot    be    used  again   shall,  so  far  as  such  stamp   is 
concerned,  be  deemed  to  be  unstampe<l. 
Stork  nnd  21.     Where  an  instrument  is  chargeable    with    ad   rahrem    dntv    in 

^eeliHUeshow     '**'*'P^<'t  of  auv  stock  or  <»f  any  marketable  seeurity,  such  duty  shall   be 
to  be  vaiued.       Calculated  on  the  value  of  such  stock  or  security  according  to  the  average 

price  thereof  on  the  day  of  the  d»te  of  the  instrument. 

Penalty  for  61.     Any  person  drawing,  making,  issuujg,  endorsing,  or  transferring, 

hrstrmile^it  *^^^^^  otherwise  than  as  H  witne>s,  or  |iresenting  for  acceptance  or 

duly  stttinped.     paynicnt,  or  accepting,  |)aying  or  receiving  payment  of,  or  in  any  manner 

negotiating,  any    bill  of  exchange,  cheque  or  promissory  note  without 

the  same  being  d»dy  stamped, 

any  person  executing  or  signing  otherwise  than  as  a  witness  any 
other  instrument  chargeable  with  duty  without  the  same  being  duly 
stamped,  and 

any  person  voting  or  attempting  to  vote  under  any  proxy  not  diily 
stamped, 

shall  for  every  such  offence  be  punished  with  fine  w  hich  may  extend 
to  five  hundred  rupt^es  : 

Provided  that,  when  any  penalty  has  been  paid  in  respect  i  f  any 
instrument  under  section  thirty-four,  section  thirty-seven  or  section 
fifty,  the  amount  of  such  penalty  shall  be  allowed  in  reduction  of  the 
fine  (if  any)  subsequently  imposed  imder  this  section  in  respect  ot  the 
same  instiument  upon  the  person  who  paid  such  penalty. 

Schedule  I. 

5.     Agreement  or  memorandum  of  an  agreement : — 

(a)  If  relating  to  the  sale  of  any  Government  security,  share  in  a 
Company  or  Associaticm  or   Hill  of  Exchange,  one  anna. 

{b)  Wherebv  the  owner  or  occupier  of  land  in  a  village  in  the  Bom- 
bay Presidency  agrees  to  relinquish  his  lights  therein  to  the  Government 
and  to  accept  rights  in  othvr  land  in  exchange  for  the  right  so  relin- 
quished, four  annas. 

(c)     If  not  otherwise  provided  for  by  this  Act,  eight  nnnas. 

8.     Articles  of  Association  of  a  Company,  twenty-five  rupees. 

17.  Certificate  or  other  docuicent  evidencing  the  right  or  title  of  the 
holder  thereof,  or  any  other  person,  either  to  any  shares,  scrip  or  stock 
in  or  of  any  Company  or  Association,  or  to  become  proprietor  of  shares, 
scrip  or  stock  in  or  of  any  Company  or  Association,  one  anna. 

21.     Conveyance,  n(»t  being  a  transfer  mentioned  in  No.  GO  : — 

When  the  amount  of  the  consideration  ior  such  conveyance  as  set 
forth  therein  does  not  exceed,  Rs.  60,  eight  annas. 

When  it  exceeds  Rs.  50  but  does  uut  exceed,  Rs.  100,  one  rupee. 

For  every  Rs.  100  or  part  thereof  in  excess  of  Us.  100  up  to  to  Rs.  1,000, 
one  Rupee. 

and  for  every  Rs.  500  or  part  thereof  in  excess  of  1,000,  five  rupees. 

40.  Letter  (»f  allotment  of  Shares  in  any  Company,  or  proposed 
Company,  or  in  respect  of  any  loan  to  be  raised  by  any  Company  or 
proposed  Company,  one  anna. 

43.     Memorandunp  of  Association  of  a  Company,  fifteen  rupees. 

46.  Note  or  Memorandum  sent  by  a  Broker  or  Agent  to  his  piincipal, 
intimating  the  purchase  or  sale  on  account  of  such  principal  of  any  goods, 
Btock  or  marketable  security  exceeding  in  value  twenty  rupees,  one  anua. 
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51.     Proxy  eranowering  any  person  to  vote  at  any  one  meeting  of — 

{a)  Members  of  »  Company  whose  stock  or  funds  is  or  are  divided 
into  shares  and  tmnsfem^tle,  one  anna. 

(6)     Municipal  Commissioners,  one  anna. 

(c)  Proprietors,  Members  or  Contributors  to  the  funds  of  any  Insti- 
tution, one  anuA. 

60.    Transfer:— 

(a)  Of  shares  in  a  Company  or  Association,  one-quarter  of  the  duty 
payable  on  a  Conveyance  (No.  21). 

ib)  Of  any  interest  secured  by  a  Bond,  Lease,  Mortgage-deed  or 
Policy  of  I nsurance — 1.  If  the  duly  on  such  Bond,  Lease,  Mortgage- 
ileed  or  Policy  do^s  not  exceed  five  rupees,  the  duty  with  which  such 
Bond,  Lease,  Mortgage-deed  or  Policy  of  Insurance  is  chargeable, — 2. 
In  any  other  case,  five  rupees. 

(c)  Of  any  property  under  the  Administrator- General's  Act,  1874, 
Section  31,  ten  rupees. 

{d)  Of  any  trust* property  from  one  trustee  to  another  trustee  without 
consideration,  five  rti|)ees. 

And  by  Schedule  II.  of  that  Act  among  the  instruments  exempted 
from  Stamp  Duty  are — 15.  Receipts  :  (A)  given  for  money  or  securities 
for  money  deposited  in  the  hands  of  any  banker,  to  be  accounted  for ; 
Provided  the  same  be  not  expressed  to  be  received  of,  or  by  the  hnnds 
of,  any  other  than  the  person  to  whom  the  same  is  to  be  accounted  for. 
Proviiled  also,  that  thin  exemption  shall  not  extend  to  a  receipt  or 
acknowledgment  for  any  sum  paid  or  deposited  for  or  upon  a  letter  of 
allotment  of  a  share,  or  in  respect  of  a  call  upon  any  scrip  or  share  of 
or  in  any  Company  or  Association,  or  proposed  or  intended  Company 
or  Association. 


Toe  Code  op  Civil  Procedure  Act  XIV.  op  1882. 

The  following  sections  of  this  Code  are  here  printed  for 
convenience  of  reference : — 

17.     Subject  to   the   limitations   aforesaid,  all  other  suits  shall   be  Suits  to  ba 
instituted  in  a  Court  within  the  local  limits  of  whose  jurisdiction —  where  *^*^^ 

(a)  the  cause  of  action  arises ;  or  defeudants 

(b)  all  the  defendants,  at  the  time  of  the  commencement  of  the  suit,  reside  or 
actually  and  voluntarily  reside,  or  carry  on  business,  or  j)ersonally  work  arose, 
for  gain ;  or 

(c)  any  of  the  defendants,  at  the  time  of  the  commencement  of  the 
suit,  actually  and  voluntarily  resides,  or  carrien  on  business,  or  personally 
works  for  gain  :  provided  that  eithor  the  leave  of  the  Court  is  given,  or 
the  defendants  who  do  not  reside,  or  carry  on  business,  or  personally 
work  for  gain,  as  aforesaid,  acquiesce  in  such  institution. 

Ejpplanation  I. — Where  a  person  has  a  permanent  dwelling  at  one  place 
and  also  a  lodging  at  another  place  for  a  temporary  purpose  only,  he  shall 
be  deemed  to  reside  at  both  ])laces  in  resj>eot  of  any  cause  of  action 
arising  at  the  place  where  he  has  such  temporary  lodging. 

Explanation  11. — A  Corporation  or  Company  shall  be  deemed  to  carry 
on  business  at  its  sole  or  principal  office  in  British  India  or,  in  respect  of 
anv  cause  of  action  arising  at  any  place  where  it  has  also  a  subordinate 
oMce,  at  such  place. 

Set-off, 
111.    If  in  a  suit  for  the  recovery  of  money  the  defendant  claims  to  Particulars  of 
set-off  against  the  plaintiffs  demand  any  ascertained  sum   of  money  **'iJ .^if i,\"  ^^® 
legally  recoverable  by  him  from  the  plaintiff,  and  if  in  such  claim  of  the  written 
defendant  against  the  plaintiff  both  parties  fill  the  same  character  as  they  statement. 
fill  in  the  plaintiff's  suit,  the  defendant  may,  at  the  first  hearing  of  the 
suit,  but  not  afterwards  unless  permitted  by  the  Cnurt,  tender  a  written 
statement  containing  the  particulars  of  the  debt  sought  to  be  set-off. 
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inquiiy.  The  Court  shall  thereupon  inquire  into  the  same,  and  if  it  finds  that 

the  case  fulfils  the  requirements  of  the  former  part  of  this  section,  and 
that  the  amount  claimed  to  be  set-oflf  does  not  exceed  the  pecuniary  limits 
of  its  jurisdiction,  the  Uouit  shall  set-off  the  one  debt  against  the. other. 
Effect  ot  set-off.  Such  set  off  shall  have  the  same  effect  as  a  plaint  in  a  cross-suit,  so  at 
to  enable  the  Court  to  pronounce  a  tinal  judgment  in  the  same  suit,  both 
on  the  original  and  on  the  cross-claim ;  bui  it  shall  not  affect  the  lien 
upon  the  amount  decreed,  of  any  pleader  in  respect  of  the  costs  payable 
to  him  under  the  decree. 

Interrogatories. 

Service  of  |24.     If  any  party  to  a  suit  be  a  body  corporate,  or  a  joint  stock 

on1)Scer^oT^"  Company,  whether  incorporated  or  not,  or  any  other  body  of  persons 
Corporation  or  empowered  by  law  to  sue  or  be  sued,  whether  in  its  own  name  or  in  the 
Company.  name   of  any  officer  or  other  persons,  any  opposite  pnrty  may  apply  to 

the  Court  for  an  order  allowing  him  to  deliver  interrogatories  to  any 
member  or  officer  of  such  Corporation,  Company  or  body,  and  an  order 
may  be  made  accordmgly. 
Power  to  refuse  125-  Any  party  called  upon  to  answer  interrogatories,  whether  by 
interro^Ttoriea  himself  or  by  any  such  member  or  officer,  may  refuse  to  answer  any 
a.H  irrelevant,  "  interrogatory  on  the  ground  that  it  is  irrelevant,  or  is  not  ])ut  bond  fide  for 
*°-  the  purposes  of  the  suit,  or  that  the  matter  inquired  after  is  nut  suffi- 

ciently material  at  that  stage  of  the  suit,  or  on  any  other  like  ground. 
Power  to  128.     Either   party   may,   by  a  notice   through   the   Court,    within  a 

aaratssionof      reasonable  time,  not  less  thiin  ten  days  before  the  hearing,  require  the 
penuinoness  of  other  party  to  admit  (saving  all  just  excei)tion8  to  the  admissibility  of 
documenta.        g^j.|,  document  in  evidence),  the  genuineness  of  any  document  material  to 
the  suit. 

The  admission  shall  also  be  made  in  writing  signed  by  the  other  party 
or  his  pleader  and  filed  in  (Jourt. 

If  such  notice  be  not  given,  no  costs  of  proving  such  document  shall 
be  allowed,  unless  the  Judge  otherwise  orilers. 

If  such  notice  is  net  complied  with  within  four  da5's  after  it*  being 
served,  and  the  Judj^e  thinks  it  reasonable  that  the  admission  should 
have  been  made,  the  party  refusing  shall  bear  the  expense  of  proving 
such  documeut,  whatever  may  be  the  result  of  the  suit. 

Costs. 

Costs  of  218.    When  disposing  of  any  application  under  this  Code,  the  Court 

applicHtions.      ^^y  gjyg  ^q  either  party  the  costs  of  such  applicaticm,  or  may  reserve  the 

consideration  of  such  costs  for  any  future  stage  of  the  proceedings. 
Judgment  to  219.     The  judgment  shall  direct  by  whom  the  costs  of  each  party  are 

costs  to  be^aidL  to  be  paid,  whether  by  himself  or  by  any  other  party  to  the  suit,  and 

whether  in  whole  or  in  what  part  or  proportion. 
Power  of  Court       220.     The  Court  shall  have  full  power  to  give  and  apportion  costs  of 
aB  to  costs.         every  application  and  suit  in  any  manner  it  thinks  fit,  and  the  fact  that 

the  Court  has  no  jurisdiction  to  try  the  case  is  no  bar  to  the  exercise   of 

such  power : 

Provided  that,  if  the  Court  directs  that  the  costs  of  any  application  or 

suit  shall  not  follow  the  event,  the  Court  shall  state  its  reasons  in  writing. 
Every  order  relating  to  costs  made  under  this  Code  and  not  forming 

part  of  a  decree  may  be  executed  as  if  it  were  a  decree  for  mt»ney. 
Costa  may  be  221.     The  Court  may  direct  that  the  costs  payable  to  one  party  by 

set-off  against    nnother  shall  be  set-off  against  a  sum  which  is  admitted  or  is  found  ia 
found  to  be  due.  the  suit  to  be  due  from  the  former  to  the  latter. 

Chapter  XIX. — Of   the   Execution   of  Decrees. 
A.  Of  the  Court  in  ivJiich  Decrees  may  be  executed. 

Court  by  which       223.     A  decree  may  be  executed  either  by  the  Court  which  passed  it 
execttle™^^  ^    ^^  ^^  ^^^  Court  to  which  it  is  sent  for  execution  under  the  provision* 
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The  Court  which  passed  a  decree  may,  on  the  applicatioa  of  the  decree- 
holder,  send  it  for  execution  to  another  Court, 

(a)  if  the  person  against  whom  the  decree  is  passed  actually  and 
voluntarily  resides  or  carries  on  business,  or  personally  works  for  gain, 
within  the  local  limits  of  the  jurisdiction  of  such  other  Court,  or 

{b)  if  such  person  uas  not  property  within  the  looil  limits  of  the 
jurisdiction  of  the  Court  which  passed  the  decree,  sufficient  to  satisfy 
such  decree,  and  has  property  within  the  local  limits  of  the  jurisdiction  of 
•uch  other  Court,  or 

(c)  if  the  decree  directs  the  sale  of  immoveable  property  situate 
outside  the  local  limits  of  the  jurisdiction  of  the  Court  which  passed  it,  or 

{d)  if  I  he  Court  which  passed  the  decree  considers  for  any  other 
reason,  which  it  shall  record  in  writing,  that  the  decree  should  be 
executed  by  such  other  Court. 

The  Court  whicli  passed  a  decree  may  of  its  own  motion  send  it  for 
execution  to  any  Court  subordinate  thereto. 

The  Court  to  uiiich  a  decree  is  sent  under  this  section  for  execution 
shall  certify  to  tlie  Court  wliich  passed  it  the  fact  of  such  execution,  or, 
where  tlie  former  Court  fads  to  execute  the  same,  the  circumstances 
attending  such  failure. 

If  the  decree  has  been  passed  in  a  case  cognizable  by  a  Court  of  Small 
Causes  and  the  Court  which  passed  it  wishes  it  to  be  executed  in  Calcutta, 
Madras,  Bombay  or  Rangoon,  such  Court  may  semi  to  the  Court  of 
Small  Causes  in  Calcutta,  Madras,  Bombay  or  Rangoon,  as  the  case 
may  be,  the  copies  and  certificate  respectively  mentioned  in  clauses  (a),  {b) 
and  (c)  of  section  224;  and  such  Court  of  Small  Causes  shall  thereupon 
execute  the  decree  as  if  it  had  been  passed  by  itself. 

If  the  Court  to  which  a  decree  is  to  be  sent  for  execution  is  situate 
within  the  same  district  as  the  Court  which  passed  such  decree,  such 
Court  shall  send  the  same  directly  to  the  former  Court.  Hut  if  the  Court 
to  which  the  decree  is  to  be  sent  for  execution  is  t'ituate  in  a  different 
district,  the  Court  which  passed  it  shall  send  it  to  the  District  Court  of 
the  district  in  which  the  decree  is  to  be  executed. 

224.  The  Court  sending  a  decree  lor  executiou  under  section  223  Procednre  when 

■hall  send  ^'*"^  desires 

loan  senu  ^j^^^  .^^  ^^„ 

(a)  a  copy  of  the  decree  ;  decree  shall  ba 

(b)  H  certificate  setting  forth  that  satisfaction  of  the  decree  has  not  execut«d  by 
been  obtamed  by  execution  within  the  jurisdiction  of  the  Court  by  which  *""''  ®'    ^ 
it  was  )iasse<l,  or,  where  the  decree  has  been  executed  in  part,  the  extent 

to  which  satisfaction  has  been  obtaiueil  and  what  part   of  the  decree 
remains  unexecuted ;  and 

(c)  a  copy  of  any  order  for  the  execution  of  the  decree,  and,  if  no 
•uch  order  has  been  made,  a  certificate  to  that  etFect. 

225.  The  Court  to  which  a  decree  is  so  sent  shall  cause  such  copies  c<>urt  roceivine 
and  certificate  to  be  filed,  without  any  further  proof  of  the  decree  or  rc^'Tofli^slono 
order  for  execution,  or  of  the  copies  thereof,  or  of  the  jurisdiction  of  the  without  proof. 
Court  which  parsed  it,  unless  the  former  Court,  for  any  special  reasons  to 

be  recorded  under  the  hand  of  the  Judge,  requires  such  proof. 

226.  When  such  copies  are  so  filed,  the  decree  or  order  mav,  if  the  Execution  of 
Court  to  which  it  is  sent  be  the   District  Court,   be  executed'by  such  b^^mrt  U)"^'^^*^ 
Ci>urt  or  by  any  sebordinate  Court  which  it  directs  to  execute  the  sanie.     which  it  i»  sent. 

227.  If  the  Court  to  which  the  decree  is  sent  for  execution  be  a  Iligh  Execution  by 
Court,  the  decree  shall  be  executed  by  such  Court  in  the  same  manner  as  Hiph  Court  of 
if  it  had  been  made  by  such  Court  in  the  exercise  of  its  ordinal y  original  tmuamitted  by 
civil  jurisdiction.  other  Court. 

228.  The  Court  executing  a  decree  sent  to  it  under  this  chapter  shall  Powers  of 
have  the  same  powers  in  executing  such  decree  as  if  it  had  been  passed  g^ecntkiff 
by   itself.     All  persons  disobeying  or  obstructing  the  execution  of   the  tr^usmitUMi 
decree  shall  be  punishable  by   such  Court  in  the  same  manner  as  if  it  decree;'. 
had  pasted  the  decree.     And  its  order  in  executing  such  decree   shall   be  ^'^i*^^'  ^'*^'" 
subject  to  the  same  rules  in  respect  of  appeal,  as  if  the  decree  had  been  cx*cutinp  hucU 
passed  by  itself.  docn.i>. 
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Decrees  of  229.     A  decree  of  any  Court  established  by  the  authority   of  the 

lishetfby'*^  Govemor-Gcueral  in  Council  in  the  territ«»rie»  of  any  Foreign  Prinee  or 
Government  of  State,  which  Cannot  be  es^ecuted  within  the  jurisdiction  of  the  Court  by 
India  in  Native  ^hich  it  was  made,  may  be  executed  in  manner  herein  profided  wiibia 
States.  ^^^  jurisdiction  of  any  Court  in  British  India. 

B.  Of  application  for  execution. 

Api»iication  for       230.     When  the  holder  of  a  decree  desires  to  enforce  it,  he  shall  apply 

enecution.  to  the  Court  which  parsed  the  decree  or  to  the  officer,  if  any,  appointed 

in  this  behalf,  or  if  the  decree  lias  been  sent  under  the  provisions  hfrcin- 

before  contained  to  another  Conrt,  then  to  such  Court  or  to  the  proper 

ofticer  thereof. 

The  Court  may  in  its  discretion  refuse  cilccu tfon  at  the  same  time 
against  the  person  and  property  of  the  judgment-debtor. 

Where  an  application  to  execute  a  decree  for  the  payment  of  money  or 
delivery  of  other  property  has  been  mude  under  tins  section  and  granted, 
no  subsequent  application  to  execute  the  same  decree  shall  be  granted  after 
the  expiration  of  twelve  years  from  any  of  tl^e  following  dates  (namely) : — 
(a)  the  date  of  the  decree  sought  to  be  enforced,  or  of  the  decree  (if 
any)  on  appeal  affirming  the  same,  or 

(if)  where  the  decree  or  HBy  911  ?)sequent  order  directs  any  payment  of 
money,  or  the  deliTcry  of  any  property  to  r>e  made  at  a  certain  <late — the 
date  of  the  default  in  tnakhig  the  ]>ayment  or  delivering  the  property  in 
respect  of  which  the  applicant  seeks  to  enforce  the  decree. 

Nothing  in  this  section  shall  prevent  the  Court  from  granting  au 
apphcation  for  execution  of  a  decree  after  the  expiration  of  the  said  term 
of  tivelve  years,  where  the  judgment- debtor  has,  by  fraud  or  force, 
pievented  the  execution  of  the  clecree  at  some  time  within  tweWc  year* 
immediately  before  the  date  of  the  application. 

Notwithstanding  anything  herein  containeil,  proeeedmgs  may  be  taken 
to  enforce  any  decree  within  three  years  after  the  passing  of  this  Code, 
unless  when  the  period  prescribed  for  taking  such   proceeilingA   by  the 
law  in  force  immediately  before  the  ^Missing   of  this  Code   »ball   have 
expired  before  the  completitm  of  the  said  three  y^-ars. 
AnpTication  by       -*^1-     1*  *  decree  has  been  passed  jointly  in  favour  of  more  persons 
joint  dt'crtjt;-       than  one,  any  one  or  mure  of  such  persons,  or  his  or  their  represcnta- 
holOer.  lives,   may  apply  for  the  execution  of  the  whole  decree  for  the   benefit 

of  tircm  all,  or,  where  any  of  them  has  died,  for  the  benefit  of  the  sur- 
vivors and  the  representative  in  interest  of  the  deceased. 

If  the  Court  sees  sufficient  cause  for  allowing  the  decree  to  be  executed 

on  an  application  so  made,  it  shall  pass  such  order  as  it  deems  necessary 

for  protecting  the  interests  of  the  persons  who  have  not  joined  in  the 

application. 

Application  by        2J52.     If  a  decree  be  transferred  by  assignment  in  writing,  or  by  opera- 

tniusferee  of       tion  of  law,  from  the  decree-holder   to  any  other  person,  the  transferee 

***^*^"*'  may  apply  for  its  execution  to  the  Coart  which  passed  it;  i»nd,  if  that 

Conrt  thinks  6t,  the  decree  may  be  executed  in  the  same  manner  and 

subject  to  the  same  eondkions  as  if  the  application  were  made  by  such 

decreehohler : 

Providetl  as  follows : — 

(a)  where  the  decree  has  been  transferred  by  assignment,  notice  in 
writing  of  siicii  apphcation  shall  be  given  to  tlie  transferor  and  the 
judgment-debtor,  and  the  decree  shall  not  be  exenited  nntil  the  Court 
has  heard  their  objections  (if  any)  to  such  execution  : 

[b)  where  a  decree  for  money  against  several  persons  has  been  trans- 
ferred to  one  of  them  it  shall  not  be  executed  against  tire  others. 

Tmnsferpeta  2^^.     Every   transferee  of  a  decree  shall  hold  thq  same  subject  to  the 

to  e^quUicr'       equities  (if  any)  »vhich  the  judgment  debtor  might  have  enforced  against 
cnforc(<ai)io        the  original  decree-holder. 
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234.  If  n  judgment-aebtor  dies  before  the  decree  has  been  fully  J^iitorTe"*' 
executed,  the  hohler  of  the  decree  may  apply  to  the  Court  which  passed  before  execu- 
it  to  execute  the  same  against  the  legal  representative  of  the  deceased.       tion,  appllca- 

Such  representative  shall  be  liable  only  to  the  extent  of  the  property  mad™again8t 
of  the  deceased  which  has  come  to  his  hands  and  has  not  been  duly  his  represeuta- 
disposed  of;  and  for  the  purpose  of  ascertaining  such  liability,  the  Court  *^^®* 
executing  the  decree  may,  of  its  own  motion  or  on  the  apphcation  of  the 
decree-holder,  compel  the  said  representative  to  produce  such  accounts 
as  it  thinKs  fit. 

235.  The  application  for  the  execution  of  a  decree  shall  be  in  writing,  ^"i^c^llJon  for 
verified  by  the  applicant  or  by  some  other  person  proved  to  the  satisfac-  execution  of 
tion  of  the  Court  to  be  acquainted  with  the  facts  of  the  case,  and  shall  decree, 
contain  in  a  tabular  form  the  following  particulars  (namely) — 

(a)  the  number  of  the  suit ; 

(b)  the  names  of  the  parties ; 

(c)  the  date  of  the  decree ; 

(rf)     whether  any  appeal  has  been  preferred  from  the  decree ; 

(e)  whether  any  and  what  adjustment  of  the  matter  in  dispute  has 
been  made  between  the  parties  subsequently  to  the  decree  j 

if)  whether  any  and  what  previous  applic^itions  have  been  made  for 
execution  of  the  decree  and  with  what  result ; 

(g)  the  amount  of  the  debt  or  compensation,  with  the  interest,  if  any> 
due  upon  the  decree,  or  other  relief  granted  thereby; 

{h)    the  amount  of  costs,  if  any,  awarded ; 

(i)  the  name  of  the  person  against  whom  the  enforcement  of  the  decree 
is  sought ;  and 

ij)  the  mode  in  which  the  assistance  of  the  Court  is  required,  whether 
by  the  delivery  of  property  specifically  decreed,  by  the  arrest  and 
imprisonment  of  the  person  named  in  the  application,  or  by  the  attach- 
ment of  his  property,  or  otherwise  as  the  nature  of  the  relief  sought  may 
require. 

236.  "Whenever  an  application  is  made  for  the  attachment  of  any  Application  for 
moveable  property  belonging  to  the  judgment -debtor  but   not  in   his  ^[^^^j^°*  *^^ 
possession,  the  decree-holder  shall  annex  to  the  application  an  inventory  property  to  be 
of  the  property  to  be  attached,  containing  a  reasonably  accurate  descrip-  accompanied 

.. /lui^-«J.^  *  a  J  r    with  inventory. 

tion  of  the  same.  ' 

237.  Whenever  an  application  is  made  for  the  attachment  of  any  Farther 
immoveable  property  belonging  to  the  judgment-debtor,  it  shall  contain  JJ.hen^"^*" 
at  the  foot  a  description  of  the  property  sufficient  to  identify  it,   and  also  application  is 
a  specification  of  the  judgment-debtor's  share  or  interest  therein   to  the  fo.'*.«**^**c**™9J^ 
best  of  the  belief  of  the  applicant  and  so  far  as  he  has   been  able   to  property. 
ascertain  the  same. 

Every  such  description  and  specification  shall  be  verified  in  manner 
hereinbefore  provided  for  the  verification  of  plaints. 

238.  If  the  property  be  land  registered  in  the  Collector's  office,  the  When 
application  for  attachment  shall  be    accompanied  by  an  authenticated  JJJfJj^***" 
extract  from  the  register  of  such  office,  specifying  the  persons  registered  accompanied  by 
as  proprietors  of,  or  as  possessing  any  transferable  interest  in,  the  land  extract  from 
or  its  revenue,  or  as  liable  to  pay  revenue  for  such  land,  and  the  shares  of  ^gfeter.  ** 

the  registered  proprietors. 

C, — Staying  Execution, 

239.  The  Court  to  which  a  decree  has  been  sent  for  execution  nnder  when  Court 
this  chapter  shall,  upon  sufficient  cause  being  shown,  stay  the  execution  ^ecution. 
of  such  decree  for  a  reasonable  time,  to  enable  the  judgment- debtor  to 

apply  to  the  Court  by  which  the  decree  was  made,  or  to  any  Court 
having  appellate  jurisdiction  in  respect  of  the  decree  or  the  execution 
thereof,  for  an  order  to  stay  the  execntion,  or  for  any  other  order  relating 
to  the  decree  or  execution  which  might  have  been  made  by  such  Court 
of  first  instance  or  appellate  Court  if  execution  had  been  issued  thereby, 
or  if  application  for  execution  had  been  made  thereto ; 

and  in  case  the  property  or  person  of  the  judgment  debtor  has  been 
seized  under  an  execution,  the  Court  which  issued  the  execution  may 
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order  the  restitution    or  dischftrge  of  such  property  or  persoc  pending 

the  result  of  the  application  for  such  order. 
Power  to  240.     Before  passing  an  order  under  section  239  to  stay  execution,  or 

"oml'or^tmpoE  '^^  ^^®  restitution  of  property  or  the  discharge  of  the  judgment  debtor, 
conditionAupon,  the  Court  mny  require  such  security  from,  or  impose  such  conditions 
ir  bt^^^^*  upon,  the  judgment-debtor  as  it  thinks  fit. 

Liability  of  241.     No  discharge  under  section  239  of  the  property  or  person  of  a 

judproent  iudgment*debtor  shall  prevent  it  or  him  from  beinjr  re<taken  iu  execution 

debtor  Vrrui  -^r^- 

discharged  to  be  01  the  decree  sent  for  execution, 
ro-takeu. 

242.  Any  order  of  the  Court  by  which  the  decree  was  passed,  or  of 
such  Court  of  Appeal  as  aforesaid,  in  relation  to  the  execution  of  such 
decree,  shall  be  bindiag  upou  the  Court  to  which  the  decree  was  sent  for 
execution. 

243.  If  a  suit  be  pending  in  any  Court  against  the  holder  of  a  decree 
of  such  Court  on  the  part  of  the  person  against  whom  the  decree  was 
passed,  the  Court  may  (if  it  think  fit)  stay  execution  on  the  decree,  either 
absolutely  or  on  such  terms  as  it  thinks  fit,  until  the  pending  suit  has 
beeu  decided. 

2>. — Questions  for  Court  executing  Decree, 

244.  The  following  questions  shall  be  determined  by  order  of  the 
Court  executing  a  decree  and  not  by  separate  suit  (namely)  — 

(a)  questions  regarding  the  amount  of  any  mesne  profits  as  to  which 
the  decree  has  directed  inquiry; 

(b)  questions  rejtarding  the  amount  of  any  mesne  profits  or  interest 
which  the  decree  has  made  payable  in  respect  of  the  subject-matter  of  a 
suit,  between  the  date  of  its  institution  and  the  execution  of  the  deciee, 
or  the  expiration  of  three  years  from  the  date  of  the  decree ; 

(c)  any  other  questions  arising  between  the  parties  to  the  suit  in 
which  the  decree  was  passed,  or  their  representatives,  and  relating  to  the 
execution,  discharge  or  satisfaction  of  the  decree. 

Nothing  in  this  section  ^haM  be  deemed  to  bar  a  separate  suit  for 
mesne  profits  accruing  between  the  institution  of  the  first  suit  and  the 
execution  of  the  decree  therein,  where  such  profits  are  not  dealt  with  by 
such  decree. 

E.^-Cf  the  Mode  of  executing  Decrees, 

246.  The  Court,  on  receiving  an  application  for  the  execution  of  a 
decree,  shall  ascertain  whether  such  of  the  requirements  of  sections  235, 
286,  237,  and  239  as  may  be  applicable  to  the  case  have  been  complied 
with ;  and  if  they  have  not  been  complied  with,  the  Court  may  reject  the 
application,  or  may  allow  it  to  be  amended  then  and  there,  or  within  a 
time  fixed  by  the  Court.  If  the  application  be  not  so  amended,  it  shall 
be  rejected. 

Every  amendment  made  under  this  section  shall  be  attested  by  the 
signature  of  the  Judge. 

When  the  application  is  admitted,  the  Court  shall  enter  in  the  register 
of  the  suit  a  note  of  the  application  and  the  date  on  which  it  was  made, 
and  shall  order  execution  of  the  decree  according  to  the  nature  of  the 
application : 

Provided  that,  in  the  case  of  a  decree  for  money,  the  value  of  the  pro- 
perty attached  shall,  as  nearly  as  may  be,  correspond  with  the  amount 
for  which  the  decree  has  been  made. 

246.  If  cross-decrees  between  the  same  parties  for  the  payment  of 
money  be  produced  to  the  Court,  execution  shall  be  taken  out  only  by 
the  party  who  holds  a  decree  for  the  larger  sum,  and  for  so  much  only 
as  remains  after  deducting  the  smaller  sum,  and  satisfaction  for  the 
smaller  sum  shall  be  entered  on  the  decree  for  the  larger  sum  as  well  aa 
satisfaction  on  the  decree  for  the  smaller  sum. 
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If  the  two  sums  be  equal,  satisfaction  shall  be  entered  upon  both 
decrees. 

Explanaiionl. — The  decrees  contemplated  by  this  section  are  decrees 
capable  of  execution  at  the  same  time  and  by  the  same  Court. 

Explanation  II. — This  section  applies  where  either  party  is  anassijtnee 
of  one  of  the  decrees  and  as  well  in  respect  of  judgment-debts  due  by 
the  original  assignor  as  in  respect  of  judgment-debts  due  by  the  assignee 
himself. 

Explanation  III. — This  section  does  not  apply  unless 

the  decree- holder  in  one  of  the  suits  in  which  the  decrees  have  been 
made  is  the  judgment-debtor  in  the  other  and  each  party  tills  the  same 
character  in  both  suits ; 
and  the  sums  due  under  the  decrees  are  definite. 

247.  When  two  parties  are  entitled  under  the  same  decree  to  recover  <Vo«8^laim« 
from  each  other  sums  of  different   amounts,  the  party  entitled  to   the  Je^^f*™* 
smaller  sum  shall  not   take  out  execution  against  the  other  party ;  but 
satisfaction  for  the  smaller  sum  shall  be  entered  on  the  decree. 

When  the  amounts  are  equal,  neither  party  shall  take  out  execution, 
but  satisfiotion  for  each  sum  shall  be  entered  on  the  decree. 

248.  The    Court    shall  issue  «  notice  to   the   party    againit   whom  Notice  to  shew 
execution  is  applied  for,  requiring  him  to  shew  cause,  within  a  period  to  be  Secrwlhouid 
fixed  by  the  Court,  why  the  decree  should  not  be  executed  against  him.      not  be  executed. 

(a)  if  more  than  one  year  h«s  f  lapsed  between  the  date  of  the  decree 
and  the  application  for  its  execution,  or 

{b)  if  the  enforcement  of  the  decree  be  applied  for  against  the  legal 
representative  of  a  party  to  the  suit  in  which  decree  was  made : 

Pri>vided  that  no  such  notice  shall  be  necessary 

in  consequence  of  more  than  one  yenr  having  elapsed  between  the  Proviao. 
date  of  the  decree  and  the  application  for  execution,  if  the  application 
be  made  within  one  year  from  the  date  of  any  decree  passed  on  appeal 
from  the  decree  sought  to  be  executed,  or  of  the  last  order  against  the 
party  against  whom  ex*'Cution  is  applied  for,  passed  on  any  previous 
application  for  execution,  or 

in  consequence  of  the  application  being  against  the  legal  representative 
of  the  judgment-debtor,  if  upon  a  previous  application  for  execution 
a<;ainst  the  same  person  the  Court  has  ordered  execution  to  issue  against 
him. 

Explanation. — In  this  section  the  phrase  **the  Court"  means  the 
Court  by  which  the  decree  was  passed,  unless  the  decree  has  heen  sent 
to  another  Court  for  execution,  in  which  case  it  means  such  other  Court. 

249.  If  the  person  to  whom  notice  is  issued  under  the  last  preceding  procedure  nfter 
section  does  not  appear,  or  does  not  shew  cause  to   the  satisfaction   of  issue  of  notice. 
the  Court  why  the  decree  should  not  be  executed,  the  Court  shall  order 

the  decree  to  be  executeil. 

If  he  offers  any  objection  to  the  enforcement  of  the  decree,  the 
Court  shall  consider  such  objection  and  pass  such  order  as  it  thinks  fit. 

250.  When  the  preliminary  measures  (if  any)    required  by  the  fore-  Wftirnntwhen 
going  provisions  have  been  taken,  the  Court,  unless  it  sees  cause  to  the  ^  ^^sae. 
contrary,  shall  issue  its  warrant  for  the  execution  of  the  decree. 

251.  Such  warrant  shall    be  dated  the   day  on  which    it  is  issued,  Date,  sigrmuore, 
signed  by  the  Judge  or  such  oflScer  as  the  Court  appoints  in  this  behalf,  J®?.^^"^*^ 
sealed  with  the  seal  of  the  Court,  and  delivered  to  the   proper  officer   "  "*'^* 

to  be  executed. 

And  a  day  sliall  be  specified  in  such  warrant  on  or  before  which  it 
must  be  executed,  and  the  proper  officer  shall  endorse  thereon  the  day 
and  manner  in  which  it  was  executed,  or,  if  it  was  not  executed,  the 
reason  why  it  was  not  executed,  and  shall  return  it  with  such  endorse- 
ment to  the  Court  from  which  it  issued. 

262.  If  the  decree  be  against  a  party  as  the  legal  representative  of  Decree  against 
a  deceased  person,  and  the  decree  be  for  money  to  be  paid  out  of  the  '^^"'®"J^^' J® 
property  of  the  deceased,  it  may  be  executed  by  the  attachment  andmon^t«i  be°' 
sale  of  any  such  property.  p«i<i  ont  of 

^     ^      -^  decoMeir* 

pronej;ly.  ^ 
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If  no  such  property  remains  in  the  possession  of  the  judgment-debtor 
and  he  fails  to  satisfy  the  Court  that  he  has  duly  applie<l  such  property 
of  the  deceased  as  is  proved  to  have  come  into  his  possession,  the  decree 
may  be  executed  against  the  judgment-debtor  to  the  extent  of  the  pro- 
perty not  duly  applied  by  hitu,  in  the  same  manner  as  if  the  decree  had 
been  agaiuKt  him  personally. 

253.  Whenever  a  person  has,  before  the  parsing  of  a  decree  in  an 
ori}:inal  suit,  become  liable  as  surety  for  the  performance  of  the  same  or 
of  any  part  thereof,  the  decree  may  be  executed  against  him  to  the 
extent  to  which  he  has  rendered  himself  liable  in  the  same  manner  as  a 
decree  may  be  executed  agamst  a  (lefendant : 

Provided  that  such  notice  in  writing  as  the  Court  in  each  case  thinks 
sufficient  has  been  given  to  the  surety. 

25 1.  Every  decree  or  order  directing  a  party  to  pay  money,  as 
compensation  or  costs,  or  as  the  alternative  to  some  other  relief  granted 
by  the  decree  or  order,  or  otherwise,  may  be  enforced  by  the  imprison- 
ment of  the  judgment-debtor,  or  by  the  attachment  and  sale  of  his 
property  in  manner  hereinafter  provided,  or  by  both. 

255.  If  the  decree  be  fjr  meiine  profits  or  any  other  matter  the 
amount  of  which  in  money  is  to  be  subsequently  determined,  the  property 
of  the  judgment-debtor  may,  before  the  amount  due  from  him  under  the 
decree  has  been  ascertained,  be  attached  as  in  the  case  of  an  ordinary 
decree  for  money. 

256.  When  a  decree  is  passed  for  a  sum  of  money  only,  and  the 
amount  decreed  does  not  exceed  the  sum  of  one  thousand  rupees,  the 
Court  may,  when  passing  the  decree,  on  the  oral  application  of  the 
decree-holder,  order  immediate  execution  thereof  by  the  issue  of  a 
warrant  directed  either  against  the  person  of  the  judgment-ilebtor  if  he 
is  within  the  local  limits  of  the  jurisdiction  of  the  Court,  or  against  his 
moveable  property  within  the  same  limits. 

257.  All  money  payable  under  a  decree  shall  be  paid  as  follows 
(namely) — 

(a)  into  the  Court  whose  duty  it  is  to  execute  the  decree  ;  or 

(b)  out  of  Court  to  the  decree-holder;  or 

(c)  otherwise  as  the  Court  which  made  the  decree  directs. 

257A.  Every  agreement  to  give  time  for  the  satisfaction  of  a 
judgment-debt  shall  be  void  unless  it  is  made  for  consideration  and  with 
the  sanction  of  the  Couit  which  passed  the  (lecree,  and  such  Court 
deems  the  consideration  to  be  under  the  circumstances  reasonable. 

Every  agreement  for  the  satisfaction  of  a  judgment-debt,  which 
provides  for  the  payment,  directly  or  indirectly,  of  any  sum  in  excess  of 
the  sum  due  or  tj  accrue  due  under  the  decree,  shall  be  void  unless  it  is 
made  with  the  like  sanction. 

Any  sum  paid  in  contravention  of  the  provisions  of  this  section  shall 
be  applied  to  the  satisfaction  of  the  judgment-debt;  and  the  surplus,  if 
any,  shall  be  recoverable  by  the  judgment-debtor. 

258.  If  any  money  payable  under  a  decree  is  paid  out  of  Court,  or 
the  decree  is  otherwise  adjusted  in  whole  or  in  part  to  the  satisfaction  of 
the  decree-holder,  or  if  any  payment  is  made  in  pursuance  of  an  agree- 
ment of  the  nature  mentioned  in  section  257A,  the  decree-holder  shall 
certify  such  payment  or  adjustment  to  the  Court  whose  duty  it  is  to 
execute  the  decree. 

The  judjrment-debtor  also  may  inform  the  Court  of  such  payment  or 
adjustment,  and  apply  to  the  Court  to  issue  a  notice  to  the  decree-holder 
to  show  cause,  on  a  day  to  be  fixed  by  the  Court,  why  such  payment  or 
adjustment  should  not  be  recorded  as  certified;  and  if,  after  due  service 
of  such  notice,  the  decree-holder  fails  to  appear  on  the  day  fixed,  or 
having  appeared  fails  to  show  cause  why  the  payment  or  adjustment 
should  not  be  recorded  as  certified,  the  Court  shall  record  the  same 
accordingly. 

No  such  payment  or  adjustment  shall  be  recognised  by  any  Court 
unless  it  has  been  certified  as  aforesaid. 
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259.  If  the  decree  be  for  any  specific  moveable,  or  for  any  share  in  a  Decrees  for 
specific  moveable,  or  for  the  recovery  of  a  wife,  it  may  be  enforced  by  moveables  or 
the  seizure,  if  practicable,  of  the  moveable  or  sliare,  and  by  the  delivery  recovery  of 
thereof  to  the  party  to  whom  it  has  been  adjudged,  or  to  such  person  as  ^^^es. 

he  appoints  t »  receive  delivery  on  his  behalf,  or  by  the  imprisonment  of 
the  jiidjrment-debior,  or  by  attaching  his  property,,  or  by  both  imprison- 
ment and  attaclnnent  if  necessury. 

When  any  attachment  under  this  sccticni  has  remained  in  force  for  six 
raonths,  if  the  jud<jment-debtor  has  not  obeyed  the  decree  and  the  decree- 
holder  has  applied  to  have  the  attached  proi)erty  sold,  such  property  may 
be  sold,  and  our  of  the  proceeds  the  Court  may  award  ti)  the  decree- 
hohler,  in  cases  where  any  amount  has  been  fixed  under  section  208,  such 
amount,  and,  in  other  cases,  such  compcnsaticm,  as  it  thinks  fit,  and  shall 
pay  the  balance,  if  any,  to  the  ju«lfcment  <lebtor  on  his  application. 

If  the  judgraent-flebtor  has  obeyed  the  decree  and  paid  all  costs  of 
executing  the  same  which  he  is  bound  to  pay,  or  if,  at  the  end  of  six 
roontlis  from  the  date  of  the  attachment,  no  application  to  have  the 
property  sold  has  been  made,  or,  if  made,  has  been  refused,  the 
attachment  shall  cease  to  exist. 

260.  When  the    party    against    whom    a    decree    for    the    specific  Docrpe  for 
performance  of  a  contract,  or  for  restitution  of  conjugal  rights  or  for  the  performance  or 
performance    of   or  abstentitm  from  any  other  particular  act,  has  been  restitution  of 
made,  has  had  an  opportunity  of  obeymg  the  decree  or  injunction  and  cpnjn^al 

has   wilfully   faded   to  obey   it,   the   decree    raav   be   enforced    by    his  "^ 
imprisonment,  or  by  the  attachment  of  his  property,  or  by  both. 

When  any  attachment  under  this  section  has  remained  in  force  for  one 
year,  if  the  judgment-debtor  has  not  obeyed  the  decree  and  the  decree-holder 
has  applied  to  have  the  nttached  property  sold,  the  property  may  be  sold  ; 
and  out  of  the  proceeds  the  Court  may  award  to  the  decree-holder  such 
compensation  as  it  thinks  fit,  and  may  pay  the  balance,  if  any,  to  the 
judgment-debtor  on  his  application. 

If  the  juilgment-debtor  has  obeyed  the  decree  and  paid  all  costs  of 
executing  the  same  which  he  is  bound  to  pay,  or  if  at  the  end  of  one  year 
from  the  date  of  the  att«chment,  no  ap])lication  to  liave  the  property 
sold  has  been  made  and  granted,  the  attachment  shall  cease  lo  exist. 

261.  If  the  decree  be  for  the  execution  of  a  conveyance,  or  for  the  l>ecree for 

endorsement  of  a  negotiable  instrument,  rnd  the  judgment  debtor  uf  gleets  pQ^^^^'^^j^p^r 

»)r  refuses  to  comply  with  the  decree,  the  decree-holder  may  prejiare  the  cmiorJ»ciuout*of 

draft  of  a  convevance  or  endorsement  in  nccordance  with  the  terms  of  |l*^*;^(;'f ^'®  „ 
,       ,  1  •"•  1.  I  1      r^  lUbtrumcuta. 

the  decree,  and  deliver  the  same  to  the  Court. 

The  Couit  shall  thereupon  cause  the  draft  to  be  served  on  the 
judgment-debtor  in  manner  hereinbefore  provided  for  serving  a  suqimons, 
together  with  a  notice  in  writing  stating  that  his  objections,  if  any, 
thereto  shall  be  made  within  such  time  (mentioning  it)  as  the  Court 
fixes  in  this  behalf. 

The  decree-holder  may  also  tender  a  duplicate  of  the  draft  to  the 
Court  for  execution,  upon  the  proper  stamp-paper  if  a  stamp  is  required 
by  law. 

On  proof  of  such  service,  the  C<mrt,  or  such  officer  as  it  appoints  in 
this  behalf,  shall  execute  the  duplicate  so  tendered,  or  may,  if  necessary 
alter  the  same,  so  as  to  bring  it  into  accordance  with  the  terms  of  the 
decree,  and  execute  the  duplicate  so  altered : 

Provided  that,  if  any  party  object  to  the  draft  so  served  as  aforesaid, 
his  objections  shall,  within  the  time  so  fixed,  be  stated  in  writing  and 
argued  before  the  Court,  and  the  Court  shall  thereupon  pass  such  order 
as  it  thinks  fit,  and  execute,  or  alter  and  execute,  the  duplicate  in 
accordance  therewith. 

262.  The  execution  of  a  convevance,  or  the  endorsement  of  a  negoti-  Form  and  cfTwt 
able  instrument,  by  the  (/Ourt  under  the  last  preceding  section  may  be  "oi^veyance'by 
in  the  following  form  :  "  C'.  /).,  Judge  of  the  Court  of  {or  as  the  casf"  Court. 

rray  6e),  for  A.  B.,  in  a  suit  by  E.  f\,  against  A,  B.,  "  or  in  such  other 
form  as  the  High  Court  may  from  time  to  time  prescribe,  and  shall  have 
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the  same  effect  its  the  execution  of  the  contevRnre  or  endorsement  of  the 
instrument  hv  the  party  «)r*lered  to  execute  or  endorse  the  same. 

263.  If  the  decree  be  for  the  delivery  of  any  immoveable  property, 
posi^ession  thereof  shall  be  delivered  over  to  the  party  to  whom  it  has 
been  adjudged,  or  to  such  person  ns  he  appoints  to  receive  delivery  on 
his  behalf,  and,  if  need  be,  by  remoTing  any  person  bound  by  the  decrre 
who  refuses*  to  vacate  the  property. 

264.  If  the  di'cree  be  for  the  deli ver>-  of  any  immoveable  property  in 
the  occupancy  of  a  tenant  or  other  person  entitled  to  occupy  the  same, 
and  not  l>oun«l  by  the  ilecree  to  relinquish  such  occupancy,  the  Court 
shall  order  delivery  to  be  made  by  afSxing  a  copy  of  the  warrant  in  some 
conspicuous  pUce  on  the  pniperty,  and  proclaiming  to  the  occupant  by 
beat  of  drum,  or  m  such  otlier  mode  as  is  custoinar>',  at  some  convenient 
place,  the  substance  of  the  decree  in  regard  to  the  proj>erly  : 

Provided  that,  if  the  occupant  can  be  found,  a  notice  in  writing  con- 
tniniu^  such  substance  shall  be  served  upon  him,  and  in  such  case  no 
proclamation  need  be  made. 

265.  If  the  decree  be  for  the  partition  or  for  the  separate  possession 
of  a  share  of  an  undivided  estate  payinu:  revenue  to  Government,  the 
paititiou  of  the  estate  or  the  8e))aration  of  the  share  shall  be  made  by  the 
Collector  and  aeeonling  to  the  law,  if  any,  for  the  time  being  in  force 
for  the  partition,  or  the  separate  posses^^iim  of  sha  res,  of  such  estates. 

F.  Of  Attachment  of  Property. 

266.  The  following  property  is  liable  to  attachment  and  sale  in  exece- 
tion  of  a  decree  (namely),  laniK  houses  or  other  buildings,  goods,  money, 
bank-notes,  cheques,  bdls  of  exchange,  hundis,  promissory-notes,  Govem- 
n:ent  securities,  bonds  or  other  securities  for  money,  debt^.  shares  in  the 
capital  or  joint  stock  ol  any  railway,  banking  or  other  public  Compnny  or 
Corporation,  and,  except  as  hereinafter  menti«ined,  all  other  saleable  pro- 
])erty,  moveable  or  immoveable,  belonging  to  the  judgment-debtt»r  or  over 
which,  or  the  profits  of  which,  he  has  a  disposing  power  which  he  may 
exercise  for  his  own  benefit,  and  whether  the  same  be  held  in  the  name 
of  the  judgmeut  debtor  or  by  another  person  in  trust  for  him  or  on  his 
behalf: 

Provided  that  the  following  particulars  shall  not  be  liable  to  such 
attachmeni  or  sale  (namely) — 

(a)  the  necessary  weai  ing  apparel  of  the  judgment-debtor,  his  wife  and 

children  ; 

(b)  tools  of  artizans,  and,  where  the  judgment-debtor  is  an  agriculturist, 

his  implements  of  husbandry  and  nuch  cattle  as  may  in  the  opinion 
of  the  Court  be  necessary  to  enable  him  to  earn  his  liveliliood 
as  such ; 

(c)  the  inHterials  of   houses  and   other   buildings  belonging  to   and 

occupietl  by  agriculturists ; 

(d)  books  of  account ; 

(e)  mere  rights  to  sue  for  damages; 
(/)  any  right  of  personal  service ; 

{ff)  stipends  and  gratuities  allowed  to  military  and^  civil  pensioners  of 
Government,  and  political  pensions ; 

{h)  the  salary  of  a  public  officer  or  of  any  servant  to  a  Railway  Com- 
pany, when  such  salary  does  not  exceed  twenty  rupees  per  mensem, 
and  one  moiety  of  the  salary  of  any  such  officer  or  servant  when 
his  salary  exceeds  that  amount ; 

(i)  the  nay  and  allowances  of  persons  to  whom  the  Native  Articles  of 
War  applv  ; 

(j)  the  wages  of  labourers  and  domestic  servants  ; 

(k)  an  expectancy  of  succession  by  survivorship  or  other  merely  con- 
tingent or  possible  right  or  interest ; 

(/)  a  right  to  future  maintenance. 

Explanation  — The  particulars  mentioned  in  clauses  {g),  (h\  (t)  and  (j) 
are  exempt  from  attachment  or  sale  whether  before  or  after  they  we 
actually  (myable : 
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Provided  rIso  that  nothing  in  this  section  shnll  be  deemed 

(a)  to   exempt   the   mMterials   of  hoiisen   and   other   buiUlinpjs    from 
attachment  or  sale  in  execution  of  decrees  f(»r  rent,  or 

{b)  to  affect  the  Army  Act,    1881,  or  any  similar  law  for  the   time 
being  in  force. 

267.     The  Court  may.  of  its  own  motion  or  on  the  application  of  the  Power  to  sum- 
decree-holder,  summon   any  ])erson  whom  it  thinks  i»ece«sary,  and  ex-  examine 
amine  him  in  respect  to  any  property  lirtble  to  be  seized  in  satisfaction  of  pei>ons  a«  to 
the  decree,  and  may  require  the  pers<m  summoned  to.  produce  any  docu-  Property  liable 
ment  in  his  possession  or  power  relating  to  such   property,  and,  before 
issuing   the   summons  of   its  own  motion,  shall  declare  the  person  on 
whose  behalf  the  summons  is  so  issued. 

2G8.     In  the  case  of  (a)  a  debt  not  secured  by  a  negotiable  instrument.  Attachment  of 
{b)  a  share  in  the  capital  of  any  public  Company  or  Corporation,  (c)  a^ili'^olhcr'* 
other  moveable  property  not  in  the  possession  of  the  judgment-debtor  property  not 
except  property  ile,.osited  in,   or  in    the    custody    of,  any    Court,    the  ^"  j**^*^^^'^^**^"  ^'^ 
attachment  shall  be  maile  by  a  written  order  prohibiting,  debtor?^ 

(a)  in  the  case  of  the  debt,  the  creditor  from  recovering  the  debt 
and  the  debtor  from  making  payment  thereof  until  the  further  order  of 
the  ('ourt; 

(b)  in  the  case  of  the  share,  the  person  in  whose  name  the  share  may 
be  standing,  from  transferring  the  same  or  receiving  any  flividend  therecn  ; 

(c)  in  the  case  of  the  t»ther  moveable  property  except  as  aforesaid,  the 
person  in  possession  of  the  same  from  giving  it  over  to  the  judgment- 
debtor. 

A  copy  i>f  such  order  shall  be  fixed  up  in  gome  conspicuous  part  of 
the  Court-house,  and  another  copy  of  the  same  shall  be  stnt,  in  the  case 
of  the  debt,  to  the  debtor,  in  the  case  of  the  share,  to  the  proper  officer  of 
the  Company  or  Corporation,  and  in  the  case  of  the  other  moveable 
propel  ty  [excej  t  as  aforesaid],  to  the  person  in  possession  of  the  same. 

A  debtor  prohibited  under  clause  (a)  of  this  section  may  p;iy  the 
amount  of  his  debt  into  Court,  and  such  payment  shall  discharge  him  as 
effectually  as  payment  to  the  ]mrty  entitled  to  receive  the  same. 

In  the  case  of  the  salary  of  a  ]»ubhc  officer  or  the  servant  of  a  Railway 
Company,  the  nttHchment  shall.be  made  by  a  written  order  requiring  ihc 
officer  whose  duty  it  is  to  disburse  the  s>ilary  to  withhold  every  month 
such  portion  as  the  Court  may  direct,  until  the  further  orders  of  the 
Court. 

A  copy  of  every  such  order  shall  be  fixetl  up  in  a  conspicuous  part  of 
the  Court-house  and  shall  be  served  cm  the  officer  so  lequired. 

Everv  such  officer  may  fiom  time  to  time  pay  into  Court  any  portion 
80  withheld,  and  such  payment  shall  di^cha^ge  the  Government  or  the 
Kailway  Company,  as  the  case  may  be,  as  effectually  as  payment  to  the 
judirment-debtnr. 

•2()9.     If  the  property  be  moveable  property  in  the  possession  of  the  Attachment  of 
judgment-debtor,  other  than  the  property  mentioned  in  the  tiist  proviso  "» 'veniiie 
to  section  2^)^,  the  attachment  shall  be  made  by  actual  seizure,  and  the  111  po*s8«^sion  of 
attjiching  officer  shall  keep  the  property  in  his  own  custody  or  in  the  jufiirment- 
custody  of  one  of  his  subordinates,  and  shall  be  responsible  for  the  due  ^^''^'^^• 
custody  there- if  : 

Provided  that  when  the    property  seized    is  subject  to  speedy    and  Proviso, 
natural  decay,  or  when  the  expense  of  keeping  it  iu  custody  will  exceed 
its  value,  the  proper  officer  may  sell  it  at  once. 

The  Local  Government  may,  from  time  to  time,  make  rules  for  the  Power  to  make 
maintenance  and  custody,  while  under  attachment,  of  live-stock  and  o»hcr  ["^^^^^  '^*^  mam- 
moveable  property,   and  the  officer  attaching  property  un«ler  this  section  urtached  live- 
shall,  uotrtith-Ntanding  the  provisions  of  the  former  part  of  this  section,  au>ck. 
act  in  acconlance  with  such  rules. 

270.     If  the  property  be  a  nejiotinble  ini*trunient  not  deposited  in  a  Attnrhmpntof 
ourt,  nor  in  the  custody  of  a  public  officer,  the 
ladc  by  actual   seizure,  and  the  instrument  sliall  be 
and  held  subject  to  the  further  orders  of  the  Court. 


Court,  nor  in  the  custody  of  a  public  officer,  the  attachment  shall   be  "<'i?"t'»^>i« 
made  by  actual   seizure,  and  the  instrument  sliall  be  brought  into  Couit 
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Seizure  of 
property  in 
building. 


Seizure  of 
property  in 


AttBChraent  of 
property 
deposited  in 
Court  or  with 
Government 
officer. 

Proviso. 


Attachment  of 
decree  for 
money. 


Attachment  of 
other  decrees. 


Decree-holders 
to  ^nve  inform- 
aiiou. 

Attachment  of 

immoveable 
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271.  No  person  executing  nny  procesis  under  this  Code  ilirectinp  or 
authorizing  seizure  of  moveiiblc  property  shnll  enter  any  dwelling  houNC 
after  sunset  and  before  sunrise,  or  shall  break  open  nny  outer  door  of  a 
dwelling-house.  But,  when  any  such  person  has  duly  gained  access  to 
any  dwelling-houses,  he  may  unfasten  and  open  the  door  of  any  room  in 
which  he  has  reason  to  believe  any  such  property  to  be : 

Provided  ihut  it  the  room  be  in  the  actual  occupancy  of  a  woman,  who 
according  to  the  customs  of  the  country  does  not  appear  in  public,  the 
person  executing  the  process  shall  give  notice  to  her  that  she  is  at  liberty 
to  withdraw  ;  and  after  allowing  a  reasonable  time  for  such  woman  to 
withdraw,  and  giving  her  every  reason»ible  facility  for  witbdrawin«r,  he 
way  enter  such  room  for  the  purpose  of  seizing  the  property,  using  «t 
the  same  tiitie  every  precaution,  consistent  with  these  provisions,  to 
prevent  its  clandestine  removal. 

272.  If  the  property  be  deposited  in,  or  be  in  the  custody  of  any 
Court  or  public  officer,  the  attachment  shall  be  made  by  a  notice  to  such 
Court  or  officer,  requesting  tliat  such  property,  an<l  any  interest  or 
dividend  bec<»ming  payable  thereon,  may  be  held  subject  to  the  further 
onlers  of  the  Court  from  which  the  notice  issues. 

Provided  that  if  such  property  is  deposited  in,  or  is  in  the  custody  of, 
a  Court,  any  question  of  title  of  priority  arising  between  the  decree- 
hohler  and  any  other  person,  not  being  the  judgment-debtor,  claiming  to 
be  interested  in  such  property  by  virtue  of  any  assignment,  attachmetit, 
or  otherwise,  shall  be  iletermined  by  such  Court. 

273.  If  the  property  be  a  dtcree  for  mcmey  passed  by  the  Court 
which  passed  the  decree  sought  to  be  executed,  the  attachment  shall  be 
made  by  an  order  of  the  Court  directing  the  proceeds  of  the  former 
decree  to  be  applied  in  s»tiafaction  of  the  latter  decree. 

If  the  property  be  a  decree  for  mo»»ey  passed  by  any  other  Court,  the 
attachment  shall  be  made  by  a  notice  in  writing  to  such  Court  under  the 
hand  of  the  Judge  of  the  Court  which  passed  the  decree  sought  to  be 
executed,  requesting  tin-  former  Court  to  stay  the  execution  of  its  decree 
until  such  notice  is  cancelled  by  the  Court  from  which  it  was  sent.  The 
Court  receiving  such  notice  shall  stay  execution  accordingly,  unless  and 
until 

(a)  the  Court  which  passed  the  decree  sought  to  be  executed  cancels 
the  notice,  or 

{b)  the  holder  of  the  decree  sought  to  be  executed  applies  to  the  Court 
receiving  such  notice  to  execute  its  ow  u  decree. 

On  receiving  such  application,  the  Court  shall  proceed  to  execute  the 
decree  and  apply  the  proceeds  in  satisfaction  of  the  decree  sought  to  be 
executed. 

In  the  case  of  all  other  decrees  the  attnchment  shall  be  made  by 
notice  in  writing,  under  the  hand  of  the  Judge  of  the  Court  which 
passed  the  decree  sought  to  be  executed,  to  the  holder  of  the  decree 
sought  to  be  attached,  prohibiting  him  from  transferring  or  chsrging 
the  same  in  nny  way  ;  and,  when  such  decree  has  been  passed  by  any 
other  Court,  also  by  sending  to  such  Court  a  like  notice  in  writing  to 
abstain  from  executing  the  decree  sought  to  be  attached  until  such 
notice  is  cancelled  by  the  Court  from  which  it  was  sent.  E\ery  Court 
receiving  such  notice  shall  give  eifect  to  the  same  until  it  is  so  cancelled. 

The  holder  of  any  decree  attached  under  this  section  shall  be  bound  to 
give  the  Court  executing  the  same  such  information  and  aid  as  may 
reasonably  be  required. 

274.  If  the  property  be  immoveable,  the  attachment  shall  be  made 
by  an  order  prohibiting  the  judgmcnt-«lehtor  from  transferring  or  charg- 
ing the  property  in  any  way,  and  all  persona  from  receiving  the  same 
from  him  by  purchase,  gift,  or  otherwise. 

The  order  shall  be  })roclaimed  at  some  place  on  or  adjacent  to  such 
property  by  beat  of  drum  or  other  customary  mode,  and  a  copy  of  the 
order  shall  be  fixed  up  in  a  conspicuous  part  of  the  property  and  of  the 
Court-house. 
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When  the  property  is  land  paying:  revenue  to  Government,  n  copy  of 
the  order  shall  also  be  fixed  up  in  the  office  cfthe  Collector  of  the 
District  in  which  ihe  land  is  situate. 

276.     If  the  amount  ilecreed  with  costs  and  all  charges  and  expenses  withdrawal  of 
resiiltiiig  from  the  attachment  of  any  property  be  paid  into  Court,  or  if  Bttnoiimont 
satisfaction  of  the  decree  be  otherwise  made  through  the  Court,  or  if  the  f^'*^^of'*d^^ree. 
decree  is  set  aside  or  reversed,  an  order  shall  be  issued,  on  the  appli- 
cation of  any  person  intertsted  in  the  property,  for  the  withdrawal  of 
the  attachment. 

276.  When  an  attachment  has  been  made  by  actual  seizure  of  by  ^n^^^l^.^^ 
written  order  duly  intimated  and  made  known  in  manner  aforesaid,  any  peity  afLer 
private  aUensition  of  the  property  attached,  whether  hy  sale,  gift,   mort-  j-ftattuneut to 
gage  or  Dtherwise,  and  anj'  payment  of  the   debt  or  dividend,  or  a   deli- 
very of  the  share,  to  the  judgment*debtor  during  the  continuance  of  the 
Bttachineut,  shall  be    Void  as  against  all  clains  enforceable  under  the 
attachment. 

277.  If  the   property  attached  is  coin  or  currency -notes,  the  Coiu-t  J°"J!j  ^"^  „r 

may,  at  any  time  during  the  Continuance  of  the  attachment,  direct  that  currenc.v-notc9 

such  coin  or  notes,  or  a  part  there:)f  sufficient  to  satisfy  the  decree,  be  i? "w  ^'1 1\  ^'^ 

•  1  1  -111       ^11  "-i  paid  to  party 

pam  over  to  the  party  entitled  under  the  decree  to  receive  the  same.      entitled. 

278.  If  any  clhim  be  preferred   to,  or  any  objection  be  made  to  the  Jfrtil^'Slml^ 
attachment  of,  any   property  attached  in  execution  of  a  decree,  on  the  objrctiona  to 
ground  that  such   pioperty  is  not  liable  to  such  attachment,  the  Court  Jj^^'^^^j*^^ ''^ 
shall  proceed  to  investigate  the  claim  or  objection  with  the  like  power  propirty. 

as  regards  the  examinatim  of  the  claimant  or  objector,  and  in  all  other 
res])ects,  as  if  he  was  a  party  to  the  suit  : 

Provided  that  no  such  investigatiun  shall  be  made  where  the  Court 
considers  that  the  claim  or  objection  was  designedly  or  unnecessarily 
delayed. 

If   the    pniperty  to  which   the  claim  or  objection  applies  has  been  I*o«tponeinent 
advertised  for  sale,  the  Court  ordering  the  sale  may  postpone  it  pending  ^  ^*  ®* 
the  investigation  of  the  claim  or  objection. 

2/9.     The  claimant  or  objector  must  adduce  evidence  to  shew  that   at  l^videnceto  Iw 
the  date  of  the  attachment  he  had  some  interest  in,  or  was  possessed   of,  claJmant.^^ 
the  property  attached. 

280.  If  upon  the  said  investigation  the  Court  is  satinfied  that,  for  the  ^^''*^  ^^^^j 
reason  stated  in  the  claim  or   objection,   such   property    was   not,  when  aJi^Simeiit. 
attached,  in  the  possession  of  the  judgment-debtor  or  of  some  person  in 

trust  for  him,  or  in  the  occupancy  of  a  tenant  or  other  person  paying  rent 
to  him,  or  that,  being  in  the  possession  of  the  judgment*debtor  at  such 
time,  it  was  so  in  his  possessiim,  not  on  his  own  account  or  as  his  own 
pro])erty,  but  on  account  of  or  in  trust  for  some  other  person,  or  partly 
on  his  own  account  and  partly  on  account  of  some  other  person,  the 
Court  shall  pass  an  order  for  releasing  the  property  wholly  or  to  such 
extent  as  it  thinks  fit,  from  attachment. 

281.  If  the  Court  is  satisfied  that  the  property  was,  at  the  time  It  eiSmuT^^o^^ 
was  attached,  in  possession  of  the  judgment-debtor  as  his  oun  property  of  property 
and  not  on  account  of  any  other  person,  or  was  in    the  possession  of  attached. 
some  other  person  in  trust  for  him,  or  in  the  occupancy    of  a   tenant 

or  other  person  paying  rent  to  him,  the  Court  shall  disallow  the  claim. 

282.  If  the  Court   is  satisfied   that    the    property    is    subject    to    a  ^JJ^^ij;;^'*^'^^^  *»'' 

mortgage  or  lien  in  favour  of  some  person  not  in  possession,  and  thinks  mbject  to 

fit  to  continue  the  attachment,  it  may  do  so.  subiect  to  such  roorteaee  <^'"'^  ^^ 

y  '  J  f         J  o  D    incumbrancer. 

283.'    The  party  against  whom  an  order  under  sections  280,    281  or  STel^iKbiiU''''* 
282  is  passed  may  institute  a  suit  to  establish  the  right  which  he  claims  ri^ht  to 
to  the  property  in  dispute,  but,  subject  to  the  result  of  such    suit,    if  pJJjJ^^J 
any,  the  order  shall  be  conclusive.  p  , 

284.  Any  C«)urt  may  order  that  any  property  which  has  been  attached  pn^my  °'  ^^ 
or  such  portion  thereof  as  may  seem  necessary  to  satij«fy  the  decree,  shall  uttached  to  be 
be  s  dd,  and  that  the  proceeds  of  such  sale,  or  a  sufficient  portion  thereof,  prdcc^ai  to  be 
shall  be  paid  to  the  party  entitled  under  the  decree  to  receive  the  same*    puid  to  person 

outitleU. 
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rropcrty  285.     Where  property  not  in  the  custody  of  any  Court  has  been  attached 

cxtruHoii'of       ^^  t'xecution  of  decrees  of  more  Court*  than  one,  the  Court   which  shall 
Ufcrofs  of        'receive  or  realize  such  property  and  sliiill  determine  any  claim  ther«*to  aiul 
several  Courts,  any  objection  to  the  attHchmtnt  thereof,  shall   be   the   Court   of  highest 
grade  or,  where  there  is  no  diflference  in  grade  between  such  Courts,  the 
Court  under  whose  decrees  the  property  was  first  attached. 

G.  0/  Sale  and  Delivery  of  Property. 
(a).  General  Rules. 


Sales  hy  whom 
conducted  and 
how  luado. 


Prorlnmation 
of  sjilert  liy 
public  auction. 


EillcA  to  ho 
mtule  by  Uigh 
UourU 


Indemnity  of 


Mode  of  making 
proulamaiitta. 


Time  of  snlo. 


Power  to 
atiyourn  gnle. 


286.  Sales  in  execution  of  dt  crees  shall  be  conducted  by  an  officer  of 
the  Court  or  by  any  other  person  whom  the  Court  may  appoint,  and, 
except  as  provided  in  section  29()|  shall  be  made  by  public  auction  in 
manner  hereinafter  mentioned. 

287.  \^  hen  any  property  is  ordered  to  be  sold  by  public  auction  in 
execution  of  a  decree,  the  Court  shall  cause  a  proclamation  of  the  intended 
sale  to  be  made  in  the  language  of  such  Court.  Such  proclamation  sha  I 
state  the  time  and  place  of  sale,  and  shall  specify  as  fairly  and  accurately 
as  possible— 

(a)  the  property  to  be  sold  ; 

{b)  the  revenue  assessed  upon  the  estate  or  part  of  the  estate,  when  the 
property  to  be  sold  is  an  interest  in  an  estate  or  a  part  of  an  estate  paying 
revenue  to  Government ; 

(c)  any  incumbrance  to  which  the  property  is  liable  ; 

(d)  the  amount  for  the  recovery  of  which  the  sale  is  ordered  ;  and 

(e)  every  other  thing  which  the  Court  considers  material  for  the  pur- 
chaser to  know  in  order  to  judge  of  the  nature  and  value  of  the  f»roi>erty. 

For  the  purpose  of  ascertaining  the  utHtters  so  to  be  specified,  the 
Court  may  summon  any  person  whom  it  thinks  necessnry,  and  examine 
him  in  respect  to  any  such  matters,  and  require  him  to  produce  any 
docuneut  in  his  posses^sion  or  power  relating  thereto. 

The  Uigh  Court  shall,  as  soon  as  may  be  after  this  Code  comes  into 
force,  mak»»  rules  for  the  guidance  of  the  Courts  in  exercise  of  their 
duties  under  this  section.  The  Uigh  Court  may  from  time  to  time  alter 
any  rules  so  made.  All  such  rules  shall  be  published  in  the  local  official 
Gazette  and  shall  thereupon  have  the  force  of  law.  As  regards  his  own 
Couit  and  the  Court  of  Small  C>iuses  at  Rangoon,  the  Recorder  of 
Rangoon  shall  be  deemed  to  be  a  **  High  Court'*  within  the  meaning  of 
this  paragniph. 

Nothing  in  this  section  shall  apply  to  cases  in  which  the  execution  of 
the  decree  has  been  transferred  to  the  Collector. 

1.'88.  No  Judge  or  other  public  officer  shall  be  answerable  for  any 
error,  misstatement  or  omission  m  any  proclamation  under  section  287, 
unless  the  same  has  been  committed  or  made  dishonestly. 

28.'>.  The  proclamation  shall  be  made,  in  manner  prescribed  by  section 
274-,  cm  the  spot  where  the  property  is  attached,  and  a  copy  thereof  shall 
then  be  fixed  up  in  the  Court-house  and,  in  the  case  of  land  paying 
revenue  to  Government,  also  in  the  Collecttir's  office. 

If  the  Court  so  direct,  such  proclamation  shall  also  be  published  in  the 
local  official  Gazette  and  in  some  local  newspaper,  and  the  costs  of  such 
publication  shall  be  deemed  to  be  costs  of  the  sale. 

29(».  Except  in  the  case  of  property  mentioned  in  the  proviso  to 
section  ^<'>9,  no  sale  under  this  Chapter  shall,  without  the  consent  in 
writing  of  the  judgment-debtor,  take  place  untd  after  the  expiration  of  at 
least  thirty  days  in  the  case  of  immoveable  property,  and  of  at  least  fifteen 
days  in  the  case  of  moveable  property,  calculated  from  the  date  on  which 
the  copy  of  the  proclamation  has  been  fixed  up  in  the  Court-house  of 
the  Judge  ordering  the  sale. 

291.  The  Court  may  in  its  discretion  adjourn  any  sale  under  this 
Chapter  (other  than  a  sale  by  the  Collector)  to  a  specified  day  and  hour, 
an<l  the  officer  conducting  any  such  sale  may  in  his  discretion  adjourn  the 
sale,  recording  his  reasons  for  such  adjournment  :  provided  that  when  the 
sale  is  made  in,  or  within  the  precincts  of,  the  Court-house,  no  such 
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adjournment  shall  be  made  without  the  leave  of  the  Court.     Whenever  a 
sale  is  adjoiirneil  uiuler  this  section  for  a  longer  period  t Jan  seven   days, 
a  fresh  proclamation  under  section  28^  shall  be  made,  unless  the  jud*;*   * 
inent-debtor  consents  to  waive  it.    Every  bUch  sale  shall  be   stopped   if,  Stoppaae  of  wilo 
before  the  lot  is  knocked  down,  the  debt  and  costs  (inchuling  the  costs  of  ui'btund ^^»*». 
the  sale)  are  tendered  to  snch  officer,  or  proof  is  given  to  his  satisfaction,  or  on  uroof  of 
that  the  amount  of  such  debt  and  costs  has  been  paid  into  the  Court  that  pay°i«nt. 
ordfred  the  sale. 

"292.     No  officer  having  any  duty  to  perform  in   connection  with   any  Officers 
sale  under  this  Chapter  shidi  either  directly  or  imiirectly  bid  for,  acquire,  ^ecutSa* sales 
or  attempt  to  acquire,  any  interest  in  any  property  sjld  at  such  sale.  not  to  bid  for 

or  buy  property 
sold. 

293.     The  deficiency  of  price  (if  any)  which  may  happen  on   a  re-sale  Defaulting 
under  this  Code  by  reason  of  the  purchaser's  default,  and  all  expenses  a"^[J^^bie  for 
atteuiling  such  re-sale,  shall  be  certified  to  the  Court  by  theofilcer  holding  io»8  by  re-sale. 
the  sale, 

and  shall,  at  the  instance  of  either  the  judgment-creditor  or  the  judg- 
ment-debtor, be  recoverable  from  the  defaultf  r  under  the  rules  contained 
in  this  Chhpter  for  the  execution  of  a  decree  for  money. 

294p.     No  hohler  of  a  decree  in  execution  of  which  property  is  sold  Decrce-holder 
shall,  without  the  express  permission  of  the  Court,  bid  for  or  purchase  S? buy  property 
the  property.  without 

permission. 

When  a  decree-holder  purchases  with  such  permission,  the  purchase  if  decree-iioldor 
money  and  the  amount  due  on  the  decree  may,  if  he  so  desires,  be  set  otF  JJ"*j'!^"f®V 
against  one  another,  and  the  Court  executing  the  decree  shall  enter  up  decree  may  bo 
satisfaction  of  the  decree  in  whole  or  in  part  accordingly.  taken  as 

When  a  decree-holder  purchases,  by  himself  or  through  another  P*^^^^^'* 
person,  without  such  permission,  the  ('ourt  may,  if  it  thinks  fit,  on  the 
application  of  the  judgment-debtor  or  any  other  person  interested  in  the 
sale,  by  order  set  aside  the  sale ;  an<l  the  costs  of  such  application  and 
order,  and  any  deficifnoy  of  price  which  may  happen  on  the  re-sale,  and 
all  expenses  attending  it,  shall  be  paid  by  the  decree-holder. 

295.     Whenever  assets  are  realized  by  sale  or  otherwise  in  execution  of  Proceeds  of 
a  decree,  and  more  persons  than  one  have,  prior  to   the   realization,  execution  sale 
applied  to  the  Court  by  which  such  assets  are  hehl   for  execution   of  mtoabiy 
decrees   for   money   at^ainst   the   same  judgment-debtor,  and  have  not  5J°^""^  decree- 
obtained  satisfaction  thereof,  the  assets,  after  deducting  the  costs  of  the  '^°^^'** 
realization,  shall  be  divided  rateably  among  all  such  )>ersons : 

Proviiled  as  follows  : — 

(a)  when  any  property  is  sohl  subject  to  a  mortgage  or  charge,  the  Ptovipo  where 
mortgagee  or  incu:nbrancer  shall  not  as  such  be  entitled  to  share  in  any  pror>erty  is  sold 
surplus  arising  from  such  s  de  :  mort>?aKe. 

(b)  when  any  property  liable  to  be  sold  in  execution  of  a  decree  is 
subject  to  a  mortgage  or  char^^e,  the  Court  may,  with  the  assent  of  the 
mortgagee  or  incumbrancer,  order  that  the  property  be  sold  free  from  the 
mortgage  or  charge,  giving  to  the  mortgagee  or  incumbrancer  the  same 
right  against  the  proceeds  of  the  sale  as  he  had  against  the  property 
sold. 

(c)  when   immoveable   property   is  sold   in  execution  of   a    decree  Proviso, 
ordering   its   sale   for   the   discharge  of    an   incumbrance  thereon,  the 
proceetls  of  sale  shall  be  applied — 

Jirst,  in  defraying  the  expenses  of  the  sale ; 

secondly,  in  discharging  the  interest  and  principal-money  due  on  the 
incumbrance  ; 

thirdly,  in  discharging  the  interest  and  principal- moneys  due  on 
subsequent  incumbrances  (if  hiiv)  ;  and 

fourthly,  rateably  among  the  holders  of  decrees  for  money  against  the 
jutlguieut-debtor,  who  have,  prior  to  the  sale  of  the  saitl  property  applied 
to  the  Court  which  made  the  decree  ordering  such  sale  for  execution  of 
such  decrees  and  have  not  obtained  satisfaction  thereof. 
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If  all  or  any  of  such  assets  be  paid  to  a  person  not  entitled  to  receive 
the  samoi  any  person  so  entitled  may  sue  such  person  to  compel  him  to 
refund  the  assets. 

Nothing  in  this  section  affects  any  right  of  the  Government. 

(b).     Rules  as  to  Moveable  Property. 

296.  If  the  property  to  be  sold  be  a  ne<;otiable  instrument  or  a  share 
in  any  public  Company  cr  Corporation,  the  Court  may,  instead  of 
directing  the  sale  to  be  made  by  public  auction,  authorize  the  sale  of 
such  instrument  or  share  throu}ch  a  broker  at  the  market*rate  of  the  day. 

297.  In  the  case  of  other  moveable  property,  the  priee  of  each  lot 
shall  be  paid  for  at  the  time  of  sale,  or  as  soon  after  as  the  officer 
holding  the  sale  directs,  and,  in  default  of  payment,  the  property  shall 
forthwith  be  again  put  up  and   sold. 

On  payment  of  the  purchase-money,  the  officer  holding  the  sale  shall 
grnnt  a  receipt  for  the  same,  and  the  sale  shall  become  absolute. 

298.  No  irregularity  in  publishing  or  conductingthe  sale  of  moveable 
property  shall  vitiate  the  sale ;  but  any  person  smttainmg  any  injury  by 
reason  of  such  irregularity  at  the  haiul  of  any  other  person  may  institute 
a  suit  agninst  him  for  compensation,  or  (if  such  other  person  be  the 
purchaser)  for  the  recovery  of  the  specific  property  and  for  compensation 
in  default  of  such  recovery. 

299.  When  the  property  sold  is  a  negotiable  instrument  or  other 
moveable  property,  of  which  actual  seizure  has  been  made,  the  property 
shall  be  delivered  to  the  purchaser. 

1300.  When  the  property  sohl  is  any  moveable  property  to  which  the 
judgment-debtor  is  entitled  subject  to  the  possession  of  some  other 
person,  the  delivery  thereof  to  the  purchaser  shall  be  made  by  uiving 
notice  to  the  person  in  ))ossession  prohibiting  him  from  delivering 
possession  of  the  property  to  any  person  except  the  purchaser. 

301.  When  the  property  sold  is  a  debt  not  secured  by  a  negotiable 
instrument,  or  is  a  share  in  any  public  Ct)mpany,  the  delivery  thereof 
shall  be  made  by  a  written  order  of  the  Court  prohibiting  the  creditor 
from  receiving  the  debt  or  any  interest  thereon,  and  the  debtor  from 
making  piiyment  thereof  to  any  person  except  the  purchaser,  or 
prohibiting  the  person  in  whose  name  the  share  may  be  standing  from 
making  any  transfer  of  the  share  to  any  person  except  the  purchaser,  or 
receiving  payment  of  any  dividend  or  interest  thereon,  and  the  Mannger, 
Secretary  or  other  proper  officer  of  the  Company  from  permitting  any 
such  transfer  or  making  any  such  payment  to  any  person  except  the 
purchaser. 

'SO'2.  If  the  endorsement  or  conveyance  of  the  party  in  whose  name  a 
negotiable  instrument  or  a  share  in  auy  public  ('ompany  is  standing,  is 
required  to  transfer  such  instrument  or  share,  the  Judge  may  endorse 
the  instrument  or  the  certificate  of  the  share,  or  may  execute  such  other 
document  as  may  be  necessary. 

The  endorsement  c)r  execution  shall  be  in  the  following  form  or  to  the 
like  effect: — "//.  B.,  by  C.  D.,  Judge  of  the  Court  of  {or  as  the  case 
may  be);  in  a  suit  by  E.  F.  against  A.  J?  " 

Until  the  transfer  of  such  instrument  or  share,  the  Court  may,  by 
order,  appoint  some  person  to  receive  any  interest  or  dividend  due 
thereon,  and  to  sign  a  receipt  for  the  same  ;  and  any  endorsement  made, 
or  document  executed,  or  receipt  signed,  as  aforesaid,  shall  be  as  valid 
and  effectual  for  all  purposes  as  if  the  same  had  been  made  or  executed 
or  signed  by  the  party  himself. 

303.  In  the  case  of  any  moveable  property  not  hereinbefore 
provided  for,  the  Court  may  make  an  order  vesting  such  property  in  the 
purchaser  or  as  he  may  direct ;  and  such  property  shall  vest  accordingly. 

(c). — Rules  as  to  Immoveable  Property, 

304.  Sales  of  immoveable  property  in  execution  of  a  decree  may  be 
ordered  by  any  Court  other  than  a  Court  of  Small  Causes. 
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305.     Whea  an  order  for  the  sale  of  inimovenble  property  has  been  Postponempnt 
made,  if  the  jujlcrmeiit-ilebtor  can  satisfy  the  Court  that  thele  is  reason  u,  ermbie^ '""^ 
to  believe  that    the  amount  of  the  (hcree  may  be  raised  by  mortgage  or  defendant  to 
lease  or   private  sale  of  such  property,  or  some  part  thereof,    or  of  any  oi"ciecree*""' 
other  immoveable    proferty   of  the   judgment- debtor,   the    Court   may 
on  his   application  post|)onc  the  sale  of  property  comprised  in    the  order 
for  sale,   for  such  period  as  it   thinks  propf  r,  to  enable  him  to  mise  the 
amount. 

In  such  case  the  Court  shall  grant  a  certificate  to  the  judgment-debtor  fertificate  to 
authorizing  him,  within  a  period  to  be  mentioned  therein,  and  notwith- j^jj^^y^"*'" 
standing  anything   contained    in    section    •270,   to   make    the    pr«»poj«ed 
mortgage,  lease  or  sale :    proviiled  that  all  moneys  payable  untler  such 
mortgage,    lease    or    sale,   shall   be   paid   into   Court   and   not  to   the 
judgment-debtor: 

i*rovided  also  that  no  mortgage,  lease  <»r  sale  under  this  section 
shall  become  absolute  until  it  has  been  confirmed  by  the  Court. 

t)on.     On  every  sale  of  iminoveal)le  property  under  this  chapter,  the  Deposit  by 
person  declared  to  be  the  purchaser  shnll  pay  immediately   alter  such  parrhaser  of 
declaration  a  deposit  of  twenty-five   per  centum  on   the  amount  of  his  pJopert^V  ^ 
purchnse-raoney  to  the   officer  conducting  the  sale,  and,  in  default  of 
such  deposit,  the  property  shall  forthwith  be  ])Ut  up  again  and  sold. 

307.  The  full  amount  of  purchase-money  shall  be  paid  by  the  pur-  Time  for 
chaser  before  the  Court  closes  on  the  fifteenth  day  after  the  sale  of  the  {{fff™^"^  ^° 
property,  exclusive  of  such  day,  or  if  the  fifteenth  day  be  a  Sunday  or 

other  holiday,  then  on  the  fiist  office-day  after  the  fifteenth  day. 

308.  In  default  of  payment  within  the  jKjriod  mentioned  in  the  last  Procedure  in 
preceding  section,  the  deposit,  after  defraymg  the  exjKjnses  of  the  sale,  ^lefauit  of 
shall  be  forfeited  to  Government,  and  the  property    shall    be    re-sold,  P*3™ent. 
and  the  defaulting  purchaser  shnll  forfeit  all  claim  to  the  property  or 

to  any  part  of  the  sum  for  which  it  may   subsequently  be  sold. 

309.  Every  re-sale  of  immoveable  property,    ni    default  of  payment  Notifiration  on 
of  the  purchase-money  within  the    period    allowed   for    such    payment,  T'^-^^l^'J^f 
shall  be  made  after  the  issue  of  a  fresh  notification  in  the  manner  an<l  property. 

for  the  period  hereinbef«)re  prescribed  for  the  sale. 

lilO.     When  the  pn»perty  sold  in  execution  of  a  decree  is  a  share  of  Co-pharer  of 
undivided  immoveable  ])roperty,  and  two  or  more  persons,  of  whom  one  ^^"/j^.J^ipjj 
is  a  co-sharer,  respectively  advance  the  same  sum  at  any  bidding  at  such  estate  Hold  in 
sale,  such  bidding  shall  be  deemed  to  be  the  bidding  of  the  co- shaver.         execution  to 

°  °  ha'-e 

preference  in 

311.  The  decree-hohler,  or  any  person  whose  immoveable  property  Application  to 
has  been  sold  under  this  chapter,  may  apply  to  the  Court  to  set  aside  the  »et  aside  sali-  of 
sale  on  the  ground  of  a  material  irregularity  in   publishing  or  conducting  Ji'"irreguiai'it'y 
it; 

but  no  sale  shall  be  set  aside  on  the  ground  of  irregularity  unless  the 
applicant  proves  to  the  satisfaction  of  the  Court  that  he  has  sustained 
substantial  injury  by  reason  of  such  irregulsrity. 

312.  If  no   such   application  as  is   mentioned    in  the  last  preceding  Effect  of 
section  be  made,  or  if  such  application  be  made  and   the   objection  be  objection  beinff 
disallowed,  the  Court  shall  pass  an  order  confirming  the  sale  as  regards  *^'**»"**^®**  •*" 
the  parties  to  the  suit  and  the  purchaser. 

If  such  application  be  made,  and  if  the  objection  be  allowed,  the  Court  of  it*»  being 
tball  pass  an  order  setting  aside  the  sale.  .  aUowed. 

No  suit  to  set  aside,  on  the  groimd  of  such  irregularity,  an  order  pa^^sed 
under  this  section,  shall  be  brought  by  the  party  against  whom  such  order 
has  been  made. 

313.  The  purchaser  at  any  such  sale  may  apply  to  the  Court  to  set  Application  to 
aside  the  sale,  on  the  ground  that  the  person  whose  property  purported  «et  aside  naie 
to  be  sold  had  no  **  saleable  interest"  therein,  and  the  Court   may   make  jmij^njent-^ 
such    order   as    it  thinks    fit;  provided    that    no  order  to    set  aside  a  debtor haviug 
sale  shall  be  made,   unless  the  judgment-debtor    and  the  decree-holder  luierelt.^ '^ 
have  had  opportunity  of  being  heard  against  such  order. 
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814.  No  Rale  of  immoveaUle  property  in  exeeution  of  a  decree  shall 
become  absolute  until  it  has  been  confirmed  by  the  Court. 

31-3.  When  a  »ale  of  immoveable  property  is  set  aside  under  section 
312  or  31-3, 

or  when  it  is  found  that  the  judgment-debtor  had  no  saleable  interest 
in  the  property  which  purported  to  be  sold  and  the  purchaser  is  for  that 
reas  )n  deprived  of  it, 

tlie  purchaser  shall  be  entitled  trt  receive  back  bis  purchase-money 
(with  or  without  interest  as  the  Court  may  direct)  from  any  person  to 
whom  the  purchase-money  has  been  paid. 

The  re-payment  of  the  said  purchase-money  and  of  the  interest  (if  any) 
allowed  by  the  Court  may  be  enforced  agsiinst  such  person  under  the 
rules  provuled  by  this  Code  for  the  execution  of  a  decree  for  money. 

3l(j.  When  a  sale  of  immoveable  prupiM-tv  has  become  absolute  in 
manner  afon-said,  the  Court  shall  grant  a  certificate  statin*;  the  ])ro})erty 
sold  and  name  of  the  person  who  at  ihe  time  of  sale  is  declarc'l  to  be  the 
purchaser.  Such  certiHcate  shall  bear  the  date  «>!' the  confirmation  of  the 
sale;  and,  so  far  as  rei^prtls  the  parties  to  tlie  suit  and  ])ersons  clnimiuj; 
through  or  umier  them,  the  title  to  the  property  sold  shall  vest  in  the 
purchaser  from  the  tiate  of  such  certificate  atid  not  before  :  provided  that 
the  decree  under  which  the  sale  took  place  was  still  subsisting  6t  that 
date. 

317-  No  suit  shall  be  maintained  against  the  certified  purchaser  on 
the  ground  that  the  purchase  was  madt*  on  behalf  of  any  other  person,  or 
on  behalf  of  some  one  through  whom  such  other  person  claims. 

Nothing  in  this  section  shall  bar  a  suit  to  ol>tain  a  declaration  that  the 
name  of  the  certified  purchaser  was  inserted  in  the  certificate  fraudulently 
or  without  the  consent  of  the  real  purchaser. 

318.  When  the  property  soM  is  in  the  occupancy  of  the  judgment- 
debtor  or  of  some  person  on  his  behalf,  or  of  some  person  claiming  under 
a  title  created  by  the  judgment-debtor  subsequt'utly  to  the  attachment  of 
such  property,  and  a  certificate  in  respect  thereof  has  been  granted 
under  section  316,  the  Court  shall,  on  ajjplication  by  the  purchaser, 
order  delivery  to  be  made  by  putting  the  purchaser,  or  any  person  whom 
he  may  appoint  to  receive  delivery  on  his  behalf  in  possession  of  the 
property ,  and,  if  need  be,  by  removing  any  person  wiio  refuses  to  vacate 
the  same. 

319.  When  the  property  sold  is  in  the  occupancy  of  a  tenant  or  other 
person  entitled  to  occupy  the  sa«ne,  and  a  certificate  in  respect  thereof 
has  been  granted  under  section  316,  the  Court  shall  order  delivt^ry  there- 
of to  be  made  by  affixing  a  copy  of  the  certificate  of  sale  in  some  con- 
spicuous place  on  the  property,  and  proclaiming  to  the  occupant  by  beat 
of  drum  or  in  such  other  mode  as  may  be  customary,  at  some  convenient 
place,  that  the  interest  of  the  judgmynt-debtor  h.is  been  transferred  to 
the  purchaner. 

320.  The  local  Government  may,  with  the  sanction  of  the  Governor- 
General  in  Council,  declare  by  notification  in  the  official  Gazette,  that 
in  any  local  area  the  execution  of  decrees  in  cases  in  which  a  Court  bus 
ordered  any  immoveable  property  to  be  sohl,  or  the  execution  of  any 
particular  kind  of  such  decrees,  or  the  execution  of  decrees  ordering  the 
sale  of  any  particular  kind  of,  or  interest  in,  immoveable  ^iroperiy,  shall 
be  transferred  to  the  Collector,  and  rescind  or  modify  any  such  declara- 
tion. 

The  local  Government  may  al«o,  notwithstanding  anything  herein- 
before contained,  from  time  to  time  prescribe  rules  for  the  transmission 
of  the  decree  ffom  the  Court  to  the  Collector,  and  for  regulating  the 
procedure  of  the  Collector  and  his  subordinates  in  executing  the  same, 
and  for  re-transmitting  the  decree  from  the  Collector  to  the  Court. 

321.  When  the  execution  of  a  decree  has  been  so  transferred,  the 
Collector  may — 

(a)  proceed  as  the  Court  tvoidd  proceed  under  section  305 ;  or 
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(b)  raise  the  amount  of  the  decree  hy  letting:  in  pernctnity,  or  for  a 
term,  on  payment  of  a  prfminm,  or  by  mortgaginj^  the  wliolt-  or  any 
part  of  the  (noperty  ordere*!  to  be  sold  ;  or 

(r)  sell  the  property  ordt-red  to  be  sold  or  so  much  thereof  as  may  be 
necessary. 

322.     When  the  execution  of  a  decree,  not  being  a  decree  ordering  Procedure  of 
the  sale  of  immoveable  property  in  pursuance  of  a  contract  specifically '""J.'^**[.'^'[  ^l"*" 
affecting  the  same,  but  being  a  decree  for  muney  in  satisfaction  of  which  aeeree  po 
the  Court  has  ordered  the   sale   of  immoveable   property,    has   been    so  transferrod. 
transferred,  the  Collector,  if  after  such  enquiry  as  he   thinks   necessary, 
he  has  reason  to   believe  that  all  the  liabilities  of  the  judgment-debtor 
can  be  discharged  without  a  sale  of  the  whole  of  his  available;  immoveable 
property,  may  proceed  as  hereinafter  provided. 

322A.     In  the   case  mentioned   in   section   322,   the  Collector  shall  Notice  to  be 
publish  a  notice  caHingup<m-  .  ,     .    ,  hS'rl';nrd*;r 

(a)  every  person  holding  a  decree   for  money  against  the  jndgment- pohouH  having 
debtor  capable  of  execution  by  sale   of  his   immovi^able   property  nod  t?'"'"'"*"^ 
wbich  such   decree-holder  «lesires  in  have  so  executed,  and  every  holder  P""*^**^^  ^' 

of  a  decree  for  money  in  execution  of  which  proceeiliugs  for  the  sale  of 
such  property  are  pending,  to  produce  before  the  Collector  a  copy  of  the 
decree,  an<l  a  certificate  irom  the  Court  which  passed  or  is  executing  the 
same,  declaring  the  amonnt  recoverable  thereunder ; 

[b)  every  person  having  any  claim  on  the  said  property,  to  submit  to 
the  Collector  a  stutenient  of  «nch  claim,  and  to  produce  the  documents,  if 
any,  by  which  it  is  evidenced. 

Such  notice  shall  be  in  the  language  of  the  district,  and  shall  allow  a 
period  of  sixty  days  from  the  date  of  its  pnblicatioti  for  comnliance  there- 
with. It  shall  be  published  by  being  posted  in  the  court-house  of  the 
Court  wbich  made  the  original  order  under  section  304,  and  at  such  other 
places  (if  any)  as  the  Collector  thinks  fit.  Where  the  adilress  of  any 
such  decree-bidder  or  claimant  is  known,  a  copy  of  the  notice  shall  be 
«ent  to  him  by  post  or  otherwise. 

322B.     Upon  the  expiration    of  the   said  period   the   Collector  shall  Amount  of 
appoint  a  day  forbearing  any  representations  which  the  judgment-debtor  J"'/.'©^  *'^^*^^^'* 
and  the  decree  holders  or  claimants  (if  any)  may  desire  to  make,  and  for  iiwcHruiined,  and 
holding  such  enquirv  as  he  may  deem  nccessHry  for  informing  himself  as  I'll"^").?.?^*^*^ 
to  the  nature  and  extent  of  such  tiecrees  and  claims,  and  of  the  judgment-  H.hiiabie  for 
debtor's  immoveable  property,  and  mav,  from  time  to  time,  adjourn   such  *'''^'."' 
bearing  and  enquiry. 

If  there  be  no  dispute  as  to  the  fact  or  extent  of  the  liability  of  the 
judgment-debtor  to  any  of  the  decrees  or  chiinis  of  which  the  Collector 
is  informed,  or  as  to  the  relative  priorities  of  such  decrees  or  claims,  or 
as  to  the  liability  of  any  such  property  for  the  satisfaction  of  such 
decrees  or  claims,  the  Collector  shall  draw  up  a  statement,  specifying 
the  amount  to  be  recovered  for  the  discharge  of  such  decrees,  the  or«ler 
in  which  such  decrees  and  claims  are  to  be  satisfied,  and  the  immoveable 
property  available  for  that  purpo>e. 

If  any  such  dispute  arises,  the  Collector  shall  refer  the  snmc,  with  a 
statement  thereof  and  his  own  opinion  thereon,  to  the  Court  which  made 
thfe  original  order  under  section  30-1',  and  shall,  )>cnding  the  reference, 
stay  proceedings  relating  to  the  snbject  thereof.  The  (>ourt  shall  dispose 
of  the  «1ispute  if  the  matter  thereof  be  within  its  jurisdiction,  or  transmit 
the  case  to  «  competent  Court  for  disposal,  and  the  final  decision  shall  be 
communicated  to  the  Collector.  The  Collector  shall  then  draw  up  a 
statement  as  above  provided  in  accordance  with  such  decision. 

222C.     The  Collector  may,  instead  of  himself  issiung  the    notices   and  ^Ti«?n  District 
holding  the  enquiry  required  by  sections   322A   and   322B,    draw    up  a  |i';^"I^'n^;,Je6 
statement  specifying  the  circumstances  of  the  judgment-debtor  ami  of  his  aim  hold 
immoveable  property  so  far  as  they  arc  known  to  the  Collector  or  a])pear  oiquny. 
in  the  records  of  his  olhcc.  and    forward   such   statement    to  the    Disfriet 
Court;  and  such  Court  shall  thereupon  issue  the  notices,  hold  the  inquiry 
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and  draw  up  the  statement  reqtiired  by  sections  8iJ2A  and  3-2B,   and 
transmit  such  statement  to  the  Collector. 

3221).  The  decision  by  the  Court  of  any  dispute  arising  under  section 
322B  or  section  322C  shall,  as  between  the  parties  thereto,  have  the 
force  of,  and  be  appealable,  as,  a  decree. 


323.  Whenever  the  amount  to  be  recovered  and  the  property  available 
have  been  determined  as  provided  in  section  322B  or  322C,  the  Collector 
may — 

(1)  if  it  appears  that  the  amount  cannot  be  recovered  without  the  sale 
of  the  whole  of  the  pro|)erty  available,  proceed  to  sell  such  property  ;  or 
if  it  appears  that  the  amount  with  interest  (if  anv)  in  accordance  with  the 
decree,  and,  when  not  decreed,  with  interest  (if  any)  at  such  rate  as  he 
thinks  reasonable,  may  be  recovered  without  such  sale, 

(2)  raise  such  amount  and  interest  (notwithstanding  any  order  under 
section  3(4), 

(a)  by  letting  in  perpetuity  or  for  a  term,  on  payment  of  a  premium, 
the  whole  or  any  part  of  the  said  property  ;  or 

(b)  by  mortiraging  the  whole  or  any  ])nrt  of  such  property ;  or 

(c)  by  selling  part  of  such  property  ;  or 

(d)  by  letting  on  farm,  or  managing  by  hiiijself  or  another,  the  whole 
or  any  part  of  such  property,  for  any  term  not  exceeding  twenty 
years  from  the  date  of  the  order  of  sale  ;  or 

(c)  partly  by  one  of  such  modes,  and  partly  by  another  or  others  of 
such  modes. 

(3)  For  the  purpose  of  managing  under  this  section  the  whole  or  any 
part  of  such  prjperty,  the  Collector  may  exercise  all  the  powers  of  its 
owner. 

(4  For  the  purpose  of  improving  the  saleable  value  of  the  property 
available  or  any  part  thereof,  or  rendering  it  more  suitable  for  letting  or 
managing,  or  for  preserving  the  property'  from  sale  in  satisfaction  of  an 
incumbrance,  the  Collector  may  discharge  the  claim  of  any  incumbrancer 
which  has  become  payable,  or  compound  the  claim  of  any  incumbrancer 
whether  it  has  bceome  payable  or  not,  and,  for  the  purpose  of  providing 
funds  to  effect  such  discharge  or  composition,  may  mortgage,  let  or  sell 
any  portion  of  the  property  which  he  deems  sufficient.  If  any  dispute 
arises  as  to  the  amount  due  on  any  incumbrance  with  which  the  Collector 
proposes  to  deal  under  this  paragraph,  he  may  institute  a  suit  in  the  proper 
Court,  either  in  his  own  name  or  the  name  of  the  judgment-debtor,  to 
have  an  account  taken,  or  he  may  agree  to  refer  such  dispute  to  the 
decision  of  two  arbitrators,  one  to  be  chosen  by  each  party,  or  of  an 
umpire  to  be  named  by  such  arbitrators. 

In  proceeding  under  paragraphs  (2),  (3)  and  (4)  of  this  section,  the 
Collector  shall  be  subject  to  such  rules  consistent  with  this  Act  as  may, 
from  time  to  time,  be  made  in  this  behalf  by  the  Chief  Controlling 
Revenue  authority. 

324.  If,  on  the  expiration  of  the  letting  or  management  under  section 
323,  the  amount  to  be  recovered  has  not  been  realized,  the  Collector 
shall  notify  the  fact  in  writing  to  the  judgment-debtor  or  his  represen- 
tative in  interest,  stating  at  the  same  time  that,  if  the  balance  necessary 
to  make  up  the  said  amount  is  not  paid  to  the  Cidlector  within  six  weeks 
of  the  date  of  such  notice,  he  will  proceed  to  sell  the  whole  or  a  sufficient 
part  of  the  said  property;  and,  if  on  the  expiration  of  the  said  six  weeks 
the  said  balance  is  not  so  paid,  the  Collector  shall  sell  such  property  or 
part  accordingly. 

324A.  The  Collector  shall,  from  time  to  time,  render  to  the  Court 
which  made  the  original  order  under  section  304  an  account  of  all  monies 
which  come  to  his  hands  and  of  all  charges  incurred  by  him  in  the 
exercise  and  performance  of  the  powers  and  duties  conferred  and  imposed 
on  him  under  the  provisions  of  this  chapter,  and  shall  hold  the  balance  at 
the  disposal  of  the  Court. 
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Such  clmrges  shall  include  all  debts  and  liabilities  from  time  to  time 
due  to  the  Government  in  respect  of  the  property  or  any  |>art  thereof, 
the  rent  (if  »"> )  ffom  time  to  time  due  to  a  superior  holder  in  respect  of 
such  property  or  part,  and  (if  the  Collector  so  directs)  the  expenses  of 
witnesses  summoned  by  him. 

Such  balance  shall  be  applied  by  the  Court  as  follows  s — 

firstly^  in  providing  for  the  maintenance   of  such    members  of  the  Application  of 
judgment^debtor's  family  (if  any)  as  are  entiiled  to  be  maintained  out  of  bianco, 
the  income  of  the  property,  to  such  amount  in  the  case  of  each   member 
as  the  Court  thinks  fit;  and 

secondly t  where  the  Collector  has  proceeded  under  section  321,  in 
satis racti>n  of  the  original  decree  in  executiiju  of  which  the  Court  ordered 
the  sale  of  immoveable  property  or  otherwise,  as  the  Court  may  under 
section  295  direct ;  or 

thirdly,  where  the  Collector  has  proceeded  under  section  322,  in  keep* 
ing  down  the  interest  on  incumbrances  on  the  property,  and  (when  the 
judgment-debtor  has  no  other  sufficient  means  of  subsistence)  in  pro- 
viding for  his  subsistence  to  such  amount  as  the  Court  thinks  fit;  and  in 
discharging  rateably  the  claims  of  the  original  decree-holder  and  any 
other  <lecree-holders  who  have  complied  with  the  said  notice,  and  whose 
claims  were  inchuled  in  the  amount  ordered  to  be  recovered ; 

and  no  other  holder  of  a  decree  for  money  shall  be  entitled  to  be  paid 
out  of  such  property  or  balance  until  the  decree- holders  who  have 
obtained  such  order  have  been  »atisfied ; 

and  the  residue,  if  any,  shall  be  paid  to  the  judgment-debtor  or  such 
other  person,  if  any,  as  the  Court  directs.  * 

325.     When  the  Collector  sells  any   property   under  this   chapter,   he  Sales  hotv  to  be 
shall  put  it  up  to  public  auction,  in  one  or  more  lots,  as  he  thinks  fit,  and  conducted. 
may — 

(a)  fix  a  reasonable  reserved  price  for  each  lot ; 

(b)  adjourn  the  sale  for  a  reasonable  time,  whenever  he  deems  the 
adjournment  necessary  for  the  purpose  of  obtaining  a  fair  price  for  the 
property,  recording  his  reasons  for  such  adjournment ; 

(c)  buy  in  the  property  offered  for  sale,  aud  re-sell  the  same  by  public 
auction  or  private  contract,  as  he  thinks  fit. 

325 A.     So  long  as  tht*  Collector  can  exercise  or  perform  in   respect   of  Restriction  as 
the  judgment-<lebtor*8  immoveable  property,  or  any  part  thereof,   any   "f  [JJ^^ij^eml^^  ^^ 
the  powers  or  duties  conferred  or  imposed  on  him  by  sections  322  to   325  debtor  or  his 
(both  inclusive),  the  judgment-debtor  or  his   representative  in   interest  reprcpemativo 
shall  be  incompetent  to  mortgage,  charge,  lease,  or  alienate  such  property  S?  rcm?Sby° 
or  part  except  with  the  written  permission  of  the  Collector,  nor  shall   any  decree  holdora. 
Civil  Court  issue  any  process  against  such  property  or  part  in   execution 
of  a  decree  for  money. 

During  the  same  period  no  Civil  Court  shall  issue  any  process  of 
execution  eiiher  against  the  judgment-debtor  or  his  property  m  respect 
of  any  decree  for  the  satisfaction  whereof  provision  has  been  made  by  the 
Collector  under  section  323. 

The  same  period  shall  be  excluded  in  calculating  the  period  of  limita- 
tion applicable  to  the  execution  of  any  decree  affected  by  the  provisions 
of  this  section  in  respect  of  any  remedy  of  which  the  decree-holder  has 
thereby  been  temporarily  deprived. 

325B.     When  the  property  of  which  the  sale  has  been  ordered  is  situate  Provision  where 
in  more  districts  than  one,  the  powers  and  duties  conferred  ami   imposed  property  is  in 
on  the  Collector  by  sections  321  to  325  (both  inclusive)  shall,  from   time  a^trlcts. 
to  time,  be  exercised  and  performed  by  such  one  of  the  Collectors  of  the 
said  districts  as  the  Local  Government  may   by   general  rule  or  special 
ordfr  direct. 

325C      In  exercising  the  powers  conferred  on  him  by  sections  322  to  powers  of 
325  (both  inclusive),  the  Collector  shall  have  the  powers  of  a  Civil   Court  Collector  to 
to  compel  the  attendance  of  parties  and  witnesses  and  the  production  of  uu?c*^f  p^rHcs 

documents.  nml  wilnpsscs 

aud  i>n>duction 
of  documents. 
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3*26.  When,  in  Jiny  local  area  in  which  no  declaration  untler  section 
3*J0  is  in  force,  the  projierty  attached  consists  of  land  or  of  a  share  in 
land,  and  the  Collector  represents  to  the  ('onrt  that  the  puhlic  sale  of 
the  lan<l  or  share  is  objectionahle,  and  that  satisfaction  of  the  decree  may 
be  made  within  a  reasonable  period  by  a  teuipirary  alienation  or 
management  of  the  land  or  share,  the  Court  may  authorize  the  Collector 
t;»  provide  for  such  satisfaction  in  the  manner  recommended  by  him, 
instead  of  proceeding  to  a  sale  of  the  land  or  share.  In  such  case  the 
provisionH  of  sections  320,  para^rraph  two,  to  325C  i^both  inclusive]  shall 
apply,  as  far  as  they  are  applicable. 

327.  The  Local  Government  may,  from  time  to  time,  with  the  sanc- 
tion of  the  Governor  General  in  Council,  make  special  rules  for  any  local 
area  imposinf?  conditions  in  respect  of  sale  of  any  class  of  interests  in 
land  in  execution  of  decrees  for  money,  where  such  interests  are  so 
uncertain  or  undetermined  an,  in  the  opinion  of  the  Local  Government, 
to  make  it  impossible  to  Bx  their  value  : 

and  if,  when  this  Code  comfs  into  operation  in  any  local  area,  any 
special  rules  as  to  sale  of  land  in  execution  of  decrees  are  in  force 
therein,  the  Local  Government  may  continue  such  rules  in  force,  or 
may,  from  time  to  time,  with  the  sanction  of  the  Governor-General '  ia 
Council,  modify  the  same. 

All  rules  so  made  or  continued,  and  all  such  modifications  of  the  same, 
shall  be  published  in  the  local  o^cial  Gazette,  and  shall  thereupon  have 
the  force  of  law . 

H. — Of  Resistance  to  Execution. 

328.  If,  in  the  execution  of  a  decree  for  the  possession  of  property, 
the  officer  charged  with  the  execution  of  the  warrant  is  resisted  or 
obstructed  by  any  person,  the  decree-holder  may  complain  to  the  Court 
at  any  time  within  one  month  from  the  time  of  such  resistance  or  obstruc- 
tion. 

The  Court  shnll  fix  a  day  for  investigating  the  complaint,  and  shall 
summon  the  porty  against  whom  the  complaint  is  made  to  answer  the 
same. 

329.  If  the  Court  is  satisfied  that  the  obstruction  or  resistance  was 
occasioned  by  the  judgment-debtor  or  by  some  person  at  his  instigation, 
the  Court  shall  inquire  into  the  matter  of  the  complaint,  and  pass  such 
order  as  it  thinks  tit. 

330.  If  the  Court  is  satisfied  that  the  resistance  or  obstruction  was 
without  any  just  cause,  and  thnt  the  complainant  is  still  resisted  or 
obstructed  in  obtaining  possession  of  the  property  by  the  jucigment- 
debtor  or  some  other  person  at  his  instigation,  the  Court  may,  at  the 
instance  of  the  decree^holder  and  without  prejutlice  to  any  penalty  to 
which  such  judgment-debtor  or  other  person  may  be  liable,  under  the 
Indian  Penal  Code  or  any  other  Isw,  for  such  resistance  or  obstruction, 
commit  the  judgment-debtor  or  such  other  person  to  jail  for  a  term  which 
may  extend  to  thirty  days,  and  direct  that  the  decree-holder  be  put  into 
possession  of  the  property. 

331.  If  the  re>istance  or  obstruction  has  been  occasioned  by  any 
person  other  than  the  judgment-debtor  claiming  in  good  faith  to  be  in 
possession  of  the  property  on  his  own  account  or  on  account  of  some 
person  other  than  the  judgment-debtor,  the  claim  shall  be  numbered  and 
registered  as  a  suit  between  the  decree-holder  as  plaintiff  and  the  claimant 
as' defendant ; 

and  the  Court  shall,  without  prejudice  to  any  proceedings  to  which 
the  claimant  may  be  liable  under  the  Indian  Penal  Code  or  any  other  law 
for  the  punishment  of  such  resistance  or  obstruction,  proceed  to  investi- 
gate the  claim  in  the  same  manner  and  with  the  like  power  as  if  a  suit 
for  the  property  had  been  instituted  by  the  decree-holder  against  the 
claimant  under  the  provisions  of  Chapter  V, 

and  shall  pass  such  order  as  it  thinks  fit  for  executing  or  staying 
execution  of  the  decree. 
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Evm-  such  order  slmll  Imve  the  snme  force  as  n  decree,  mid  shall  be 
subjiTt  to  the  same  conditioris  as  to  appeal  or  otherwise. 

yi5*2.     If  anv  person  other  than  the  imljnnent-dehtor  is  dispossessed  of  Procedure  in 
Riiy  property  in  execution  of  a  deen-e,   and  such  person  disputes  the  rij^ht  .ligposBessod  of 
of  tlie  decree- hohler  to  dispossess  him  of  such  ]>roperty  under  the  decree,  property, 
on  the  ground   that  the  property  was  bond  fide  in  his  possession  on  his  oJ^'ieCTt-e-*^**^***^ 
own  account  or  on  account  of  some  |-.erson  other  than  the  jud|rment-  holder  to  be 
debtor,  and  that  it  was  not  comprised  in  the  decree,  or  that,  if  it  was  p"^  ^''t-o 
comprised  in  the  decree,   he  was  not  a  party  to  the  suit  in  which  the  ^"^®**^ 
decree  was  pass**d,  he  may  apply  to  tbe  Court. 

If,  after  examining  the  applicant  it  appears  to  the  Court  that  there  is 
probable  cause  for  making  the  appli<*ation,  the  Conrt  shall  proceed  to 
investigate  the  matter  in  dispute ;  and  if  it  finds  that  the  ground  men- 
tioned in  the  first  paragraph  of  tliis  >cction  exists,  it  shall  make  an  order 
that  the  applicant  recover  possession  of  the  j)roperty,  and  if  it  does  not 
find  as  aforesaid,  it  shall  di^^miss  the  application. 

In  hearing  applications  under  this  section,  the  Court  shall  confine 
itself  to  the  grounds  of  dispute  above  specified. 

The  party  against  whom  an  order  is  passed  under  this  section  may 
institute  a  suit  to  establish  the  right  which  he  claims  to  the  present 
possession  of  the  property  ;  but,  subject  to  the  result  of  such  suit,  if  any, 
the  order  shall  be  final. 

JJIJIi.  Nothing  in  section  331  or  332  applies  to  a  person  to  whom  the  Transfer  of 
judgment-debtor  has  transferred  the  property  after  the  institution  of  the  JJJaJ^nt^^ 
suit  in  which  the  decree  is  made.  debtor  aticr 

institutiou  of 
suit. 

334.  If  the  purchaser  of  any  immoveable  property  sold  in  execution  Resisting  or 
of  a  decree  be  resisted  or  obstructed  by  the  judgment-debtor  or  any  one  "b.^tructmg 
on  his  behalf  in  obtaining  possession  of  the  property,  the  provisions  of  obtaiuiifj*" 
this  chapter  relating   to  r»'sistance  or  obstruction  to  «  decree-holder  in  popsesHion  of 
obtaining     possession    of  the    property    adjudged    to    him    shall    be  IJiiJpcr^y,'*'*' 
applicable. 

335.  If  the  purchaser  of  any  such  property  is  resisted  or  obstructed  Obstructions  by 
by  any  person  other  than  the  judgment-debtor  claiming  in  good  faith  a  [iaViTJdVineut- 
right   10  the  present  possession  thereof,  or  if,  in  delivering  possession  debtor, 
thereof,  anv  such  person  is  di.spossessed,  the  Court,  on  the  complaint  of 

the  purchaser  ot  the  j)erson  so  dispossessed,  shall  inquire  into  the  matter 
of  the  resistance,  obstruction  or  dispossession,  as  the  case  may  be,  and 
pass  such  order  thereon  as  it  thinks  fit. 

The  party  against  whom  such  order  is  passed  may  institute  a  suit  to 
establish  the  right  which  he  claims  to  the  present  possession  of  the  pro- 
perty ;  but,  subject  to  the  result  of  such  suit,  if  any,  the  order  shall  be 
final. 

I. — Of  Arrest  and  Imprisonment, 

A  judgment-debtor  may  be  arrested  in  execution  of  a  decree  at  any  piaoe  of  jndR- 
hour  and  on  any  day,  and  shall  as  soon  as  practicable  be  brought  before  "^"^i^^^^'^^? 
the  Court,  and  his  imprisonment  may  be  in  the  civil  jail  of  the  district  in  ^^^^ 
which  the  Court  ordering  the  imprisonment  is  situate,  or,  when  such  jail 
iloes  nut  atford  suitable  accommodation,  in  any  other  place  which  the  Local 
Government  may  appoint  for  the  confinement  of  persons  ordered  by  the 
Courts  of  such  district  to  be  imprisoned : 

Provided  as  follows  : — 

(a)  for  the  purpose  of  making  an  arrest  under  this  section,  no  dwelling- 
bouse  shall  be  entered  after  sunset  or  before  sunrise,  and  no  outer  door 
of  a  dweUing-house  shall  be  broken  open.  But,  when  the  officer  autho- 
rized to  make  the  arrest  has  duly  gained  access  to  any  dwelling-house,  he 
may  unfasten  and  open  the  door  of  any  room  in  which  he  has  reason  to 
believe  the  judgment-debtor  is  to  be  found :  provided  that,  if  the  room 
be  in  the  actual  occupancy  of  a  woman  who  is  not  the  judgment-debtor, 
and  who  according  to  tlie  customs  of  the  country  does  not  appear  in 
public,  the  officer  shall  give  notice  to  her  that  she  is  at  liberty  to  oith- 
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draw ;  and,  after  allowing  a  reasonable  time  fc»r  her  to  withdraw  and 
giving  her  every  reasonable  facility  for  withdraning,  he  oihy  enter  such 
room  for  the  purpose  of  making  the  arrest : 

{b)  when  the  tlecree  in  exrcution  of  which  a  judgment  debtor  is 
arretted  is  a  decree  for  money  and  the  judgment-<lebtor  pays  the  amount 
of  the  decree  and  the  costs  of  the  arrest  to  the  officer  arresting  him,  such 
officer  shall  at  once  release  him. 

The  Local  Government  may,  by  notification  published  in  the  official 
Gazette,  direct  that  whenever  a  judgment- debtor  is  arrested  in  execution 
of  H  decree  for  money  and  broujiht  before  the  Cciurt  under  this  section, 
the  Court  shall  inform  him  that  he  may  apply  under  Chapter  XX.  to  be 
declared  an  insolvent,  and  that  he  will  be  discharged  if  he  has  not  c(mi- 
mittf  d  any  act  of  bad  laith  regarding  the  subject  of  his  api>lication  and  if 
he  places  all  his  property  in  possession  of  a  receiver  appointed  by  the 
Court. 

If  after  such  publication  the  judgment-debtor  express  his  intention  so 
to  apply,  and  if  he  furnish  sufficient  security  that  he  will  appear  when 
called  upon,  and  that  he  will  within  one  month  apply  under  section  ^14 
to  be  declared  an  insolvent,  thi*  Court  shall  release  him  from  arrest : 

But  if  he  fails  so  to  apply,  the  Court  may  either  direct  the  security  to 
be  realised  or  commit  hiui  to  jail  in  executicm  of  the  decree. 

In  the  case  of  a  surety  such  security  may  be  realised  in  manner  pro- 
vided by  section  2," 3. 

3;>7.  Every  warrant  for  the  arrest  of  the  judgment- debtor  shall  direct 
the  officer  entrusted  with  its  execution  to  bring  him  before  the  Court 
with  all  convenient  speed,  unless  the  amount  which  he  has  been  ordtred 
to  pay,  together  with  the  interest  thereon  and  the  costs,  if  any,  to  which 
he  is  liable,  be  sooner  paid. 

338.  The  Local  Government  may,  from  time  to  time,  prescribe  scalei, 
graduated  according  to  rank,  race,  and  nationality,  of  monthly  allowances 
payable  for  the  subsistence  of  judgment-debtors. 

^iS9.  No  judgment-debtor  shall  be  arrested  in  execution  of  a  decree 
unless  and  until  the  decree-holder  pays  into  Court  such  sum  as  hav- 
ing regard  to  the  scales  so  fixed,  the  Judge  thinks  sufficient  for  the  sub- 
sistence of  the  judgment-debtor  from  his  arrest  until  he  can  be  brought 
before  the  Court. 

When  a  judjrment-debtor  is  committed  to  jail  in  execution  of  a  decree, 
the  Court  shall  fix  for  his  subsistence  such  monthly  allowance  as  he  may 
be  entitled  to  according  to  the  said  scales,  or.  where  no  such  scales  have 
been  fixed,  as  it  considers  sufficient  with  reference  to  the  class  to  v  hich 
he  belongs. 

The  monthly  allowance  fixed  by  the  Court  shall  be  su])plied  by  the 
party  on  whose  application  the  decree  has  been  executed,  by  monthly 
payments  in  advance  before  the  first  day  of  each  month. 

The  first  payment  shall  be  made  to  the  proper  officer  of  the  Court  for 
such  portion  of  the  current  month  as  remains  unexpired  before  the 
judgment-debtor  is  committed  to  jail,  and  the  subsequent  payment  (if 
any)  shall  be  made  to  the  officer  in  charge  of  the  jaU. 

340.  Sums  disbursed  by  the  decree-holder  for  the  subsistence  of  the 
judgment-debtor  in  jail  shall  be  deemed  to  be  costs  in  the  suit : 

Provided  that  the  judgment-debtor  shall  not  be  detained  in  jail  or 
arrested  on  account  of  any  sum  so  disbursed. 

S^l.     The  judgment-debtor  shall  be  discharged  from  jail, 

(a)  on  the  amount  mentioned  in  the  warrant  of  committal  being  paid 
to  the  officer  in  charge  of  the  jail ;  or 

(b)  on  the  decree  being  otherwise  fully  satisfied  ;  or 

(c)  at  the  request  of  the  person  on  whose  application  he  has  been 
imprisoned ;  or 

(d)  on  such  person  omitting  to  pay  the  allowance  as  hereinbefore 
directed  ;  or 

(e)  if  the  judgment- debtor  be  declared  an  insolvent^  as  hereinafter 
provided ;  or 
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(/)  when  thd  term  uf  his  imprisonment,  as  limited  by  section  342,  is 
fulliiled: 

Provided  that)  in  the  second,  third  nnd  fifth  cases  mentioned  in  this 
section,  the  judgment-debtor  shall  not  be  discharged  without  the  order 
of  the  Court. 

A  jud};ment-debtor  discharged  under  this  section  is  not  thereby  dis- 
charged from  his  debt ;  but  he  cannot  be  re-arrested  under  the  decree  in 
execution  of  which  he  was  imprisoned. 

3^1'2.     No  person  shall  he  imprisoned  in  execution   of  a  decree  for  a  impri&onmcnt 
longer  period  than  six  months;  T^month^ 

or  for  a  longer  period  than  six  weeks  if  the  decree  be  for  the  payment  when  not  to 
of  a  sum  of  nioney  not  exceeding  fifty  rupees.  exceed  six 

343.     The  officer  entrusted   with   the  execution  of  the  warrant   shall  Endorsement 
endorse  thereupon  the  day  on,  and  the  manner  in,  which  it  was  executed,  on  warrant. 
and,  if  the  latest  day  s])ecified  in  the  warrant  for  the  return  thereof  has 
been  exceeded,  the  reason  of  the  delay,  or  if  it   was  not  executed,  the 
reason  why  it  was  not  executed,  and  shall  return  the   ivarrant   with  such 
endorsement  to  the  Court. 

If  the  endorsement  is  to  the  effect  that  such  officer  is  unable  to  execute 
the  warrant  the  Court  shall  examine  him  on  oath  touching  his  alleged 
inability,  and  may,  if  it  thinks  fit,  summon  and  examine  witnesses  us  to 
such  inability  and  shall  record  the  tesult. 

Chapter  XXIX. — Suits  bt  and  against  Corporations 
AND  Companies. 

4*^5.     In  suits  by  a  Corporation,  or  by  a  Company    authorized    to   sue  Subscription 
and  be  sued  in  the  name  of  an  officer  or  of  a  trustee,  the  plaint  may   be  ^*Ji^"^^*'^"^'^ 
subscribed  and  verified  «»n  behalf  of  the  Corporaticm  or  Company  by  any 
director,  secretary  or  other  principal  officer  of  the  Corporation  or  Com* 
pany,  who  is  able  to  depose  to  the  facts  of  the  cas^e. 

43d.     When  the  suit  is  atrainst  a  Corptiration,  or  against   a   Company  Service  on 
authorized  to  sue  atid  be  sued  in  the  name  of  an  officer  or   of  a  trustee,  company?"  °^ 
the  summons  may  be  served— 

(a)  by  leaving  it  at  the  registered  office  (if  any)  of  the  Corporation  or 
Company,  or 

{b)  by  sendinji:  it  by  post  in  a  letter  addressed  to  such  officer  or 
trustee,  at  the  office  (or  if  there  be.  more  offices  than  one,  at  the  principal 
office  in  British  India)  of  the  Corporatitm  or  Company,  or 

(c)  by  giving  it  to  any  director,  secretary  or  other  principal  officer  of 
the  Corporation  or  Company  ; 

and  the  Court  may  require  the  personal  appearance  of  any  director, 
secretary  or  other  principal  officer  of  the  Corporation    or   Company  who 
may  be  able  to  answer  materiid  questions  relating  to  the  suit. 
A* — Temporary  Injunctions, 

495.  An  injunction  directed  to  a  Corporation  or  public  Company  Injunction  to 
is  binding  not  only  on  the  Corporation  or  Company  itself,  but  also  on  k^JJ^^oq"  ts 
all  members  and  officers  of  the  Corporation  or  Company  whose  personal  members^and 
action  it  seeks  to  restrain.  oflBcers. 

Chapter  XXXVII. — Eeperence  to  Arbitration. 

506.     If  all  the  parties  to  a  suit  desire  that  any  matter  in  difference  parties  to  suit 
between  them  in  the  suit  be  referred  to   arbitration,   they  may,  at   any  ™ay  ^I'P^  *<^' 
time  before  judgment  is  pronounced,  apply,  in  person  or  by  their  respec-  ?^einl^. 
tiye  pleaders  sjiecially  authorized  in  writing  in  this  behalf,  to  the   Court 
for  an  order  of  reference. 

Every  such  application  shall  be  in  writing  and  shall  state  the  particular 
matter  sought  to  be  referred. 

507-     The  arbitrator  shall  be  nominated  by  the  parties  in  such  manner  Xomination  of 
as  may  be  agreed  upon  between  them.  arbitrator. 

If  the  parties  cannot  agree  with  respect  to  such  nomination,   or   if  the  when  Court  to 
person  whom  they  nominate  refuses  to  accept   the  arbitration,  and   the  »o»'>'"*^*^ 
parties  dt^sire  that  the  nomination  shall  be  made  by  the  Court  ;  the  Court  ^^  "**'*^**^* 
shall  nominate  the  arbitrator. 
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508.  The  Court  shall,  by  order,  refer  to  the  arbitrator  the  mntter  rn 
(iiffereiice  which  he  in  required  to  determine,  and  shnH  fix  snch  time  h» 
it  tliinks  reasonable  for  the  delivery  of  the  awnrd,  and  specify  such  time 
in  the  order. 

When  once  a  matter  is  referred  to  arbitrstion,  the  Court  sball  not  deal 
with  it  in  the  same  suit,  except  as  hereinafter  protifled. 

509.  If  the  reference  he  to  two  or  more  arbitrators,  provision  shall  be 
made  in  the  order  for  a  ditference  of  opinion  aiuoDg  the  arbitrators, 

(a)    by  the  appointment  of  an  umpire,  or 

{b)  by  declariuo:  that  the  decision  shall  be  with  the  majority,  if  the 
major  part  of  the  arbitrators  a^ree,  or 

(c)     by  empowering  the  arbitrators  to  appoint  an  umpire,  or 

(c/)  otherwise,  as  may  he  agreed  between  the  parties ;  or,  if  they  can- 
not agree,  as  the  Court  determines. 

If  an  umpire  is  appointed,  the  Court  shall  fix  such  time  as  it  thinks 
reasonable  for  the  delivery  of  his  award  in  case  he  is  required  to  act. 

510.  If  the  arbitrator,  or,  where  there  are  more  arbitrators  than  one, 
any  of  the  arbitrators,  or  the  umpire,  dies,  or  refuses,  or  neglects  or 
becomes  incapable  to  act,  or  leaven  British  India  under  circumstances 
shewing  that  he  will  probably  not  return  at  an  early  date,  the  Court  may 
in  it8  discretion  either  appoint  a  new  arbitrator  or  umpire  in  the  plnce 
of  the  person  so  dying,  or  reiusing,  or  neglectinsr,  or  becoming  incapable 
to  act,  or  leaving  British  India,  or  make  an  order  superseding  the  arbitra- 
tion, and  in  such  case  shall  proceed  with  the  suit. 

511.  Where  the  arbitrators  are  empowered  by  the  order  of  reference 
to  appoint  an  umpire  and  fail  to  do  so,  any  of  the  parties  may  »erve  the 
arbitrators  with  a  written  notice  to  appoint  an  umpire  ;  and  if,  within 
seven  days  after  such  notice  has  been  served,  or  such  further  lime  as 
the  Court  may  in  each  case  allow,  no  umpire  be  appointed,  the  Court, 
upon  the  application  of  the  party  who  has  served  luch  notice  as  aforesaid, 
may  appoint  an  umpire. 

612.  Every  arbitrator  or  umpire  appointed  imder  section  509,  section 
510  or  section  511  shall  have  the  like  powers  as  if  his  name  had  been 
inserted  in  the  order  of  reference. 

513.  The  Court  shall  issue  the  same  processes  to  the  parties  and  wit- 
nesses whom  the  arbitrators  or  umpire  desire  or  desires  to  examine,  as 
the  Court  may  issue  in  suits  tried  before  it. 

Persons  not  attending  in  accordance  with  such  process,  or  making  any 
other  default,  or  refu^ng  to  give  their  evidence,  or  giiilty  of  any  c<mtempt 
to  the  arbitrator  or  umpire  during  the  investigation  of  the  matters  referred 
shall  be  subject  to  the  like  disadvantages,  penalties  and  punishments,  by 
order  of  the  Court  on  the  representation  of  the  arbitrator  or  umpire,  as 
they  would  incur  for  the  like  ofFence.s  in  suits  tried  before  the  Court. 

514.  If,  from  the  watit  of  the  necessary  evidence  or  informaticm,  or 
from  any  other  cause,  the  arbitrators  cannot  compJete  the  awanl  within  the 
period  specified  in  the  order,  the  Court  may,  if  it  thinks  fit,  either  grant 
a  further  time,  and  from  time  to  time  enlarge  the  period  for  the  delivery 
of  the  awnrd,  or  make  an  order  su|)erseding  the  arbitration,  and  in  such 
case  shall  proceed  with  the  suit. 

515.  When  an  umpire  has  been  appointed,  he  may  enter  on  the 
reference  in  the  place  of  the  arbitrators. 

(//)  if  tiay  hjive  tdbutcl  liieHiiiHimieu  tune  iti  ixpire  ^^ithout  making 
an  award,  or 

{b}  \vln*n  they  bsifc  di?liTtTfid  to  the  Court  or  to  the  umpire  a  notice 
ia  writin^^  stiUiug  thai  they  cniauH  tig:r«e. 

Tilt*  Vii  -r  ■ ->  !'^-ird  m  a  '^oit  hns  been  mwde,  the  persons  who  made 
it  chilli  • 

mi'- 


11  ta  be  filid  m  Courf,  tcigi'thcr  with  any  deposi 
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hv  parlies. 
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of  the  Conrt;  nnd  the  Court  shall  «leliver  it«  opinion  thereon;  and  such 
u(»inion  shall  he  added  to  and  f«>rm  part  of  the  award. 

518.     The  Court  may,  hy  order,  modify  or  correct  an  award,  Court  may,  on 

{a)     Where  it  ap|>ears  that  a  part  of  the  award  is  upon  a  matter  not  ^({affy  or°* 
referred  to  arbitrati*»n,  provided  such  part   can    be   separated  from   the  correct  award 
otiicr  part,  and  does  n  »t  affect  the  decision  on  the  matter  referred,  or         ^^^'^*** 

(6)  where  thf  award  is  imperfect  in  form,  or  contains  any  obvious 
error  which  can  he  amended  without  affecting  such  decision. 

r>19.  The  Court  may  aU'»  mike  such  order  as  it  thinks  fit  respecting  Or«ierasto 
the  costs  of  the  arbitration,  if  any  question  arise  resp^'cting  such  costs  ^rb^r^i^Q 
and  the  award  contain  no  sufficient  provision  concerning  them. 

520.  The  Court  may  remit  the  award  or  any-  matter  referred  toarbitra-  When  award  or 
tinn  to  the  reconnideration  of  the  same  arbitrators  or  umpire,  upon  such  S^arbltr^Uoif'* 
terms  as  it  thinks  fit,  maybe 

(a)  where  the  award  has  left  undetermined  any  of  the  matters  referred  remitted, 
to  arbitration,  or  where  it  determines  any  matter  not  referred  to  arbitra- 
tioi\; 

(b)  where  the  award  is  so  indefinite  as  to  be  incapable  of  execution ; 

(c)  where  an  objection  to  the  legality  of  the  award  is  apparent  upon 
the  face  of  it. 

521.  An  award  remitted  under  section  520  becomes  void  on  the  Grounds  fr»r 
refusal  of  the  arbitrators  or  umpire  to  reconsider  it.  But  no  award  shall  «ottiuK  aaide 
be  set  aside,  except  on  one  of  the  following  grounds  (namely) —  *^* 

(a)     corrnptiou  or  misconduct  of  the  arbitrator  or  umpire; 

(6)  either  party  having  been  guilty  of  fraudulent  concealment  of  any 
matter  which  he  ought  to  have  disclosed,  or  of  wilfully  misleading  or 
ileceiviuir  the  arbitrator  or  umpire; 

(c)  the  award  having  been  made  after  the  is«ue  of  an  order  by  the 
Court  superseding  the  arbitration  and  restoring  the  suit ; 

and  no  award  shall  be  valid  unless  made  within  the  period  allowed  by 
the  Court. 

522.  If  the  Court  sees  no  cause  to  remit  the  award  or  any  of  the  Jadfrm^nt  to  be 
matters  referred  to  arbitration  for  reconsideration  in  manner  aforesaid,  ®*'**^J[^*'"*f'*' 
and  if  no  application  has  been  made  to  set  aside  the  award,  or  if  the 

Court  has  refused  sudh  application, 

the  Court  shall,  after  the  time  for  making  such  application  has  expired, 
proceed  to  give  judgment  according  to  the  award, 

or,  if  the  award  has  been  suiiinitted  to  it  in  the  form  of  a  special  case, 
according  to  its  own  opinion  on  such  case. 

Upon  the  judgment  so  given  a  decree  shall  follow,  and  »hall  be  enforced  Decree  to 
in  manner  provided  in  this  Code  for  the  execution  of  decrees.     No  appeal  f^^^^^^- 
shall  lie  from  such  decree  except  in  so  far  as  the  decree  is  in  excess  of, 
or  not  in  accordance  with,  the  award. 

52.'j.      When  any  persons  agree  in  writing  that  any  difference  between  ARreement 
Ihem  shall  be  referred  to  the  arbitration  of  any  pnrson  named  in  the  ^^',^*^ii 
agreement  or  to  be  appointed  by  any  Court  having  jurisdiction  in  thcmaybeftied 
matter  to  which  the  agreement  relates,  the  parties  thereto,  or  any  of  "» court. 
them,  may  apply  that  the  agreement  be  filed  in  Court. 

The  application  shall  be  in  writing  and  shall  be  numbered  and  registered  f^^^^^^^^}^ 
as  a  suit  bettveen  one  or  more  of  the  parties  interested  or  claiming  to  be  and  registered. 
interested  as  plaintiff  or  plaintiffs,  and  the  others   or  other  of  them  as 
defendants  or  defendant,  if  the  application  have  been  presented  by  all  the 
parties,  or,  if  otherwise,  between  the  applicant  as  plaintiff  and  the  other 
parties  as  defendants. 

On  such  application  being  made,  the  Court  shall  direct  notice  thereof  police  toshew 
to  be  given  to  all  the  parties  to  the  agreement  other  than  the  applicants,  filing. 
requiring  such   parties  to  show  cause,  within  the  time  specified  in  the 
*^tice,  why  the  agreement  should  not  be  filed. 

MO  sufficient  cause  be  shown,  the  Court  may  cause  the  agreement 
"lied,  and  shall  make  an  order  of  reference  thereon,  and  miy  also 
*  the  arbitrator  when  he  is  not  named  therein  and  the  parties 
•^ree  as  to  the  nomination. 
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624.  The  foregoing  provisions  of  this  chnpter,  so  far  as  they  are  con- 
sistent with  any  agreement  so  filed,  shall  be  applicable  to  all  proceedings 
under  an  order  of  reference  made  by  the  Court  nnder  section  523,  and  to 
the  award  of  arbitration  and  to  the  enforcement  of  the  decree  founded 
thereupon. 

525.  When  any  matter  has  been  referred  to  arbitration  without  the 
intervention  of  a  Court  of  Justice,  and  an  award  has  been  made  thereon, 
any  person  interested  in  the  award  may  apply  to  the  Court  of  the  lowest 
grade  having  jurisdiction  over  the  matter  to  which  the  award  relates, 
that  the  award  be  filed  in  Court. 

The  application  shall  be  in  writing  and  shall  be  numbered  and  registered 
as  a  suit  between  the  applicant  as  plaintiff  and  the  other  parties  as 
defendants. 

The  Court  sliall  direct  notice  to  be  given  to  the  parties  to  the  arbitra- 
tion other  than  the  ap])licHiit,  requiring  them  to  show  cause,  within  a 
time  specified,  why  tlie  award  sliouhl  not  be  filed. 

526.  [f  no  giound  such  as  is  mentioned  or  referred  to  in  section  520 
or  section  521,  he  shewn  against  the  award,  the  Court  shall  order  it  to 
be  filed,  and  such  award  shall  then  take  effect  as  an  award  made  under 
the  provisions  of  this  chapter. 


Chapter  XXXVIII. — Of  Pkoceedings  on  AaniEMENx  op 
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527.  Parties  claiming  to  be  interested  in  the  decision  of  sny  question 
of  fact  or  law,  may  t-nter  into  an  agreement  in  writing  stnting  such 
question  in  the  form  of  a  case  for  the  opinion  of  the  (.'ouit  and 
])roviding  that,  upon  the  finding  of  the  Court  with  respect  to  such 
question, 

(fl)  a  sum  of  money  fixed  hy  the  parties  or  to  he  determined  by  the 
Court,  shall  be  paid  by  one  of  the  parties  to  the  other  of  them  ;  or 

(b)  some  property,  moveable,  or  immjjveable,  specified  in  the  agree- 
ment, shall  he  delivered  by  one  of  the  parties  to  the  other  of  them  ;  or 

(c)  one  or  more  of  the  ])arties  shall  do,  or  refrain  from  doing,  some 
other  particular  act  specified  in  the  agreement. 

Kvery  case  stated  under  this  section  shall  be  divided  into  consecu- 
tively numbered  paragraphs,  and  shall  ccmcisely  state  such  facts  and 
documents  as  may  he  necessary  to  enable  the  Court  to  decide  the 
question  raised  thereby. 

528.  If  the  agreement  is  for  the  delivery  of  any  property,  or  for  the 
doing,  or  the  refraining  from  doing  any  particular  act,  the  estimated  value 
of  the  property  to  he  delivered,  or  to  which  the  act  specified  has  reference 
shall  be  stated  in  the  agreement. 

529.  The  agreement,  if  framed  in  accordance  with  the  rules  herein- 
before contained,  may  be  filed  in  the  <'ourt  which  would  have  jurisdiction 
to  entertain  a  suit,  the  amount  or  value  of  the  subject-matter  of  which  is 
the  same  as  the  amount  or  value  of  the  subject-matter  of  the  agre<  ment. 

The  agreement,  when  so  filed,  shall  be  numbered  and  registered  as  a 
suit  between  one  or  more  of  the  parties  claiming  to  be  interested  as 
plaintiff  or  plaintiffs,  and  the  other  or  others  of  tliem  as  defendant  <ir 
defendants ;  and  notice  shall  be  given  to  all  the  parties  to  the  agreement 
other  than  the  party  or  parties  by  whom  it  was  presented. 

630.  When  the  agreement  has  been  filed,  the  parties  to  it  shall  be 
subject  to  the  jurisdiction  of  the  Court,  and  shall  be  bound  by  the 
statements  contained  therein. 

531.  The  case  shall  be  set  down  for  hearing  as  a  suit  instituted 
under  Chapter  V.  the  provisions  of  which  shall  apply  to  such  suit  so  far 
as  the  same  are  applicable. 

If  the  Court  is  satisfied,  after  an  examination  of  the  parties,  or  after 
taking  such  evidence  as  it  thinks  fit, 

(a)    that  the  agreement  was  duly  executed  by  them,  and 
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(h)  that  they  have  »bondJide  interest  in  the  question  staled  therein, 
and 

(c)    that  the  same  is  fit  to  be  decided, 

it  shall  proceed  to  pronounre  jud)i;ment  thereon,  in  the  same  way  as  in 
an  ordinary  suit,  and  upon  the  judgment  so  given  a  decree  shall  follow 
and  shall  he  enforced  in  the  manner  provided  in  this  Code  for  the 
execution  of  decrees. 

Chapter  XLI. — Of  Appeals  prom  Original  Decrees. 

640.  Unlets  when  otherwise  expressly  provided  by  this  Code  or  by  Appeal  to  lie 
any  other  law  for  the  time  being  in  force,  an  appeal  shwll  lie  from  the  ^^^^  decrees 
decrees,  or  from  any  part  of  the  decrees,  of  the  Court*  exercising  original  except  when 
jurisdiction  to  the  Courts  authorized  to  hear  appeals  from  the  decisions  pJJJ^^f^ 

of  those  Courts. 

641.  The  appeal  sball  be  made  in  the  form  of  a  memorandum  in  FormofappeaL 
writing  presented  by  the  appellant,  and  shall  be  accompanied  by  a  copy  What  to 

of  the  decree  appealed  against  and  (unless  the  Appellate  Court  dispenses  ^2^™ron3am. 
therewith)  of  the  judgment  on  which  it  is  founded. 

Such  memorandum  shall  set  forth,  concisely  and  under  distinct  heads,  ^°^"^S' 
the  grounds  of  objection  to  the  decree  appealed  against,  without  any 
argument  or  narrative ;  and  such  grounds  shall  be  numbered  consecu- 
tively. 

642.  The  appellant  shall  not,  without  the  leave  of  the  Court,  urge  or  Appellant 

be  heard  in  support  of  any  other  grouml  of  objection,  but  the  Court  in^^^^^^^^ 
deciding  the  appeal  shall  not  be  confined  to  the  grounds  set  forth  by  the 
appellant : 

Provided  that  the  Court  shall  not  rest  its  decision  on  any  ground  not 
set  forth  by  the  appellant,  unless  the  respondent  has  had  sufficient 
opportunity  of  contesting  the  case  on  that  ground. 

643.  If  the  memorandum  of  appeal  be  not  drawn  up  in  the  manner  Rejection  or 
hereinbeftire  prescribed,  it  may  be  rejected,  or  be  returned  to  the  ap-  ^JSmor^Uum. 
pellnnt  for  the  purpose  of  being  amended  within  a  time  to  be  fixed  by  the 

Court  or  be  amended  then  and  there. 

When  the  Court  rejects  under  this  section  any  memorandum,  it  shall 
record  the  rensons  for  such  rejection. 

When  a  memorHndum  of  appeal  is  amended  under  this  section,  the 
Judge,  or  such  officer  as  he  appoints  in  this  behalf,  shall  attest  the 
anendment  by  his  sis^nature. 

544.  Where  there  are  more  plaintiff's  or  more  defendants  than  one  in  One  of  several 
a  suit,  and  the  decree  appealed  against  proceeds  on  any  ground  common  to  Sefendants^may 
all  the  plaintiffs  o**  to  all  the  defendants,  any  one  of  the  plaintiffs  or  of  obtain  reversju 
the  defendants  may  appeal  against  the  whole  decree,  and  thereupon  the  if  irproceed^on^ 
Appellate  Couit  may  reverse  or  mo<lify  the  deciee  in  favour  of  all  the  ground  common 
plaintiff's  or  defendants,  as  the  case  may  be.  ^^^• 

Of  staying  and  executing  Decrees  under  Appeal. 

545.  Execution  of  a  decree  shall  not  be  stayed  by  reason  only  of  an  Execution  of 

appeal  having  been  preferred  against  the  decree ;  but  the  Appellate  Court  gteyod  solely 

may  for  sufficient  cause  order  the  execution  to  be  stayed  :  by  reason  of 

appeal. 

If   an   application  be  made  for  stay  of  execution    of  an    appealnble  stay  of 
decree   before    the  expiry  of  the  time  allowed  for  appealing  therefrom,  Ipp^Vabie'^ 
the  Court  which  passed  the  decree  may  for  sufficient  cause  order  the  decree  before 
execution  to  be  stayed  :  ''™e^r 

Provided  that  no  order  shall  be  made  under  this  section  unless  the  ha^expTild. 
Court  making  it  is  satisfied — 

(a)  that  substantial  loss  may  result  to  the  party  applying  for  stay  of 
execution  unless  the  order  iH  ntade ; 

(b)  that  the  application  has  been  made  without  unreasonable  delay ; 
and 

(c)  that  security  has  been  given  by'  the  applicant  for  the  due 
performance  of  ssuch  decree  or  order  as  may  ultimately  be  binding 
upon  him. 
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security  in  cane  f^^fj.  Jf  nn  order  is  nmdc  for  the  exeeution  of  n  deeree  against  which 
execution  of  ^^  nppeal  i«  pending,  the  Court  whieh  pRysed  the  decree  shall*  oil 
Ucfree Mppealed  sufficient  cause  heing  shewn  hy  the  appellant,  require  security  to  he 
agaiuht.  given  for  the  restitution  of  any  property  which  may  be  taken  in  execu- 

tion  of  the  decree,  or  for  the  payment  of  the  value  of  such  pn»perty, 
and  for  the  due  performance  <»f  the  decree  or  order  of  the  A])pellate  Court, 
or  the  Appeliiite  Court  may  Tor  like  cau>e  direct   the   Court   which 
parsed  the  decree  to  take  such  security. 

And  when  an  order  hus  been  jwssed  for  the  sale  of  immoveable  property 

in  execution  of  a  decree  for  money,  and  an  iip)>eal  is  pending  against  snrh 

decree,  the  sale  shall  on  the  Hpjilication  of  the  judgment>debtor  be  stayed 

until  the  appeal  is  disposed  of,  on  such  terms  as  to  giving  security  or 

otherwise  as  the  Court  which  parsed  the  decree  thinks  fit. 

No  such  647.     No  such  security  as  is  mentioned  in  st-ctions  r>46  and  646,  shall 

sectiriiy  to^be     be  required  from  the  Secretary  of  State  lor  India  in  Council,  or  (when 

GoverrmpTit  or   Government  h«8  undertaken  ihe  defence  i»f  the  suit^  from  any  public 

public  officers,    officer  sued  in  respect  of  an  act  alleged  to  be  done  by  him  in  his  official 

capacity. 

Of  Procedure  in  Appeal  from  Decrees, 

Rej?if»try  of  5*18.     When  a  memorandum  of  appeal  is  admitted,  the  Appellate  Court 

^f^S^ppeaU***"     or  the  proper  officer  of  that  Couit  shall  endor>e  thereon  the  dwie  of 

presentation,  and  shall  register  the  appeal  in  a  book  to  be  kept  for  the 

purpose. 
RetriPter  of  Such  book  shall  be  called  the  Register  of  Appeals. 

Appeal. 

Appellate  Court  549.  The  Appellate  Conrt  may  at  its  discretion,  either  before  the 
ailpcffiit'to  respondent  is  called  upon  to  appear  and  answer  or  afterwards  on  the 
jrive  security  application  of  the  respondent,  demand  from  the  appellant  security  for 
forcostfi.  tjjp  costs  of  the  appeal,  or  of  the  original  suit,  or  of  both  : 

When  appellant  Provided  that  the  Court  shall  demand  such  security  in  all  cases  in 
sStiiriidia!     ^^i^^  the  appellant  is  residing  out  of  British  India,  and  is  not  possessed 

of  any  sufficient  iiumoveable  property  within  British  India  independent  of 

the  projierty  (if  any)  to  which  the  appeal  relates. 

If  buch  security  be  not  furnished  within  such  time  as  the  Court  orders, 

the  Court  shall  reject  the  appeal. 
Appellate  Court      550.     When  the  memorandum  of  appeal  is  registered,   the  Appellate 
to  Court  whose  ^°"''*  *^®^^  ^^^^  notice  of  theajjpeal  to  the  Court  against  whose  decree 
decree  appealed  the  appeal  is  made. 
RgaiDst. 

Transiuipsion  '^  ^^^  appeal  be  from  a  Court  the  records  of  which  are  not  dejiosited 

of  papers  to  in  the  Appellate  Couit,  the  Court  receiving  such  notice  shall  send  with 
Appellate  Court,  j^jj  procticable  despatch  all  material  ))apers  in  the  suit,  or  such  papers  as 

may  be  specially  called  for  by  the  Appellate  Court. 
Copies  of  feither  party'may  apply  in  writing  to  the  Court  against  whose  decree 

exhibiti*  in  t},^  appeal  is  made,  specifying  any  of  such  pspers  in  such  Court  of  which 
deor^^a*^^  he  requires  copies  to  be  made;  and  copies  of  such  papers  shall  be  made 
appealed  at  the  expense  of  the  applicant)  and  shall  be  deposited  accordingly. 

afj^iuBt.  * 

Power  to  551.    The  Appellate  Court  may,  if  it  thinks  iit,  after  fixing  a  time  for 

of^o™r*Court**  hearing  the  appellant  or  his  pleader,  and  hearing  him  accordingly   if  he 

without  sending  appears  at  such  time,  confirm  the  decision   of  the  Court  against  whose 

It  notice.  decree  the  appeal  is  made,  without  sending  notice  of  the  appeal   to  such 

Court  and  without  serving  notice  on  the  respondent  or  his  pleader;  but 

in  such  case  the  confirmation  shall  be  notified  to  the  same  Court. 

Day  for  hearing      652.     The  Appellate  Court,  unless  where  it   confirms,  und^r  section 

appeal.  55]^  the  decision  of  the  lower  Court,  shall  fix  a  day   for  bearing  the 

appeal. 

Such  day  shall  be  fixed  with  reference  to  the  current  husiness  of  the 
Court,  the  place  of  residence  of  the  respondent,  and  the  time  necessary 
for  the  service  of  the  notice  of  appeal,  so  as  to  allow  the  respondent 
sufficient  time  to  appear  and  answer  the  appeal  on  such  day. 
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653.  Notice  of  the  dRV  so  fixed  slinll  he  stuck  up  in  the  Appellate  Pubiicfttion  and 
court-house,  and  a  like  notice  shall  be  sent  by  the  Ajipelljite  Court  to  the  ^'"Jjjf ? /J,r°°^*^ 
Court  against  whose  decree  1  he  appeal  is  mnde,  and  shall  be  served  on  hcuringaopeal. 
the  respondent  or  on  his  pleader  in  the  Appellate  Court  in  the  manner 

provided  in  Chapter  VI.  for  ihe  service  on  a  defendant  of  summons  to 
appear  and  answer ;  and  all  rules  applicable  to  such  summons  and  to 
proceedings  with  reference  to  the  service  thereof,  shall  apply  to  the  service 
of  such  notice. 

Instead  of  sending  the  notice  to  the  Court  agninst  whose  dccrt-e  the  Appellate  Coort 
appeal  is  made,  the  Appellate  Cou»t  may  itself  cause  the  notice  to  be  SJftfcoto^be**"^ 
served  on  the  respondent  or  his  pleader  under  the  rules  abuve  refened  to.  served. 

654.  'I'he  notice  to  the  respondent  shall  declare  that,  if  he  <loes  not  Contents  of 
appear  in  the  Appellate  Court  on  the  day  so  fixed,  the  appeal  will  be  notice. 
heard  ex  parte. 

Procedure  on  Hearing;, 

655.  On  the  day  so  fixed,  or  on  any  other  day  to  which  the  hearing  uight  to  begin, 
may  be  adjourne<l,  the  appellant  shall  be  heard  in  support  of  the  appeal. 

The  Court  shall  then,  if  it  «loe»  not  dii«mis8  tlie  apptul  at  cnce,  hear  the 
respontleut  against  the  appeal,  and  in  such  case  the  appellant  shall  be 
entitled  to  reply. 

556.  If  on  the  day  so  fi.xed,  or  any  other  day  to  which  the  hearing  Dismiwal  of 
may  be  adjourned,  the  jijipellant  does  not  attend  in  person  or  by  his  ap^^^ut^^ 
pleader,  the  appeal  shall  be  dismissed  lor  default.  default. 

If  the  appellant  attends  and  the  respondent  does  not  attend,  the  Hearing  appeal 
appeal  shall  be  heanl  ex  parte  in  his  absence.  **^  f^^^' 

557.  If  on  the  day  so  tixed,  or  any  other  day  to  which  the  hearing  Dismissal  of 
may  be  a<ijourned,  it  is  found  that  the  notice  to  the  respondent  has  not  nlltjce'not*'™ 
been  served  in  consequence  of  the  failure  of  the  appellant  to  deposit,  gerved  in 
within  the  period  fixed  by  the  Court,  the  sum  required  to  defray  the  cost  cynHccjuenco 
of  issuing  ilie  notice,  the  Court  may  ortier  that  the  appeal  be  dismissed :    faiiJre^t*?'^  * 

deposit  cottt. 

Provided  that  no  such  order  shall  be  passed,  although  the  notice  has  Proviso, 
not  been  served  upon  the  respondent,  if  on  the  <iHy  fixed  for  hearing  the 
appeal  the  respondent  appears  in  person  or  by  a  pleader,  or  by  a  duly 
authorized  agent. 

558.  If  an  appeal  be  dismissed  under  section  556  or  section  557,  the  Ro-wimission  of 
ap})ellant  may  apply  to  the  Appellate  Couit  for  the  re-ailniission  of  the  UftS^^jgod  for 
appeal ;  and  if  it  be  proved  tl  at  he  was  prevented  by  any  sutiicient  cause  default, 
from  attending  when  the  appeal  was  calletl  on  for  hearing  or  from  de- 

poititing  the  sum  so  required,  the  Court  may  re-admit  the  appeal  on  such 
terms  as  to  costs  or  otherwise  as  the  Court  thinks  fit  to  impose  upon 
him. 

559.  If  it  appear  to  the  Court  at  the  hearing  that  any  person  who  Tower  to 

was  a  party  to  the  suit  in  the  Court  against  whose  decree  the  appeal  is  JJil^j^^i^J^^*^"^*^ 
made,  but  who  has  not  been  uiade  a  party  to  the  appeal,  is  interested  persons 
in   the  result  of  the  appt-al,  the  Court  may  adjourn  the  hearing  to  a  ftppeuring 
future  day  to  be  fixed  by  the  Court,  and  direct  that  such  person  be  made  to berande 

a  respondent.  respondents. 

560.  When  an  appeal  is  heard  ex  parte  in  the  absence  of  the  respon-  Re-hearing  on 
dent,  and  judgment  is  given  against  nim,  he  may  apply  to  the  Appellate  application  of 
Court  to  re-hear  the  appeal ;  and  if  he  satisfies  the  Court  that  the  notice  S^nst  whom 
was  not  duly  served,  or  that  he  was  prevented  by  sutiicient  cause  from  ^x p**r<<f  decree 
attending  when  the  appeal  was  called  on  for  hearing,  the  Court  may  ™*"®* 
re-hear  the  appeal  on  such  terms  as  to  costs  or  otherwise  as  the  Court 

thinks  fit  to  impose  upon  him. 

6t>l.     Any  respondent,  though  he  may  not  have  appealed  against  any  Upon  hearing 
part  of  the  decree,  may  upon  the  hearing  not  only  support  the  decree  on  ob*jccT to  decree 
any  of  the  grounds  decided  against  him  in  the  Court  below,  but  take  anv  as  if  he  had 
objection  to  the  decree   which  he  could  have  taken  by  way  of  appeal,  ^||^,^'* 
provnled  he  has  filed  a  notice  of  such  objection  not  less  than  seven  days  api>cal. 
before  the  date  fixed  for  the  hearing  of  the  appeal. 
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Sucli  objection  shnll  be  in  the  form  of  a  inemomn<1utn,  and  the  provi- 
sions of  section  541,  so  far  as  they  relate  to  the  form  and  contents  of 
the  meraoi*Hndum  of  appeal,  shall  apply  thereto. 

56*2.  If  the  Court  against  whose  decree  the  appeal  is  made  has  disposed 
of  the  suit  upon  a  preliminary  point  so  as  t<i  exclude  any  evidence  of  fact 
which  Hfii^ears  to  the  Appellate  Court  efsential  to  the  determination  of 
the  rights  of  the  parties,  and  the  decree  up<»n  s^uch  preliminary  point  is 
reversed  in  ap)>eai,  the  Appellate  Court  may,  if  it  thinks  fit,  by  order 
remand  the  case,  together  with  a  copy  of  the  order  m  appeal,  to  the 
Court  against  whose  decree  the  appeal  is  made,  with  directions  to 
re-admit  the  suit  under  its  original  number  in  the  register  and  proceed  to 
investigate  the  suit  on  the  merits. 

The  .Appellate  (>ourt  may,  if  it  thinks  fit,  direct  what  issue  or  issues 
shall  be  tried  in  any  case  so  remanded. 

663.  When  a  cnse  is  reman<led  With  directions  to  take  any  evidence 
so  excluded,  the  Court  to  vWiich  the  case  is  remanded  shall  not  taKe  any 
other  evidence  in  the  case,  except  evidence  tendered  to  contradict  the 
evidence  so  taken. 

564.  The  Appellate  Court  shall  not  remand  a  case  for  a  second  deci- 
sion, except  as  proved  in  section  5(52. 

5(55.  When  the  evidence  'upon  the  record  is  sufficient  to  enable  the 
Appellate  Court  to  pronounce  judgment,  the  Appellate  Court  shall,  after 
re-settling  the  issues,  if  necessary,  finally  determine  these,  notwith- 
standing that  the  judgment  of  the  Court  against  whose  decree  the  appeal 
is  made  has  proceeded  wholly  upon  some  ground  other  than  that  on 
which  the  Appellate  (yourt  proceeds. 

566.  If  the  Court  against  whose  decree  the  apjieal  is  made  has 
omitted  to  frame  or  try  any  issue,  or  to  determine  any  question  of  fact, 
which  appears  to  the  Appellate  Court  essential  to  the  right  decision  of 
the  suit  upon  the  merits,  and  the  evidence  upon  the  record  is  not  suffi- 
cient to  enable  the  Appellate  Court  to  determine  such  issue  or  question, 
the  Appellate  Court  may  frame  issues  for  trial,  and  may  refer  the  same 
for  trial  to  the  Court  against  whose  <lecree  the  appeal  is  made,  and  m 
such  case  shall  direct  such  Court  to  take  the  additij»n«l  evidence  required, 

and  such  Court  shall  pn»ceed  to  try  such  issues,  and  shall  letura 
to  the  Appellate  Court  its  findmg  thereon,  together  with  the  evidence. 

567.  Such  finding  and  evidence  shall  become  part  of  the  record  in 
the  suit ;  and  either  party  may,  within  a  time  to  be  fixed  by  the  Appel- 
late Court,  present  a  memorandum  of  objections  to  the  finding. 

After  the  expiration  of  the  period  fixed  for  presenting  such  memo- 
randum, the  Appellate  Court  shall  proceed  to  determine  the  appeal. 

568.  The  parties  to  an  appeal  shall  not  be  entitled  to  produce  addi- 
tional evidence,  whether  oral  or  documentary,  in  the  Appellate  Court. 
But  if 

(a)  the  Court  against  whose  decree  the  appeal  is  made  refuses  to 
admit  evidence  which  ought  to  have  been  a<luiitted,  or 

(b)  the  Appellate  Court  requires  any  document  to  be  produced  or  any 
witness  t(»  be  examined  to  enable  it  to  pronoimce  judgment,  or  for  any 
other  substantial  cause, 

the  A)>pellate  Court  may  allow'such  evidence  to  be  produced,  or  docu- 
ment to  be  received,  or  witness  to  be  examined. 

Whenever  additional  evidence  is  admitted  by  an  Appellate  Court,  the 
Court  shall  record  on  its  proceedings  the  reason  for  such  admission. 

569.  Whenever  additional  evidence  is  allowed  to  be  received,  the 
Apt>ellate  Court  may  either  take  such  evidence,  or  direct  the  Court 
against  whose  decree  the  appeal  is  made,  or  any  other  subordinate  Court 
to  take  such  evidence  and  to  send  it  when  taken  to  the  A]ii)ellate  Court. 

570.  In  all  cases  where  additional  evidence  is  directed  or  allowed  to  he 
taken,  the  Appellate  Court  shall  specify  the  points  to  which  the  evidence 
is  to  be  confined,  antl  record  on  its  proceedings  the  points  so  specified. 
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Of  the  Judgment  in  Appeal. 

571.     The  AppelUte  Court,  after  hearing  the  parties  or  tlieir  pleaders  Judgment  when 
and  referring  to  any  part  of  the  proceedings,  whether  on  appeal  or  in  the  prono^JL 
Court  a^ain^t  whose  decree  the  appeal  is  made,  to  which  reference  mny 
he  considered  necessary,  shall  pronounce  judgment  in  open  Court,  either 
ft  once   or  *m  some   future  day,   of  which  notice  shall  be  given  to   the 
pai-ties  or  their  pleaders. 

672.     The  judgment  shall   be   written  in    English  ;  provided   that  if  Lamniage  of 
English  is  not  the  mother-tongue  of  the  Judge,  and   he  is  not  Hble  ^q^"*^^®*^*' 
write  an  intelligible  judgment  in  English,  the  judgment  shall  be  written 
in  his  mother-tongue  or  in  the  language  of  the  Court. 

573.  When  the  langi*ag(^  in  which  the  judgment  is  written  is  not  the  Translation  of 
language  of  the  Court,  the  judgment  shall,  if  any   party  so  require,   be  3o<*€:m®*i'- 
translated  into   such    language,   and  the  transUtiun,  after  it  has  been 
ascertained  to  be  correct,  shall  he  signed  by  the  Judge  or  such  officer  as 

he  Hppoints  in  this*  behalf 

574.  The  judgment  of  the  Appellate  Court  shall  state—  ContenU  of 

(a)  the  points  for  determination  ;  judgment. 

[b)  the  decision  thereupon  j 

(cl  the  reasons  for  the  decision  ;  and 

{d)  when  the  decree  appealed  against  is  reversed  or  varied,  the  relief  to 
which  the  appellant  is  entitled. 

and  shall  at  the  time  that  it  is  pronounced  be  signed  and  dated  by  the  Date  and 
Judge  or  bv  the  Judges  concurring  therein.  signature. 

bib.     When  the  appeal  is  heard  by  a  Bench  of  two  or  more  Judges,  Decision  when 

the   ap{>eal   shall   be  decided   in  accordauce  with  the  opinion  of  such  SE^tfi!?,^li 
II  r^i  '     '.     fc         \    r         Ltj  ^  by  two  or  more 

JudgeH  or  of  the  majority  '^if  any)  of  such  Judges.  Judges. 

If  there  be  no  such  majorit)  which  concurs  in  a  judgment  varying  or 
reversing  the  decree  appealed  against,  such  decree  shall  be  affirmed : 

Provided  that  if  the  Bench  hearing  the  appeal  is  composed  of  two 
Judges  behmging  to  a  Court  consisting  of  more  than  two  Judges, 
and  the  Ju'iges  comimsing  the  Bench  differ  in  opinion  on  a 
point  of  law,  the  appeal  may  be  referred  to  one  or  more  of  the  other 
Judges  of  the  same  Court,  and  shall  be  decided  acconling  to 
the  opinion  of  the  majority  (if  any)  of  all  the  Judges  who  have  heard 
the  appeal,  including  those  who  first  heard  it. 

When  there  is  no  such  majority  which  concurs  in  a  judgment  varying 
or  reversing  the  decree  appealed  against,  such  decree  shall  he  affirmed. 

The  High  Court  may,  from  time  to  time,  make  rules  consistent  with 
this  Code  to  regulate  references  under  this  section. 

576.     When  the  appeal  is  beard  by  more  Judges  than  one,  any  Judge  Dissent  to  b* 
dissenting  from  the  judgment  of  the   Couit   shall  state  in  writing  the  recorded, 
decision  or  order  which  be  thinks  should  be  passed  on  the  appeal,  and 
he  may  state  his  reasons  for  the  same. 

577*     The  judgment  may  be  for  confirming,  varying  or  reversing  the  What  ludgment 
decree  against  ivhieh  the  appeal  is  made  or,  if  the  parties  to  the  apf.eal  ™*y  <ii«ct. 
a^rree  as  to  the  form  which  the  decree  in  appeal  shall  take,  or  as  to  the 
order  to  be  passed  in  appeal,  the  Appellate  Court  may  pass  a  decree 
or  order  accordingly. 

57l?.     No  decree  shall  be  reversed  or  substantially  varied,  nor  shall  No  decree  to  ba 
any  case  be  remanded,  in  appeal,  on  account  of  any  error,  defect  or  ^odi'Sed  for 
irregularity,  %vhether  in  the  decision  or  in  any  order  passed  in  the  suit,  or  error  or 
otherwise,  not  affecting  the  merits  of  the  case  or  the  jurisdiction  of  the  JSJcS^meriu 
Court.  or  jurisdiction. 

Of  the  Decree  in  Appeal. 

579.     The  decree  of  the  Appellate  Court  shall  bear  date  the  day  on  Dote  and 
which  the  judgment  was  pronounced.  decrte"  ^ 

The  decree  shall  contain  the  number  of  the  appeal,  and  the  memo- 
randum of  appeal,  including  the  names  and  description  of  the  appellant 
find  respondent,  and  shall  specify  clearly  the  relief  granted  or  other 
determination  of  the  appeal. 
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The  decree  shall  also  state  the  ninoimt  of  c«»sts  incurred  in  the  appeal, 
nn<l  by  uhnt  parties  and  in  what  proportions  such  coMts  and  the  costs 
ill  the  suit  are  to  he  paid 

The  decree  shall  he  signed  and  dated  by  the  Judge  or  Judges  who 
passed  it : 

Provided  that  where  there  are  moie  Judges  than  one,  if  there  be  a 
difference  of  opinion  among  them,  it  shall  not  be  nere.Hsary  for  any 
Judge  dissenting  from  the  judgraint  cf  the  Couit  to  sign  the  decree. 

680.  Cenififd  coj^ies  of  the  judjiment  and  decree  in  appeal  shall  be 
furnished  to  the  parties  on  apphcution  to  the  Court  an«l  at  their  expense. 


Execution  of 
decree  of 
Appellate 
Court. 


Second  a] 
to  High 


Grounds  of 
second  appeal. 


Application  for 
review  of 
jud^rment. 


581.  A  copy  of  the  judgment  and  of  the  dtcree,  certified  by  the 
Appellate  Court  or  such  officer  as  it  appoints  in  this  behalf,  shall  be  sent 
to  the  Court  which  passed  the  decree  appealed  against,  and  shall  be  filed 
with  the  original  proceedings  in  the  suit,  and  an  entry  of  the  judgment 
of  the  Appellate  Court  shall  be  made  in  the  register  of  civil  suits. 

562.  The  Appellate  Court  shall  have,  hi  appeals  under  this  chapter, 
the  same  powers,  and  shall  perform  as  neu'ly  as  iiiay  be  the  same  duties, 
as  are  conferred  and  imposed  by  this  Code  on  Courts  of  original  jurisdic- 
tion in  respect  of  suits  instituted  under  Cliapter  V. ;  and  in  Chapter  ^Xl, 
so  far  as  may  be,  the  words  '* plaintiff,"  **  defendant  *' and  "suit  '  shall 
be  held  to  include  an  appellant,  a  respondent  and  an  appeal.  res|)eetively, 
in  proceedings  arising  out  of  the  death,  marriage  or  insolvency  of  parties 
to  an  appeal. 

The  provisions  hereinbefore  contained  shall  apply  to  appeali  under 
this  chapter  so  far  as  such  provisions  are  applicable. 

6S3.  When  a  party  entitled  to  any  benetit  (by  way  pf  restitution  or 
otherwise)  under  a  decree  passed  in  an  ap|>eal  under  this  chapter  deiire* 
to  obtain  execntion  of  the  same,  he  shall  apply  to  the  Court  which 
passed  the  decree  against  which  the  appeal  was  preferred ;  and  such 
Court  shall  proceed  to  execute  the  decree  passed  in  appeal,  according  to 
the  rules  hereinbefore  prescribed  for  the  execution  of  decrees  in  luits. 

Chapter  XLII. — Of  Appeals  From  Appkllate  DECkSES. 

584.  Unless  when  otherwise  providtd  by  this  Code  or  by  any  other 
law,  from  all  decrees  passed  in  appeal  by  any  Court  subordinate  to  a 
High  Court,  an  appeal  shall  lie  to  the  High  Court  on  any  of  the 
following  grounds  (namely) — 

(a)  the  decision  being  contrary  to  some  specified  law  or  usage  having 
the  force  of  law. 

(b)  the  decision  having  failed  to  determine  some  material  issue  of  law 
or  usage  having  the  force  of  law  ; 

(c)  a  substantial  error  or  defect  in  the  procedure  as  prescribed  by  this 
Code  or  any  other  law,  which  may  possibly  have  produced  error  or  defect 
in  the  decision  of  the  case  upon  the  merits. 

Chapter  XLVII. — Op  Review  op  Jui>oment. 

623.     Any  person  considering  himself  aggrieved — 
(a)     by  a  decree  or  order  from  which  an  appeal  is  hereby  allowed,  bat 
from  which  no  appeal  has  been  preferred ; 

(6)  by  a  decree  or  order  from  which  no  appeal  is  hereby  allowed ;  or 
(c)  by  a  jud}!ment  on  a  reference  from  a  Court  of  Small  Causes, 
and  who  from  the  discovery  of  new  and  important  matter  or  evidence 
which,  after  the  exercise  of  due  diligence,  was  not  within  his  knowledge 
or  could  not  be  produced  by  him  at  the  time  when  the  decree  w^  passed 
or  order  made,  or  on  account  of  »*me  mistake  or  error  apparent  on  the 
face  of  the  record,  or  for  any  other  sufficient  reason,  desires  to  obtain  a 
review  of  the  decree  passed  or  order  made  against  him, 

may  apply  for  a  review  of  judgment  to  the  Court  which  passed  the 
decree  or  made  the  order,  or  to  the  Court,  if  any,  to  which  the  business 
of  the  former  Court  has  been  transferred. 
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A  party  who  is  not  appealing  from  a  decree  may  apply  for  a  review  of 
judgment  notwithstao'ling  the  pendencv  of  an  appeal  hy  some  other 
party,  except  when  the  ground  of  such  appenl  is  common  to  the  applicant 
9fn\  the  appellant,  or  when,  heing  a  respondent,  he  can  present  to  the 
Appellate  Court  the  case  on  which  he  applies  for  the  review. 

624.  Except   upon   the  ground   of  the  discovery  of  such   new  and  To  whom 
important  matter  or  evi«lence  as   aforesaid,    or   of  some   clerical    error  JPH^^J^^^  ^^ 
apparent  on  the  face  of  the  decree,  no  application  for  a  review  of  judg-  made. 

ment,  other  than  that  of  a    High  Court,   shall  be  made   to   any   Judge 
other  than  the  Judge  who  delivered  it. 

625.  The  rules  h^-reinbefore   contained  as   to  the  form   of  making  Form  of 
appeals  shall  apply,  mutatis  mutandis,  to  applications  for  review.  ^^^g^^^^"*  ^°' 

526.     If  it  af)pear  to  the  Court  that  there  is  not  sufficient  ground  for  a  Application 
review,  it  i*hall  reject  the  application.  wben  r^ected. 

If  the  Court  be  of  opinion  that  the  iipplication   for  the  review  should  Application 
be  granted,  it  shall  grant  the  sanie,  a-  d  the  Judge  shall  record  with    his  when  granted, 
own  hand  his  reasons  for  such  opinion  : 

Provided  that — 

(a)  no  such  application  shall  be  granted  without  previous  notice  to  the  Proviso, 
opposite  party,  to  enable  him  to  appear  and  be  heard   in    support   of  the 
decree,  a  review  of  which  is  applied  for :  and 

(b)  no  such  application  shall  he  granted  on  the  ground  of  discovery 
of  new  matter  or  evidence  which  the  applicant  alleges  was  not  within  his 
knowledge,  or  could  not  be  adduced  by  him,  when  the  decree  or  order 
was  passed,  without  strict  proof  of  such  alle<ration. 

627.     If  the  Judge  or  Judges,  or  any  one  of  the   Judges,  'who   passed  Application  for 
the  decree  or  order,  a  review  of  which  is  applieil  for,  continues  or  continue  Jonilstimr^f"^ 
attached  to  the  Court  at  the  time  when  the  application  for  a  review  istwoormoro 
presented,  and  is  n(»t  or  are  not  precluded  by  absence  or  other  cause,  for  Judges. 
a  period  of  si:i  months  next  after  the  applicHtion,  from  considering  the 
decree  or  order  to  which  the  applicatitm  refers,  such  Judge  or  Judges  or 
any  of  them  shall  hear  the  application,  and  do  other  Judge  or  Judges  of 
the  Court  shall  hear  the  same. 

628      If  the  application  for  a  review  be  heard  by  more  than  one  Judge  Application 
and  the  Court  be  equally  divided,  the  application  shall  be  rejected.  ^^^"  rejected. 

If  there  be  a  majority  the  decision  shall  be  according  to  the  opinion  of 
the  majority. 

629.  An  order  of  the  Ci>urt  for  rejecting  the  application  shall  he  Order  of 
final ;  but  whenever  such  application  is  admitted,  the  admission  may  be  objectiona^c?' 
objected  to  on  the  ground  that  it  was  admission. 

{a)    in  contravention  of  the  piovision*  of  section  624, 
(6)     in  contravention  of  the  provisions  of  section  626,  or 

(c)  after  the  expiration  of  the  period  of  limitation  prescribed  there- 
for and  without  sufficient  cause. 

Such  objection  may  be  made  at  once  by  an  appeal  against  the  order 
granting  the  application,  or  may  be  taken  in  any  appeal  against  the  final 
decree  or  order  made  in  the  suit. 

Where  the  application  has  been  rejected  in  consequence  of  the  failure 
of  the  applicant  to  appear,  he  may  apply  for  an  order  to  have  the  rejected 
application  re!«tored  to  the  file,  and,  if  it  be  proved  to  the  satisfaction  of 
the  Court  that  he  was  prevented  by  any  sufficient  cause  from  appearing 
when  such  ppplication  was  called  on  for  hearing,  the  Court  may  order  it 
to  be  restored  to  the  file  upon  such  terms  as  to  costs  or  otherwise  as  it 
thinks  fit,  and  shall  appoint  a  day  for  hearing  the  same. 

No  order  shall  be  made  under  this  section  unless  the  applicant  has 
served  the  opitoxite  party  with  n-^tice  in  writing  of  the  latter  application. 

Xo  application  to  review  an  order  passed  on  review  or  on  an  application 
for  a  review  shall  be  entertained. 

630.  When  an  application  for  a  review  is  granted,  a  note   thereof  R^ff'^try  of 
shall  be  made  in  the  register  and  the  Court  may  at  once  re-hear  the  case  ^ren^.^ud 
or  make  such  order  in  regard  to  the  re-hearing  as  it  thinks  fit.  order  for 

re-hearing. 
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No   140. 
Attachment  in  Execution. 

PROHIBITORV    OrDBK,   WHERE   THE    PrOFKRTY    CONSISTS    OF 

Shares  in  a  Public  Company,  &c. 
Sectbn  268  of  the  Code  of  Civil  Procedure. 
(Title,) 
To 

Defendant,  and  to  ,  MfiiiRger  of 

Compaoy. 
^^h  ERR  a  8  has  failed 

to  y&tisfy  a  decree  passed  against 

on  the  day  of  18  ,  in  Civil  Suit,  No. 

of  18  in  favour  of  for  Rs. 

it  is  ordered  that  you,  the  defendant,  be,  and  you  are  hereby  prohibited 
and  restrained,  until  the  further  order  of  this  Court,  from  making  any 
transfer  of  shares  in  the  aforesaid  Company 

namely,  or  from  receiving 

payment  of  any  dividends  thereof;  and  you 

,  the  Manager  of  the  9uid  Company,  are  hereby  prohibited 
and  restrained  from  permitting  any  suih  transfer  or  making  any  such 
payment. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of 

18        . 


Judge, 

No.  148. 

Prohibitory  Order  against  the  Transfer  of  Shares  solo 

IN  Execution. 

Section  801  of  the  Code  of  Civil  Procedure. 

In  the  Court  of  at 

Civil  Suit,  No.  of  18     . 

A.  B.  of 
against 
C.  D.  of 
To 
and  Manager  of  Company. 

Whereas  has  become  the  purchaser  at  a  public  sale  in 

execution  of  the  decree,  iu  the  above  suit  of  certain  shares  in  the  above 
Company,  that  is  to  say,  of 

standing  in  the  name  of  you 
,  it  is  ordered  that  you  be,  and  you 

are  hereby  prohibited  from  making  any  transfer  of  the  said  shares  to  any 
person  except  the  said  the  purchaser 

aforesaid,  or  from  receiving  any  dividends  thereon ;  and  you 

,  Manager  of  the 
said  Company,  from  permitting  any  such  transfer  or  making  any  such 
payment  to  any  person  except  the  said  ,  the  purchaser 

aforesaid. 

Given  under  my  hand  and  the  seal  of  the  Court,  this      day  of  18 
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No.  165. 

Att.achment  before  judgment. 

Prohibitory  Order  wherb  the  Property  consists  ok 

Shares  in  a  public  Company,  &c. 

Section  486  of  the  Code  of  Civil  Procedure. 
Civil  Suit,  No.  of  18      . 

In  the  Court  of  at 

A.  B,  of 

against 

C.  D.  of 

To  Defendant  and  to 

Manager  of  Company. 

It  is  ordered  that  ,  the  defendant,  be,  and 

hereby,  prohibited  and  restrained  until  the  further  order  of  the  Court', 
from  making  any  transfer  of  shares  being 

in  the  aforesaid  Company,  or  from  receiving 
payment  of  any  dividends  thereof,  and  you 

Manager  of  the  said  Company,  are  hereby  prohibited  and   restrained 
from  permitting  any  such  transfer  or  making  any  such  payment. 

Given  under  my  hand  and  the  seal  of  the  Courts  this  day 

of  18 


Judge. 


Indian  Insolvent  Aot,  11  and  12  Vic.  c.  2L 

7.     And  be  it  enacted^  that  upon  the  filing  of  any  such  petition  as  is  Upon  filing 
aforesaid,  it  shall  be   lawful  for  the  said  Court,  and  the  said  Court  is  petition  the  real 
hereby  authorized  and  required  to  order,  that  all  the  real  and  personal  JJUcTof^'^ 
estate  and  effects  of  such  petitioner,  whrther  within  the  territories  within  petitioner  to 
the  limits  of  the  Charter  of  the  East  India  Company  or  without,  except  J^^J^  i^. 
the  wearing  apparel,  bedding,  and  other  such  necessaries  of  such  petitioner  ei^rnee  as  Court 
and   his    family,    and    the    working   tools    and    implements    of  such  »***^  ^^^^^e®*- 
petitioner    and  his  family,   not  exceeding  in    the  whole  the   value   of 
Company*s  Rupees  three  hundred,  for  each  petitioner  with  his  family,  and 
all  debts  due  to  him,  and  all  the  future  estate,  right,  title,  inter«fst.  and 
trust  of  the  said  petitioner  in  or  to  any  real  or  personal  estate  or  effects 
wfthin  or  without  the  said  territories,  which  such  petitioner  may  purchase, 
or  which  may  revert,  descend,  be  devised  or  bequeathed,  or  come  to  him, 
and  all  debts  growing  due  to  him  before  the  Court  shall  have  made  its 
order  in  the  nature  of  a  certificate  as  hereinafter  mentioned,  do  vest  in 
the  Official  Assignee  for  the  time  being  of  the  said  Court,  and  that  all 
books,  papers,  deeds,  and  writings  in  any  way  relating  to  such  petitioner's 
estate  and  effects  in  his  possession,   or   under  his   custody   or  control, 
shall  be  deposited  with  such  Assignee,  and  such  order  shall  be  entered  on 
record  in  the  said  Court,  and  such  notice  thereof  shall  be  published  as  the 
said  Court  shall  direct;  and  such  order,  when  so  made,  shall  by  virtue  of 
this  Act  relate  back  to,  and  take  effect  from,  the  filing  of  the  said  petition, 
and  shall  instantly,  and  without  any  conveyance  or  assignment,  vest  all 
the  real  and  personal  estate,  effects  and  debts  as  aforesaid  in  the  said 
OiBcial  Assignee,  who  shall  have  full  powers  for  the  recovery  thereof, 
and  shall  hold  and  stand  possessed  of  the  same  for  the  purposes  and  in 
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In  cftse,  after 
mAkiDh-  vesting 
order,  petition 
be  dismissed, 
the  same  to  be 
nail  and  yoid ; 
but  all  acts 
done  by  aiiy 
As9igaee  ander 
thiM  Act  to  be 
held  valid. 


Power  of 
Assignees. 


Government 
stock,  kc, 
Btandizig  in 
name  of 
Insolvent  to  be 
transferred 
to  Assignee. 


Persons  holding 
property  of 
Insolvent 
except  stocks, 
kc-t  or  indebted 
to  him,  to 
transfer  the 
same,  and  make 
payment  of 
deots  to  the 
Assignee. 


manner  hereinafter  mentioned  :  Provided  always,  that  in  en^p,  after  the 
making  of  any  fuch  vesting  order,  the  petition  of  any  such  petitioner 
shall  be  di<«uiissed  by  the  said  Court,  such  vesting  order,  made  m  pur- 
suance of  Kuch  petition  shall  fr  m  and  after  such  disimissal  he  null  and 
void  to  all  intents  and  purposes :  Provided  also  that  in  rase  any  such 
vesting  order  as  afor^SHid  shall  b  come  null  and  void  by  the  dismissal  of 
such  petition,  all  acta  theretofore  done  by  any  Assignee  or  other  person 
acting  under  his  authority  according  to  the  provisions  of  this  Act,  shall 
be  good  and  vahd,  and  no  action  or  suit  shall  be  commenced  against  nny 
such  Assignee,  nor  asainst  any  pel  son  duly  actmg  under  his  authority, 
except  to  recover  any  property  of  such  petitioner,  detained  after  »n 
order  made  by  the  said  Court,  for  the  tlelivery  thereof,  and  demand  made 
thereupon  ;  and  until  the  appointment  uf  an  Official  Assignee  as  herein- 
after is  directed,  the  Common  Assignee  of  the  Court  Khali  stimd  an<i  he 
in  the  place  of  the  Official  Assignee,  and  this  present  clause  shall  apply 
and  have  effect  accordingly. 

21.  And  be  it  enacted,  that  every  such  Assiirnee  as  aforesaid  shall 
with  all  convenient  speed  take  possession,  by  himself,  or  by  means  of 
messengers  of  the  Court,  or  by  other  fit  and  proper  persons,  of  all  the 
real  and  personal  estate  and  effects  of  the  Ins<dvent  of  which  immediate 
possession  may  be  obtained,  and  shall  use  his  best  endeavours  to  seize, 
obtain,  recover,  and  reduce  into  possession,  as  quickly  an  possible,  the 
rest  of  such  estate,  effects,  and  all  debts,  claims,  and  choses  in  acti«>n. 
which,  by  virtue  of  such  appointment  under  this  Act,  and  of  the  vesting 
order  or  adjudication  aforesaid,  be  shall  have  been  empowered  to  obtain, 
recover,  and  get  in. 

25.  And  be  it  enacted,  that  if  any  such  Int  dvent  as  aforesaid  shall  at 
any  time  before  he  shall  have  obtamcd  his  discharge  in  the  nature  of  a 
certificate  hereinafter  mentioned  be  entitled  to  or  possessed  of,  in  bis 
own  right,  any  Government  stock,  funds,  or  annuities,  or  any  of  the 
stocks  or  shar'is  in  any  public  Company,  either  in  England,  Scotland, 
or  Ireland,  or  the  territories  under  the  Government  of  the  East  India 
Company,  it  shall  he  lawful  for  the  said  Couit.  upon  the  application  of 
any  Assignee  or  any  creditor  of  such  Insolvent  whose  debt  or  demand 
against  such  Insolvency  shall  have  been  admitted  or  established  in 
the  matter  of  the  said  insolvency,  whenever  it  shall  tleem  fit  so  to 
do,  to  order  all  persons  whose  act  or  consent  is  thereto  necessary 
to  transfer  the  same  into  the  name  or  names  of  such  Assignee  or 
Assignees  as  aforesaid  ;  and  all  such  persons  whose  act  or  consent  is  so 
necessary  as  aforesaid  are  hereby  indemnified  for  all  things  done  or  per- 
mitted pursuant  to  such  order ;  Provided  always,  that  in  all  transfers  into 
the  name  or  names  of  any  such  Assignee  or  Assignees,  the  transferee  or 
transferees  shall  be  described  as  Aswignee  or  Assignees  of  the  estate  and 
effects  of  the  Insolvent,  and  no  dividend  shall  be  paid  to,  nor  any  future 
transfer  made  by,  any  person  of  any  such  stock,  funds,  annuities,  or 
shares,  except  under  a  power  of  attorney,  in  the  usual  form  required  for 
the  receipt  of  dividends  upon  or  transfer  of  such  stock,  funds,  annuities, 
and  shares  respectively,  duly  executed  by  such  Assignee  or  Assignees,  ami 
attested  by  two  credible  witnesses,  one  of  whom  shall  be  an  officer  of 
such  Court  for  the  Relief  of  Insolvent  Debtors,  and  to  which  attestation 
the  seal  of  such  Court  shsll  be  affixed. 

26.  And  be  it  enacted,  that  in  case  any  person  shall,  after  any  such 
Insolvent  shall  have  petitioned  for  his  discharge  under  this  Act,  or  have 
been  adjudged  to  have  committed  an  act  of  insolvency,  and  before  the 
said  Insolvent  shall  have  obtamed  his  discharge  in  the  nature  of  a  certi- 
ficate as  hereinafter  mentioned,  be  possessed  of  or  have  under  his  power 
or  control  any  property  whatsoever  of  such  Insolvent,  other  than  any 
such  Government  stock,  funds,  or  annuities  as  aforesaid,  or  other  than 
any  of  the  stock  or  shares  in  any  public  Company  either  in  England^ 
Scotland,  or  Ireland,  or  within  the  limits  aforesaid,  or  to  which  such 
Insolvent  may  be  in  any  way  entitled,  either  under  any  trust,  express  or 
implied,  or  otherwise  held  for  his  use  and  benefit,   or  in  case  any  such 
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person  sliall  he  at  any  much  period  in*1ehtetl  to  sueli  Insulvent,  it  shall  he 
lawful  for  the  said  Court,  upon  the  application  of  any  Assignee  or  any 
creditor  of  such  Insolvent  whose  deht  or  demand  shall  have  been  admit- 
ted or  established  in  the  matter  of  the  said  insolvency,  to  cause  notice  to 
be  given  to  such  person,  directing  him  tu  hohi  and  letain  the  said  pro- 
pert\  till  the  said  Court  shall  make  further  order  concerning  the  same  ; 
and  thereupon  it  shall  be  lawful  for  the  said  Court  further  to  order  such 
person  to  deliver  over  such  property,  and  lo  pay  such  debts  as  aforesaid, 
or  any  f>art  thereof,  to  the  Assignee  or  Assignees  of  the  estate  and  effects 
of  such  insolvent,  for  the  general  benefit  of  the  creditors  of  such  Insol- 
vent ;  and  such  delivery  and  payment  shall  be  made  accordingly  in 
tibeilience  to  such  Older,  and  such  perfon  shall,  by  such  payment  and 
delivery,  so  ma<le  in  pursuance  of  such  onler  of  the  said  Court,  be  dis- 
charged in  respect  of  such  property  and  debts  against  all  persons  what- 
soever to  all  intents  and  purposes. 

'SO.     And  be  it  enacted,  that  all  powers  vested  in  any  such  Insolvent,  All  powers 
which  be  might  lawfully  execute  for  his  benefit,  shall  be  a»»d  Are  hereby  iSJS vent  to  be 
vesTed  in  the  Assignee  or  Assit^nees  of  the  real  and  persimal  estate  of  vested  in  the 
such  Insolvent  or  Insolvents  by  virtue  of  this  Act,  to  be  executed  by  his  ^^^'l^?'* 
Assignee  or  Assignees  for  the  benefit  of  bis  creditors.  the  creditors. 

*^1.     And  he  it  enacted,  that  the  Assignee  or  Assignees  shall,  with  all  Assiprneeto 
convenient  speed,  make  sale  of  the  property  and  effects  of  the  Insolvent:  J^a^esaloof 
Provided  nevertheless,  that  the  said  Court  >ihall  have  full  power  and  eeS^" 
authority,  upon  the  application  of  any   Insolvent,  or  any  creditor   or 
mortgagee   of  such    In»)lvent,   to   delay    or   postpime   the   sale   of  any 
property,  and  to  make  such  other  order  respecting  the  same  as  to  such 
Court  shall  seem  meet. 

89.     And  be  it  enacted,  that  when  there  has  been  mutual  credit  given  When  tnotaal 
to  the  Insolvent  and  any  other  person  or  persons,  one  debt  or  demand  ^''***^?*^®"* 
may  be  set  against  the  other.  bS  wt  a^nft 

the  other. 

40.     And  be  it  enacted,  that  all  such  debts,  dues,  and  claims  as  might  All  debts.  &c., 
be  prove<i  under  a  fiat  of  bankruptcy  bearing  even  date  with  the  Insol-  ^^7^^^- 
vent's  petition  or  the  aajudicatioti  (as  the  case  may  be\  according  to  the  bankrapccy, 
provisions  of  the  said  Act  passed  in  the  sixth  year  of  the  reijrn  of  His  pnrsuantto 
late  Majesty  King  G€orf;e  the  fourth,  intituled  an  Act  to  amend  the  law  SSy^be  proved 
relating  to  Bankrupts^  or  any  other  Statute  or  Statutes  now  in  force  or  nnder  insole 
hereafter  to  be  passed  relating  to  bankrupts,  may  also  be  proved  as  is  ^^^^7- 
hereinbefore   mentioned,  in   the   same   manner  and  subject  to  the  like 
deductions,  conditions,  and  provisions  as  in  the  said  Statutes  are  or  may 
be  set  forth  and  prescribed. 

47.     And  be  it  enacted,  that  upon  application  to  the  Court  for  that  Court  may,  by 
purpose,  it  shall  be  lawful  for  the  Conrt  to  declare  that  the  Insolvent  is  ^^™ 
entitled  to  his  personal  discharge  under  this  Act,  and  to  order  the  same  protect 
accordingly,  which  order  of  discharge  Khali  have  the  effect  of  protecting  Insolvent  or 
his  person  from  arrest  in  respect  of  all  demands  inserted  in  his  schedule  culltody^or 
or  established  in  the  same  Court ;  and  if  such  Insolvent  be  in  custody,  dismiss,  Ac, 
it  shall  be  lawful  for  the  Court  to  order  his  immediate  discharge  from  ^^l^^^ 
custody  accordingly,  or  to  dismiss  or  give  leave  to  amend  the  petition  amend  schedale 
aforesaid,  or  to  order  the  Insolvent  to  amend  his  schedule,  or  to  adjourn  J^^®"^"*  ***® 
the  hearing  until  a  future  day,  or  to  make  a  reference  to  the  examiner  or         ^^' 
other  otficer  of    the  said   Court  to  make  inquiry  into  any  matter  of 
account,   or  into  the  tmth  of  the  schedule  or  schedules,  and  to  report 
thereon  to  the  Court ;  and  it  shall  also  be  lawful  for  the  Court  to  remand 
the  Insolvent  to  prison,  if  a  pristmer,  until  a  further  hearing,  or  until  a 
further  time  to  be  named  in  such  order,  or  to  commit  the  Insolvent  to 
custody  for  any  debt  or  demand  if  he  shall  not  be  in  custody  at  the  time  c^urt  may 
of  the  hearing,  and  to  cancel  or  renew  any  such   order  as  is  hereinbefore  remand 
mentioned  which    may  have  been  given  for  the  purpose  of  affording  pnl^i^^^and 
interim  protection  to  the  Insolvent  from  arrest,  and  to  order  and  direct  order  an 
that  the  Assigpiee  shall  make  some  reasonable  allowance  for  maintenance  ^^^^^'*^'' 
of    the   Insolvent   until  final  order,  the   amount    of    which    shall    be 
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fixe«l  by  the  Court,  and  rIirH  not  exceed  five  Corapany's  rupees  per  week  ; 

and  the  Couit  by  which  nny  order  of  discharge  sIikH  be  made  upon  Any 

such  bearing  as  i*  hereinbefore  mentioned  ^hall,   by  »uch  ordt^r,   direct 

that  the  Assivnen  shall  give  such  n»)tice  of  such   order,  as  to  the  Court 

shall  xecrn  fit  and  convenient. 

Dischftrjare  to  48.     And  be  it  enacted,  that  the  discharge  of  any  such  Insolvent  as 

"!S"l.!?.^Ki-      aforesaid  shall  and  may  «'Xtf  nd  to  »inv  sum  or  sums  of  monev,  which  shall 

by  Insolvent  by  be  payable,  by  way  (»t  annuity  or  otherwise,  Ht  any  future  time  or  times, 

wa>  of  annuity  y^y  virtue  of  any  b(»nd,  covenant,  or  other  security  whatsoever,  and  to 

timel*&c"  ^^^      ^^y   'W™    ^^   »um8   of   money  pay»»ble   «t   a   e^-rtain    time,    which  time 

shall  not  have  arrivt-d  at  the  time  of  the  act  of  ini«olveiicy  or  petition  of 

such    Insolvent;    and  that  every  person  and  pers'uis  who  wouhl   be  a 

creditor  of  such   Insolvenc  for  such  sura  of   money  if  tlie  same  were 

presently    due,   shall  be  adniissilde  as  a  creditor  of  such  Insolvent,  for 

Persons  who      the  value  of  such  sum  of  monev  so  payable  as  aforesaid,  which  value  the 

^^'d  to*^^  f        ^^^^  Court  i»hall,  upon   application   at   any   time   made    in   that    behalf, 

moneys  were      ascertain  ;  and  such  creditor  shall  be  entitled  in  respect  of  such  value  to 

presently  due     the  benefit  of  all  the  provisions  made  for  ci  e«litnrs  by  this  Act,  without  pre- 

benefitVf°  judice,  nevertheless,  to  the  respective  securities  of  such  creditor,  except- 

privileires  ing  as  reitpects  such  Insolvent's  discharge  under  this  Act  $  and  the  dischnrge 

under  this  Act.    y^y  virtue  of  this  Act  as  t«i  any  debt  or  demand  of  any  c  editor  of  the 

Insolvent  shall  be  deemed  to  extend  also  to  all  costs  incurred  by  such 

creditor  before  the  insolvency  in  any  action  or  suit  for  the  recovery  of 

DiBchar»re  to      the  same,  and  to  anv  process  of  contempt  for  enforcing  the  samf,  and  to 

cod^8?nCTrred    *^^  costs  which  the  Insolvent  would  be  liable  to  pay  in  clearing  such 

before insol-       contempt;  and  that  all  persons  as  to  whose  tlemands  for  any  such  costs 

vency.  g^  aforesaid  the  discharge  of  the  Insolvent  is  so  to  extend,  shall  be  deemed 

creditors  of  the  Insolvent  in   respect  thereof,  and  entitled   in    respect 

thereof  to  the  benefit  of  all  the  provisions  made  for  creditors  by  this  Act, 

subject  nevertheless   to  ascertaining  the  amount  of   such  demands  by 

taxation  or  otherwi^'e. 

Penalty  on  50.     And  be  it  enacted,  that  in  case  it  shall  appear  to  any  Court  for 

fraudulently       ^^®  Relief  of  Insolvent  Debtors  that  anv  such  Insolvent  has  fraudulently, 

concealing:         with  the  intent  to  cotH^eal  the  state  of  his  affairs,  or  to  defeat  the  objects 

d^S-oWmr*or     ^^   ^^"^   ^^^'   destroyed   or  otherwise  wilfully  prevented  or  purposely 

fklsifymf^  withheld  the  production   of  any  book,  paper,  or  writing  relating  to  sucU 

books,  or eriving  of  his  affairs  as  are  subject  to  investigation  under  this  Act,  or  kept  or 

preference  or      caused  to  be  kept  false  books,  or  made  false  entries  in,  or  «%ithheld 

contracting        entries  from,  or  wilfully  altered  or  falsified  any   such  book,  paper,  or 

of  UTiw^  A^***  **''''^^"?'    ^^    ****'    ^"^^    Insolvent    has    fraudulently,    with    intent    of 

diminishing  the  sum  to  be  divided  among  his  creditors  or  of  giving  an 

undue   preference  to  any  of  the  said  creditors,  discharged  or  concealed 

any  debt  due  to  or  from  the  said  Insolvent,  or  made  away  with,  charged, 

mortgaged,  or  concealed  any  part  of  his  property,  of  what  kind  soever, 

such  Court  shall  have   power  to  adjudge  that  the   Insolvent  shall   be 

imprisoned  for  a  perisid  or  periods  not  exceeding  two  years  in  the  whole. 

as  such  Court  shall  direct,  and  to  declare  him  entitled  to  hifi  discharge  as 

aforesaid  at  the  expiratiim  of  the  term  of  imprisonment  to  which   he 

shall  be  sentenced,  and  by  warrant  under  the  seal  of  the  Court  to  order 

him  to  be  arrested  and  committed  to  prison,  and  there   to  be  detained 

accordingly. 

Where  est^  59.      And  be  it  enacted,  that  whenever  it  shall  appear  that  the  estate 

oflnaoivent's     of  any  Insolvent,  which  has  come  to  the  bands  of  his  Assignee,  has 

debts,  or  where  sufiQced  to  pay  one-third   of   his  debts  admitted  or  established  in  the 

thfl^amount       matter  of  the  said  insolvency,  or  that  a  majority  in  number  and  value  of 

consent,  Court    the  creditors  whose  debts  aiie  admitted  by  the  schedule,  or  established  by 

™*y  ^^f  ^^     proof,  have  consented  to  such  application,  it  shall  be  lawful  for  the  aaid 

final  dittcharge    Court  at  any  time  after  the  hearing  of  his  petition,  upon  the  application 

of  Insolvent,      of  the  Insolvent  bv  petition,  which  may  be  in  the  form  contained  in  the 

?OThel^Sgiand  S^*^«<'"*®  (^)  **^ '^^^^  *»  ^^^  case  may 

direct  notices  to  require,  to  make  an  order  nisi  for  his  discharge  in  the  nature  of  a  certi- 
be  given.  ficate,  and  such  order  shall  specify  the  creditors  whose  demands  arc 
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thereby  sought  to  He  discliargeil  nut!  shall  appoint  a  time  for  the  further 
heHrini;  of  the  saiil  petition,  and  shall  direct  such  notice  to  he  given   of 
such  order  in  the  meantime  as  it  shall  think  fit,  and  in  ease  any   of  the 
creditors  against  whom  such  discharge  shall  he  soujfht  shall  appear  to  the 
(>oiirt  to  he  resident  ivitliout  the  limits  of  the  Charter  of  the  East  India 
Company,  to  cause  notice  of  such  order  or  of  so   much  thereof  as   may 
appear  necessary,  to  he  inserted  iu  the  Gazette  of  the  Presidency ;  and 
the  Chief  Secretary  of  the   Government  of  the   Presidency  shall  there- 
after, without  delay,  transmit  copies  of  such   Gazettes  containing  such 
notice  as  aforesaid,  by  separate  conveyances,  to  the  Court  of  Directors  of 
the  East  India  Company,  who  shall,  without  delay,  cause  an  extract  from 
such   Gazette   to   be   inserted  in  the   London  Gazette ;   anil   upon    the 
further  hearing  of  such  petition,  it  shall  be  lawfid  for  the   said  Court  to 
make  such  order  absolute,  or  to  dismiss  such  |>ctition,  or  to  adjourn   the 
further  hearing  thereof,  or  to  in»ike  such  order  therein  as   shall   be  just ; 
and  such  discharge,  unless  order  shall  be  made   to  the  contrary,   shall  '^"^^^«^y^l**^°<^* 
extend  to  and  shall  discharge  the  Insolvent  personally,  and  also  his  after-  creTiitor without 
acquired  property,  from  the  demands  of  all  the  cretlitors  named   in  the  tho  limits  ot  rho 
saiil  order  »w/ ;   Proviiled  always,  that  such  order  shall  not   affect   «»^V  J,,^tlce''^iv"li?'* 
cre«litors    without   the    limits   of  the    Charter   of  the   said   East   India  undumto 
Company,  unless  notice  of  the  said  order  ?iisi  shall  have  been  directed  to  <»pt'r:"*' '^«  a 
be  given  in  the  Gazette  in    manner   aforesaid,    anil    a    period    of  twelve  a'iK,"iariro  of  a 
calendar  months  shall  luve  elapse<l  between  the  date  of  the  saiil  order  nUii  partupr  of 
and  the  date  of  rhe  said  order  to  make  the  same  al>s«»lute  :   Provided  also,  'i'^'^^^*"^- 
that  such  order  shall  not  operate  as  a  release  or  discharge  of  anv  person 
who  was  a  partner  with  such  Insolvent,  or  jointly  bound  or  liable  with  him. 

60.     And    be   it  enacted,  that  it  shall    be  lawful    for    any    insolvent  Conrt  may, 
debtor,  being  ?uch   trader  as  hereinbefore  is  mentioned,   u  ho  shall   have  "l^'»" 
presented  apetition  under  this  Act,  or  as  to  whom  an  adjudication  that  he  hlHoUont  "  " 
has  committed  an  act  of  insolvency  shall  have  been  made  under  this  Act,  tnuUT,  provided 
provided  he  shall  have  filed  his  schedule,  to  apply  to  the   said   Court   bv  I'/.i^irinio^ilV^ 
petitKm,  which   may  be  m  the  form  eonlamed  m  ^chedide  F  to  this   Act  au  onier  mm/  for 
annexed,  with  such   variations  as  the  case  may   require  ;   and  that  it  shall  »iii*>ii-tU!irv;c, 
be  lawful  for  the  said  Court,  upon  such    petition,  to  make  an  onler  nisi  f!'!r^]u?»rhi"'und 
for  his  discharge  in   tiie  nature  of  a  certificate,  and   to  appoint  a  time  for  'limt  tioti<-«B 
the  further  hearing  of  the  said  petition,  and   to  direct  such  notices  to  be  ^^  '*^'  ^riv  en. 
given  of  such  onler  in  the  meantime  as  it  shall  think  fit,  an«l  in  case  any 
of    the  creilitors  against   whom  sucli    discharge   shall   be  bought  shall 
appear  to  the  Court  to  be  resilient  without  the  limits  of  the  (Charter  of 
the  East  India  Company,  to  cause  notice  of  such  order  to  be  inserted  in 
the  (lazette  of  the   Presidency ;  and  the  Chief  Secretary  of  the  Govern- 
ment of  tlie  Presidency  shall    thereafter   without   delay  transmit    copies 
of   such   Gazettes    coHtaining    such    notice     as   aforesaid,     by    sepnrate 
conveyances,  to  the  Court  of  Directors  of  the  East  India  Company,  who 
shall,  without  delay,  cause  an  extract  from  such  Gazette  containing  such 
notice  to   be  inserted  in   tlie  London  Gazette;    and   upon    the   further 
hearing   of  such   petition,   it  shall  be  lawful  for  tiie  said  Court  to  make 
such  order  absolute,  or  to  «lisniiss    such   petition,    or  to   adjourn   the 
further  hearing  thereof,   or  to  make  such  order  therein  as  shall  W  just  ; 
and   such   discharge,   unless  such   or.ler  shall   be  made  to  the  contrary, 
shall  extend  to  and  shall  discharge  the    Insolvent  personally,  ami   also 
his  after-acquired  pniperty,  from  all  detnantls  which  would  be  discharged 
by  a  certificate   nn(ter  the  bankrupt    lav\s,  jrranteil  under  a  fiat  bearing 
even  date  with  the    Insolvent's  petition,  or  with  the  adjudicition,   as  the 
case  maybe:   Provided  always,   thsit   such   order  shall    not  affect   any  Sueh  order  not 
creditor  without  the   limits  aforesaid,  unless    notice    of  such    order  nisi  t^^a^yect creditor 
shall    have   been  direetetl    to  be  given  in    the  London  Gazette  in  manner  limits  of  the 
aforesaid,  and  a  period  of  twelve  months  shall  have  elapsed  between  the  cimrt^r  unless 
date  of   the  said  order  nisi  and  the  ilate  of  the  said  order  to  make  the  nntToopVruteaa 
same  absolute  :  Provided  also,   that  such  order  shall  not  operate  as  a  a  r.  i^um'  or 
release  or  discharge  of  any  person  who  was  partner  with  such    Insolvent,  <y^^^i»arire  of 
or  jointly  bound  or  liable  with  him.  insolvent. 
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Art'tirafr.M^^'^       ^^      Providetl  ahrftys,  and  be  it  ennrted,  that  no  debt  due  to  our 

deNiK.peilaltiPs,  i^overcij^n  Lady  the  Queen,  nnr  any  fine,  penalty,  or  forfeiture  what«o- 

&.!.,  iiue  u>  the   ever,  nor  any  recojjnizance  whereby  n  debt  is  aeknowledped  to  the  Queen, 

n>wu,  jj^j.  j^j^y  (]el)t  ilue  on  account  of  any  fine,  |>enalty,  or  f*)rfeiture,  or  any 

entreat,  shall  l>e  deemed  or  taken  to  be  sueh  a  debt  or  debts  as  to  entitle 

any  person  or  persons  to  petition  as  is   before-mentioned,   nor  shall   any 

person  be  entitled  to  receive  any  dividend  for  the  same   un«ler  this   Act, 

nor  shall  any  such  fiufs,  penalties,  forfeitures,  recognizances,  debts,  or 

estreats  be  in  any  way  discharged  or  affecteil   by  anything  done  under 

this  Act,  otherwise  than  they  might  and  would  have  been   discharged  or 

atfdcted  if  this  Act  had  not  been  passed. 


District 
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t*^raponirily 

HUCfeodiTij?  to 
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Criminal  Pkoceddbe  Code,  X.  or  1882. 

10.  In  every  District  outside  the  Presidency-towns,  the  Local  Govern- 
ment shall  appoint  a  Magistrate  of  the  first  class,  who  shall  be  called  the 
Di!*iri<!t  Magistrate. 

11.  Whenever,  in  consequence  of  the  office  <»f  a  District  Magistrate 
becoming  vacant,  any  officer  succeeds  temporarily  to  the  chief  executive 
administration  of  the  Di^^trict,  such  officer  shall,  pending  the  orders  of 
the  Local  Governmient,  exercise  all  the  powers  and  perform  all  tl»e  ilnties 
respt-ctively  conferred  and  imposed  by  this  Co«le  on  the  District 
Magistrate. 

12.  The  Local  Government  may  appoint  as  many  persons  as  it  thinks 
fit,  besides  the  District  Magistrate,  to  be  Magistrates  of  the  first,  second, 
or  third  class  in  any  District  outside  the  Presidency-towns;  and  the 
Local  Government,  or  the  District  Magistrate,  subject  to  the  control  of  the 
Local  Government,  may,  from  time  to  time,  define  local  areas  within 
which  such  persons  may  exercise  all  or  any  of  the  powers  with  which 
they  may  respectively  be  invested  under  this  Code. 

Except  as  otherwise  provided  by  such  definition,  the  jurisdiction  and 
powers  of  such  persons  shall  extend  throughout  such  District. 

JJ8«).  Whenever  an  offender  is  sentenced  to  pay  a  fine,  the  Court 
passing  the  sentence  may,  in  its  discretion,  issue  a  warrant  for  the  levy 
of  the  am<»unt  by  distress  and  sale  of  nny  moveable  property  belonging 
to  the  offender,  although  the  sentence  directs  that,  in  default  of 
payment  of  the  fine,  the  offender  shall  be  imprisoned. 

387.  Such  warraiit  may  be  executeil  within  the  local  limits  of  the 
jurisdiction  of  such  (yourt,  and  it  shall  authorize  the  distress  and 
sale  of  any  such  property  without  such  limits,  when  endorsed  by  the 
District  Magistrate  or  Chief  Presi<lency  Magistrate  within  the  local  limits 
of  whose  jurisdiction  such  property  is  found. 

388.  When  an  offender  has  been  8ent»»nced  to  fine  only,  and  to 
imprisonment  in  default  of  payment  of  the  fine,  and  the  Court  issues  a 
warrant  imder  section  386,  it  may  suspend  the  execution  <»f  the  sentence 
of  imprisonment  and  may  release  the  offender  on  his  executing  a  bond, 
with  or  without  sureties,  as  the  Court  thinks  fit,  contlitioned  for  his 
appearance  hefore  such  Court  on  the  day  appointed  for  the  return  to 
such  warrant,  such  day  not  being  more  than  fifteen  days  from  the  time 
of  executing  the  bond ;  and  in  the  event  of  the  fine  not  hHving  been 
realized  the  Court  may  direct  the  sentence  of  imprisonujent  to  be  carried 
into  execution  at  once. 


Indian  Succession  Act  X.  of  1865. 

Exoneration  of        157.     In  the  absence  of  any  direction   in  the  will,  where   there   is   a 

stm^k^^iia*Tofi^  specific  bequest  of  stock  in  a  joint  stock  Comi)any,  if  any  call  or  other 

stock  Company,  payment  is  due  from  the  testator  at  the  time  of  his  death  in  respect   of 

such  stock,  such  call  or  payment  shall,  as  between  the   testator's   estate 

and  the  legatee,  be  borne  by  such  estate  ;  but  if  any  call  or  other  payment 

shall,  after  the  testator's  death,  become  due  in  respect  of  such  stock,  the 
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same  shall,  as  between  the  testator's  estate  and  the  legatee,  be  borne   by 
the  legatee  if  he  accepts  the  bequest. 

lllustraiions, 

(a)  i4  beqneaths  to  B- his  shares  in  a  certain  railway.  At  A^s  death, 
thei-e  was  due  from  him  the  sum  of  6/.  in  rfsjirct  of  each  sh  ire,  being  the 
amount  of  a  call  which  had  been  duly  made,  and  the  sum  of  r)5.  in  i-espect 
of  each  share,  being  the  amount  of  interest  which  had  accrued  due  in 
respect  of  the  call.     These  payments  nuist  he  borne  by  A^s  estate. 

(h)  A  hiis  agreed  to-take  5')  shares  in  an  intended  joint  stock  Company, 
and  has  contracted  to  pay  up  5/.  in  respect  t)f  each  share,  which  sum 
must  be  paid  before  histttle  to  the  shares  can  hecom)>lcted.  ^Ibecpieaths- 
these  shares  to  R>  The  estate  of  A  must  make  good  the  |Miyments  which 
were  necessary  to  complete  A's  title. 

(c)  A  bequeaths  to  B>  his  shares  in  a  certain  railway.  B  accepts  the 
legacy.  After  A's  death,  a  call  is  made  in  respect  of  the  shares.  Biuust 
pay  the  call. 

(d)  A  hequenthsto  B  his  shares  ina  joint  stock  Company.  B  accepts 
the  bequest.  Afterwards  the  affairs  of  the  Company  are  wountl-up,  and 
each  shareholder  is  called  uporv  for  contribution.  The  amount  of  the 
contribution  must  be  borne  by  the  legatee. 

(e)  A  is  the  owner  of  ten  shares  in  a  railway  company.  Xt  a  meeting 
held  during  his  lifetime,  a  call  is  made  of  '^l.  per  shai-e,  payable  by  thn-e 
instalments.  A  bequeaths  his  shares  to  B,  and  dies  between  the  day 
fixeil  for  the  payment  of  the  first  an«l  the  day  fixed  for  the  payment  of 
the  second  instalment,  and  without  having  paiil  the  first  instalment.  A^s 
estate  must  pay  the  first  instalment,  and  B*  if  he  accepts  the  legacy,  must 
p  ly  the  remaining  instalments. 

28*2.     Save  as  aforesaid,  no  creditor  is  to  have  a  right  of  priority   over  Bave  as 
another,  by  reason  that  his  debt  is  secured  by  an  instrument   under   seal,  [['.IJ^lTiVM' *'\,,,,^ 
or  on  any  »)ther  ai'coiuit.     But  the  executor  or  administrator  shall  pay  all  ocjnHny  ami' 
such  debts  as  he  knows  of,  including  his  own,-equHlly  and  rateably,  as  far  rutiruMy. 
as  the  assets  of  the  deceased  will  c  xiend. 

This  section  is  incorporated  as  s.  104;  in  the  Probate  and  .Vilministration 
Act  V.  of  1881. 

# 

RELiaious  Societies'  Act  I.  of'  1880. 

Rbcbivbd  tub  Assbnt  of  the  Governor-Gbneral  on  thj? 
9ru  January  1880. 

An  Act  to  confer  certain  powers  on  Religious  Societies* 
Whereas  it  is  expedient  to  sim|)lify  the  manner  in  which  certain  bodies  Proamblc. 
of  persons  as.sociatcil  for  the  purpose  of  maintaining  religions  worship 
may  hold  property  accpiired  for  such  purpose,  and  to  proviile  for  the  dis- 
Kolution  of  such  bodies  and  the  adjustment  of  their  afi^airs  uiul  for  the 
decision  of  certain  questions  relating  to  such  bodies  :  It  is  hereby  enacted 
as  follows: — 

1.  This  Act  may  be  called  "The  Religious  Societies'  Act,  1880."  Short  title. 

It  shall  come  into  force  at  once  ;  and  Comraencemeut 

shall  extend  to  the  whole  of  British  India  ;  Local  est4;nt. 

but  nothins^  herein  containe<l  shall  apidy  to  any  Hindus.  MnharamadHns 
or  Bmldhists,  or  to  nny  persons  whom  the  Governor  General  in  Council 
may,,  from  time  to  time,  by  notification  in  the  Gorzette  of  Indian,  exclude 
from  the  operation  of  this  Act. 

2.  Wlienany  body  of  persons  associated  f«»r  the  purpose  of  maintain-  Api>omtment  of 
ing  religious  worship  has  acquired,  or  hereafter  shall  acqfiire,  any  pro-  "'*^^  tmswe  in 
perty,  otiiorwist* 

and  such  property  has  been  or  hereafter  shall  be  vested  in  trustees  in  piovided  for. 
trust  for  such  body, 

and  it  becomes  necessary  to  api>oint  a  new  trustee  in  the  place  of  or  in 
addition  to  any  such  trustee  or  any  trustee  ap{)oiuted  in  ihe  manner 
hereinafter  prescribed, 
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ai>d  no  manner  of  appointinp  such  new  trustee  is  prescribed  by  iinr 
instrument  by  which  such  property  was  go  vested  or  by  which  th«  tru>t» 
on  which  it  is  hehl  have  been  declared,  or  such  new  trustee  cannot  lor  any 
reason  be  appointed  in  the  manner  so  prescribed^ 

such  new  trustee  may  be  appointed  in  such  manner  as  may  be  agreed 
upon  by  such  body,  or  by  a  majority  of  not  less  thwu  tuo-thirds  ol  t»»e 
menilKM-s  of  such  body  act«ally  present  at  the  meeting  at  which  the 
appointment  is  made. 

3.  Every  apirointinent  of  new  trttstees  under  st-etion  2  shall  be  made 
to  ap)K*ar  by  some  nu'morandum  under  tlu;  haml  of  the  chairman  for  the 
time  he\n^  of  the  meeting  at  which  such  appointment  is  made. 

Such  memoniudum  shuU  be  in  the  form  set  f.»rth  in  the  schedule  hereto 
annexfd,  or  as  near  thereto  as  circumstances  allow,  shall  be  executed  and 
attested  by  two  or  more  credible  witnesses  in  the  presence  of  suf  h  meetiujj, 
and  shall  be  deemed  to  be  a  document  of  which  the  rej^istration  is  required 
by  the  Indian  Kegi>tr}ition  Act,  1877,  section  stventeen. 

4.  When  any  new  trustees  hiive  been  appointed,  whether  in  the 
mnnner  prescribed  by  any  such  iustiument  as  aforesaid  or  in  the  manner 
hereinbefore  provided,  the  property  snl»ject  to  the  trust  shall  forthwith, 
notwithstanding  an> thing  contained  in  any  such  instrument,  become 
vested,  without  any  conveyance  or  other  assurance,  in  sneh  new  trustees 
and  the  old  continuing  trustees  jointly,  or,  if  there  are  no  old  e<Mitinuing 
trustees,  in  such  new  tiusters  wholly,  upon  the  same  trusts,  anil  *\itli  and 
subject  to  the  same  powers  and  provisions,  as  it  was  vested  in  the  old 
trustees. 

5.  Nothing  herein  contained  shall  be  deemed  to  invalidate  any 
appointment  of  new  trustees,  or  any  conveyance  of  any  property,  which 
may  hereafter  be  made  as  he»etoi'ore  was  by  law  required. 

6.  Any  niiml>er  not  less  than  three-fifths  of  the  members  of  any  such 
bmly  as  af«>resHid  may  at  a  meiting  convened  for  the  pnrpo^e  deiern  ine 
that  such  bt»dy  shall  be  di.^sohcil  i  and  thereupon  it  shall  be  dissolved 
forthwith,  or  at  the  time  ihen  wgreeil  upon  ;  and  all  necessnry  steps  shall 
be  tAken  for  the  disposal  and  settlement  of  the  pro|»ert>  of  such  bmly,  its 
claims  and  liabdities.  accortling  to  the  rules  of  such  IkmIv  J^ppl'cable 
thereto,  if  any,  and  if  not,  then  as  such  body  ai  such  meeting  may  deter- 
mine : 

Provided  that,  in  the  event  of  any  dis|>ute  arisinjj  among  the  nerobers 
of  such  hotly,  the  adjustment  of  its  affairs  shall  l>e  referred  to  the 
principal  (.\»urt  of  orii;nial  civil  juiisdiction  of  the  district  in  which  the 
chief  building  of  such  body  is  situate  ;  and  the  Court  shall  make  such 
onler  in  the  uiattir  as  it  deems  tit. 

7.  If  U|>on  the  dissoUiti  »n  of  any  such  IxKly  there  remains,  after  the 
s*tisfacti(»n  of  all  its  debts  antl  liubili lies,  any  pro|>erty  whatsoever,  the 
same  shall  n<»t  be  ]Miid  to  or  distributed  among  the  members  of  such  bcKiy 
or  any  of  them,  but  shall  l>e  gi\en  to  s<ime  other  body  of  |)ersoDs 
as-sociated  for  the  pur|>ose  of  maintaining  reli^ji^ms  w.^rship  or  %ome  otbfj* 
re  igious  or  charitable  ]>ur|K)se  to  Ih?  detenriticd  by  the  votes  <»f  not  I«rss 
than  tliree-tifths  of  the  mond>ers  pres*'nt  at  a  meeting  conveneil  in  this 
behalf,  or  in  default  thereof  by  si;oh  Court  as  last  aforesaid. 

S,  Nothing  in  sections  six  and  seven  shall  be  deeme<l  to  affrrt  any 
provision  contained  iu  an\  in>tjumeul  for  the  dissolution  of  such  body, 
or  for  the  payment  or  di^tiihution  oi  siich  property. 

9.  When  atiy  qtresti<m  arises,  either  in  connection  with  the  matters 
hereinbt^fore  referred  to.  or  otherwise,  as  to  whether  any  person  is  a 
inond>cr  of  any  such  body  as  aforesaid,  or  as  to  the  validity  of  an\  ap]»oxiit> 
ment  under  this  Act.  any  |>ei son  ill! crest ed  in  such  question  ma}  appK 
by  jH'titnm  to  the  lliirh  Court  (ot  its  opiuion  on  such  «)uesTion.  A  copy 
of  such  |>etition  shad  Ih:  sertrd  U|>t>n,  »ud  the  hearing  thereof  may  he 
atteude<1  by.  such  other  iKi>ons  mtcrcticd  in  the  question  as  the  Court 
thinks  tit/ 
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Any  opinion  given  by  the  Court  on  an  ap]>lication  under  this  section 
shall  be  ileemcMl  to  hare  the  force  of  a  tleclHratoiy  decree. 

The  cosU»  of  every  application  under  this  section  shall  be  in  the  discre- 
tion of  the  Court. 


THE  SCUEDULE. 

{See  Section  3.) 

Meraornndum  of  the  appointment  of  new  trustees  of  the  {describe  the 
churchy  chapel,  or  other  baildivr;s  and  property)  s'tuate 
at  a  meeting  duly  convened  and  held  for  tliHt  purpose  {in  the  vestry  of  the 
said  )  on  the  day  of  18  A.B. 

of  Chairman. 

Names  and  description  of  all  the  trustees  on  the  constitution  or  last 
a)>pointment  of  trustees,  made  under  the  day  of 

{here  insert  the  same.) 
Name  and  descriptions  of  all  the  trustees  in  whom  the  said  {chapel 
and  property)  now  became  legally  vested. 
First. — Old  continuing  trustees: — 

{here  insert  the  same.) 
Second. — New  trustees  now  chosen  an<l  appointed  : — 
{here  insert  the  same.) 
Dated  this  day  of  18         • 

SSigned  by  the  said  A.  B.  as  Chair-  " 


man  of  the  said  Meetinjr,  at  Hud  in 
the  presence  of  the  said  Meeting  on 
the  day  and  year  aforesaid  iu  the 
presence  of — 

CD, 
E.  F. 


A.  B., 

Chairman  of  the  said  Meeting. 


The  Presidekcy  Small  Cause  Courts'  Act 
XV.  OP  1882- 

15.     No  Judge  or  other  officer  appointed  under  this  Act  shall,  during  jmiyeor  other 
his  continuance  as  such  Judge  or  officer,  either  bv  himself  or  as  a  partner  "fti**'''  '"'t  to 
of  any  other  person,  practise  or  act,  either  directly  or  innirectly,  as  an  tratle. 
advocate,    attorney,  vakil  or  other  legal  practitioner,  or  be  coneerned, 
either  on   his  own  account  or  for  any   other  person,  or  as  the  partner 
of  any  other  person,  in  any  trade  or  profession. 

Any  such  Judge  or  officer  so  practising,  acting  or  concerned  shall  be 
deemed  to  have  committed  an  offence  under  section  108  of  the  Indian 
Penal  Code. 

Nothing  herein  contained  shall  be  deemed  to  prohibit  any  snch  Judge 
or  officer  from  being  a  member  of  any  Company  incorporated  or  registered 
under  Koyal  Charter,  Letters  Patent,  Act  of  Parliament  or  Act  of  any 
British  Indian  legislature.  \ 

18.     Subject  to  the  exceptions  in  section  nineteen,  the  Small  Cause  suitK  in  which 
Court  shall  have  jurisdiction  to  try  all  suits  of  a  civil  nature —  (Jimrt  hun 

when  the  amount  or  value  of  the  kubject-matter  does  not  exceed  two  •'^^*'*  '^'t-ion. 
thousand  rupees :  and 

(a)  the  cause  of  action  has  arisen,  either  wholly  or  in  part,  within  the 
local  limits  of  the  jurisdiction  of  the  Small  Cause  Court  and  the  leave  of 
the  Court  has,  for  reasons  to  be  recorded  by  it  iu  writing,  been  given 
befiM-e  the  institution  of  the  suit;  or 

{b)  all  the  defendants,  at  the  time  of  the  institution  of  the  suit, 
actually  and  voluntarily  reside,  or  carry  on  business,  or  personally  work 
for  gam,  within  such  local  limits ;  or 
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(c)  any  of  tlic  defendants,  at  the  time  of  the  institution  of  tlie  suits, 
actually  ami  voluntarily  resides,  or  carries  on  business,  <»r  persiumlly 
Works  for  j?ain,  within  such  local  limits,  and  either  the  leave  of  the  Court 
has  been  piven  before  the  institution  of  the  suit,  or  the  defendants  who 
do  not  reside,  or  CRrry  on  business,  or  ))er8onHlly  work  for  gain,  as 
aforesaid,  acquiesce  in  such  institution. 

Explanation  J.— When  in  any  suit  the  sum  claimed  is,  by  a  aet-off 
admitted  by  both  parties,  reduced  to  a  balance  not  exceeiling  two 
thousand  rupees,  the  Small  Cause  Court  shall  have  jurisdiction  to  try 
such  suit. 

Explanation  11. — Where  a  person  has  a  permanent  dwelling  at  one 
place  and  also  a  lodging  at  another  place  for  a  temporary  purpose  only, 
he  shall  be  deemed  to  reside  at  both  places  in  res|)ect  of  any  cause  of 
action  arising  at  tl»e  place  where  he  has  such  temporary'  lodging. 

Explanation  III. — A  Cor|)oration  or  Company  shall  be  deemed  to 
carry  on  business  at  its  sole  or  principal  otlice  in  British  Indiii,  or  in 
res|)ect  of  any  cause  of  action  arising  at  any  place  where  it  has  also  a 
subordinate  ofBce,  at  such  place. 


Entry  in  public 
reronl,  mat  If  in 
IHTlbrnmncf  of 
fluty  cnj«»itiotl 
by  iuw,  whcu 
relevant. 

Fads  of  which 
Court  muHt 
takp  juilicial 
notice. 


Public 
doeuuients. 


Privnto 

documontfl. 
Gertiflwl  copies 
of  public 
docuiueuts. 


Production  of 
8ucb  copies. 


Indian  Evidence  Act  I.  of  1872. 

3/>.  An  entry  in  any  public  or  other  official  book,  register  or  record, 
stating  a  fact  in  is^ue  (»r  relevant  fact,  an<l  made  by  a  public  servant  in 
the  discharge  of  his  official  duty,  or  by  any  other  person  in  performance 
of  a  duty  specially  enjoined  by  the  law  of  the  country  in  which  such 
book,  register,  or  rec(»rd  is  kept,  U  itself  a  relevant  fact. 

57.  The  Court  shall  take  judicial  notice  of  the  following  facts  : 
(0.)  All  seals  of  which  English  Courts  wi»uld  take  judicial  notice  : 
the  seals  of  all  the  Courts  of  British  India,  and  of  all  Courts  <mt  of 
Briti.nh  India,  established  by  the  authority  of  the  Governor  General  or 
any  Local  Government  in  Council :  the  seals  of  Courts  of  Admiralty  and 
Maritime  Jurisdiction  and  of  Notaries  Public,  and  all  seals  which  any 
])erson  is  authorised  to  use  by  any  Act  of  Parliament  or  other  Act  or 
Regulation  having  the  force  of  law  in  British  India. 

Public  Documents. 

7-i.     The  following  documents  are  public  documents : — 

1.  Documents  forming  the  Acts,  or  records  of  the  Acts — 
(i.)  of  the  sovereign  authority, 

(ii.)  of  official  bodies  and  tribunals,  and 

(iii.)  of  pubhc  officers  legislative,  judicial,  and  executive,  whether  of 
British  Imlia,  or  of  any  other  part  of  Iler  Majesty's  domi- 
nions, or  of  a  foreign  country. 

2.  Public  records  kept  in  British  India  of  private  documents. 

75.  All  other  documents  are  private. 

76.  Every  public  officer  having  the  custody  of  a  public  document 
which  any  person  has  a  right  to  inspect,  shall  give  that  persim  on 
demand  a  copy  of  it  on  payment  of  the  legal  fees  therefor,  together 
with  a  certifii'ate  written  at  the  foot  of  such  copy  that  it  is  a  true  copy  of 
such  document  or  part  thereof,  as  the  case  may  be,  and  such  certiticHte 
shall  be  dated  and  subscribed  by  such  officer  with  his  name  and  his 
official  title,  and  shall  be  sealed  whenever  such  officer  is  authorised  by 
law  to  make  use  of  a  seal,  and  such  copies  so  certified  shall  be  called 
certified  copies. 

Explanation, — Any  officer  who  by  the  ordinary  course  of  official  duty 
is  authorised  to  deliver  such  copies  shall  be  deemed  to  have  the  custody 
of  such  documents  within  the  meaning  of  this  section. 

77.  Such  certified  copies  may  be  produced  in  proof  of  the  contents  of 
the  public  duciiinents  or  parts  of  the  public  documents  of  which  they 
purport  to  be  copies. 
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Presumptions  as  to  Documents. 

79.     The  C  »iirt  shall  presume  every  ilociiment  purporting  to  be  a  cer-  Presumption  ns 
tifiecl  copy,  or  other  ilocument  which  is  by  law  <Ieclare(l  to   be  a<in)issible  ^  certifled"''*^ 
hs  eviilfiice  of  any  |Mirticular  fact,  an«l  whicli  purports  to  be  iluly  certifietl  copies. 
by  any  officer  in  British  India,  or  by  any   officer  in  any  Native  Stftte  in 
alliance  with  Her  Majesty  who  is  duly  authorised  thereto  by  the  Gov- 
ernor General  in  Couucil,  to  be  genuine  :  Provided  that  such  ilocument 
is  subHantially  in  the  f«)rm,  and  purports  to  be  executed  in   the  manner 
directed  by  law  in  that  behalf.     The  C«»urt  shall  also  presume  that  any 
officer  by  whom  any  such  document  purports  to  be  signed  or  certified, 
held,  when  he  signed  it,  the  official  character  which  he  claims  in  such 
paper. 

81.  The  Court  shall  presume   the  genuineness  of  every  document  r^*""^^'*'^*'"  ** 
purporting  to  be  the  London  Gazette,  or  the  Gazette  of  India^  or  the 
Government  Gazette  of  any  Local  Government,  or  «»f  any  colony,  depen- 
dency, or  possession  of  the  British  Crown,   or   to  be   a   newspaper   or 

journal,  or  to  be  a  copy  of  a  private  Act  of  Parliament  printed  by  the 
Queen's  Printer,  and  of  every  document  purj)orting  to  be  a  document 
directed  by  any  law  to  be  kept  by  any  i)erson,  if  such  document  is  kept 
substantially  in  the  form  required  by  law  and  is  produced  from  proper 
custotly. 

82.  When  any  document  is  produced  to  any  Court  purporting  to  be  Pregnroption  as 
a  document  which,  by  the  law  in  force  for  the  time  being  in  England  or  V*,i^^°Ti**"L 
Ireland,  would  l>e  admissible  in  proof  of  any  particular  in  any  Court  oi  BtiRhuid 
Justice  ill  England  or   Ireland  without  proof  of  the  seal  or  stamp  or  without  proof 
signature  authenticating  it,  or  of  the  judicial  or  official  character  claimed  gj^ture. 

by  the  person  by  whom  it  purports  to  be  signed,  the  Court  shall  presume 
that  such  seal,  stamp,  or  signature  is  genuine,  and  that  the  |>erson  sigii- 
inir  it  held  at  the  time  when  he  signed  it  the  judicial  or  official  character 
which  he  claims, 

and  the  document  shall  he  admissible  for  the  same  purpose  for  which 
it  would  be  admissible  in  England  or  Ireland. 

114.     The   Court  may  presume  the  existence  of  any  fact   which  it<^<^«rtmaj 
thinks  likely  to  have  hap])ened,  regard  being  had  to  the  common  course  existent}  of 
of  natural  events,  human  conduct,  and  public  and  private  business,  in  certain  facte, 
their  relation  to  the  facts  of  the  particular  case. 

{e)     That  judicial  and  official  acts  have  been  regularly  performed  ; 

(/)    That  the  common  course  of  business  has  been  followed  in  parti- 
cular cases. 

132.     A  witness  shall  not  be  excused  from  answering  any  question  as  J^jl;^^]  ^f^ 
to  any  matter  relevant  to  the  matter  in  issue  in  any  suit  or  in  any  civil  anhwcrin>;on 
or  criminal  preceeding,  upon  the  ground  that  the  answer  to  such  ques-  KronndtiiBt 
tion  will  criminate,  or  may  tend,  directly  or  indirectly,  to  criminate  such  crimiaate.* 
witness,  or  that  it  will  expose,  or  tend,  directly  or  indirectly,  to  expose 
such  witness  to  a  penalty  or  forfeiture  of  nny  kind  ; 

Provitled  that  no  such  answer  which  a  witness  shsU  be  compelled  to  give  Proviso, 
shall  subject  him  to  any  arrest  or  prosecution,  or  be  proved  against  him 
in  any  criminal  proceeding,  except  a  prosecution  for  giving  false  evidence 
by  such  answer. 
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In  Ihe  nifjh  Court  of  Judicature  at  Bomhaif. 

In  Appeals  from  the  Ordinary  Original  Civil 
JuRisDiariON. 

The  following  riilos  shall  come  into  force  on  the 
1st  January  1883  in  s'lporsession  of  the  rules  in 
Chapter  IV.,  pa<^e  45,  High  Court  Rules: — 

1.  A  memorandum  of  appeal  shall  be  in  the 
Form  A  hereto  annexed,  and  shall  be  accompanied 
by  a  copy  of  the  decree  or  order  appealed  against, 
but  a  copy  of  the.judgment  shall  not  be  required- 

2.  The  memorandum  shall  be  presented  to  the 
prothonotary  (except  in  insolvency  matters,  when  it 
may  be  presented  to  the  Judge  in  Cliambers  or  to 
any  division  Court). 

3.  With  the  memorandum  of  appeal  the  appel- 
lant shall,  unless  allowed  to  appeal  as  a  pauper  or  a 
wife  in  a  divorce  case,  deposit  in  Court  the  sum  of 
Rupees  500  as  security  for  the  costs  of  the  respond- 
ent, or,  if  more  than  one,  for  the  costs  of  each 
respondent  having  different  interests  and  appearing 
by  different  attorneys,  and  shall  obtain  from  the 
prothonotary  a  certificate  of  such  deposit  having 
been  made. 

4.  If  the  memorandum  of  appeal  fulfils  the  con- 
dition of  rule  1,  is  accompanied  by  the  certificate 
in  rule  3  mentioned,  and  is  presented  within  the 
time  allowed  by  the  Limitation  Act,  the  prothono- 
tary shall  file  the  same. 

5.  The  time  requisite  for  obtaining  a  copy  of  a 
decree  or  order  within  the  meaninof  of  the  Limitation 
Act,  section  12,  shall  be  deemed  to  be  the  time 
actually  occupied  in  drawing  up  the  original  and 
issuing  a  copy  thereof,  which  shall  not  exceed  ten 
days. 

6.  The  prothonotary  shall  reject  the  memoran- 
dum of  appeal  — 

(a)  If  the  memorandum  is  not  in  accordance 
with  rule  1,  or  unaccompanied  by  the  cer- 
tificate under  rule  3. 
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(b)  If  the  appellant  has  not  applied  to  the  pro- 

thonotary  or  other  officer  whose  duty  it  is 
to  prepare  the  same,  for  a  copy  of  the 
decree  or  order  (and  if  necessary  to  have 
the  original  drawn  up)  within  20  days 
after  the  date  of  the  judgment  being  pro- 
nounced. 

(c)  If  the  memorandum  is  not  presented  within 

20  days  and  such  further  time  as  is  allowed 
by  the  preceding  rule. 

(d)  And  in  the  case  of  appeals  under  the  Indian 

Companies'  Act,  1882,  unless  the  notice 
required  by  section  169  of  the  said  Act 
has  been  given. 

7.  When  a  memorandum  of  appeal  is  filed,  the 
appellant  or  his  attorney  shall  apply  forthwith  to 
the  clerk  of  the  Judge  by  whom  the  case  was  tried, 
for  a  copy  of  the  Judge's  notes  of  the  trial,  which 
copy  must  be  certified  by  such  Judge's  clerk  and 
must  be  filed  with  the  prothonotary  at  least  two  days 
before  the  day  fixed  for  the  hearing  of  the  appeal ; 
a  copy  of  the  paper-book  must  also  be  forwarded  by 
the  appellant  or  his  attorney  to  the  clerk  of  each 
of  the  Judges  sitting  in  appeal. 

8.  The  paper- book  shall  contain  a  copy  of  the 
memorandum  of  appeal,  decree  or  order,  judgment 
(if  any),  plaint,  written  statement,  and-  exhibits, 
and  shall  be  properly  paged  and  indexed. 

9.  When  an  appeal  or  application  for  review  of 
judgment  is  prcsqnted  in  any  Court  after  the  period 
of  limitation  prescribed  therefor,  such  appeal  or 
application  shall  be  accompanied  by  an  affidavit, 
setting  forth  the  cause  of  the  delay. 

Bombay,  \8t  December  1882. 


4B 

Digitized  by 


Google 


378  HIGH    COURT    RCLBS    IN    CIVIL   APPEALS. 

Form  A. 

In  the  High  Court  of  Judicature  at  Bombay. 

Ordinary  Original  Civil  Jurisdiction  (on  its 

Appellate  Side). 

Appeal  No. 
Suit  No.  of  18     . 

i  Appellant  and 
(plaintiff  or 
defendant), 

^Respondent 
f    and  (defend- 
ant or 
plaintiff). 

the 
ff  Appellant  abovenamed   appeals  against 

g  the  of 

S         the  Honourable  Mr.  Justice 
o  in  the  above 

suit  made  on  the 
Z  day  of  188 

^         for      the     following     amongst      other 
&*         reasons:  — 

f  Ifit — That   (here  follow  the   grounds 

fq*  of  appeal). 


•4^ 


n3 


s 


Digitized  by 


Google 
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REGULATIONS  FOR  MANAGEMENT  OF  THE  COMPANY. 

SeelSecUon  2  of  the  Indian  Companies  Aot  VL  of  1882. 

Shares, 

1.'  No  person  shall  be  deemed  to  have  accepted  any  share  in  the  Oompany 
unless  he  has  testified  his  acceptance  thereof  by  writing  under  his  hand  io  snch  f orm^ 
«8  the  Company  from  time  to  time  directs. 

2.  The  Company  may  from  time  to  time  make  snch  calls  npon  the  shareholders 
in  respect  of  all  moneys  unpaid  on  their  shares,  as  they  think  fit,  provided  that 
twenty-one  days*  notice  at  least  is  given  of  each  call ;  and  each  shareholder  shall  be 
liable  to  pay  the  amount  of  calk  so  made  to  the  persons  and  at  the  times  and  places 
appointed  by  the  Company. 

3.  A  call  shall  be  deemed  to  have  been  made  at  the  time  when  the  resolution 
authorising  such  call  was  passed^ 

4.  If  before  or  on  the  day  appointed  for  payment,,  any  shareholder  does  not 
pay  the  amount  of  any  call  to  which  he  is  liable,  then  such  shareholder  shall  bo 
liable  to  pay  interest  for  the  same  at  the  rate  of  &  per  cent,  per  annum  from  the 
day  appointed  for  the  payment  thereof  to  the  time  of  the  actual  payment. 

5.  The  Company  may,  if  they  think  fit,  receive  from  any  of  the  shareholders 
willing  to  advance  the  same  all  or  any  part  of  the  moneys  due  npon  their  respective 
shares  beyond  the  sums  actually  called  for  ;  and  upon  the  moneys  so  paid  in  advance, 
or  so  much  thereof  as  from  time  to  time  exceeds  the  amount  of  the  calls  then  made 
upon  the  shares  in  respect  of  which  such  advance  has  been  made,  the  Company  may 
pay  interest  at  such  rate  as  the  shareholder  pacing  raoh  sum  in  advance  and  the 
Company  agree  upon. 

6.  If  several  persona  are  registered  as  joint  holders  of  any  shaie,  any  one  of 
such  persons  may  give  effectual  receipts  for  any  dividend  payable  in  respect  of  such 
share. 

7.  The  Company  may  decline  to  register  any  transfer  of  shares  made  by  » 
ehareholder  who  is  indebted  to  them. 

8.  Every  shareholder  ahall,  on  payment  of  such  sum  not  exceeding  eight 
annas  as  the  Company  may  prescribe,  be  entitled  to  a  certificate,  under  the  common 
seal  of  the  Company,  specifying  the  share  or  shares  held  by  him,  and  the  amount  paid 
op  thereon. 

9.  If  snch  certificate  is  worn  out  or  lost,  it  may  be  renewed  on  payment  of 
such  sum,  not  exceeding  eight  annas,  as  the  Company  may  prescribe. 

10.  The  transfer  books  shall  be  closed  during  the  fourteen  days  immediately 
preceding  the  ordinary  general  meeting  in  each  year. 

Transmission  of /Shares, 

11.  The  executors  or  administrators  or  representatives  of  a  deceased  share- 
holder shall  be  the  only  persons  recognised  by  the  Company  as  having  any  title  to 
his  share. 

12.  Any  person  becoming  entitled  to  a  share  in  consequence  of  the  death ^ 
bankruptcy,  or  insolvency  of  any  shareholder,  or  in  consequence  of  the  marriage  of 
any  female  shareholder,  or  in  any  way  other  than  by  transfer,  may  be  registered  as 
a  shareholder,  upon  such  evidence  being  produced  as  may  from  time  to  time  be 
required  by  the  Company. 

13.  Any  person  who  has  become  entitled  to  a  share  in  any  way  other  than  by 
transfer  may,  instead  of  being  registered  himself,  eleet  to  have  some  person  to  be 
named  by  him  registered  as  a  holder  of  such  share. 

14.  The  person  so  becoming  entitled  shall  testify  such  election  by  executing 
to  his  nominee  a  transfer  of  such  share. 

15.  The  instrument  of  transfer  shall  be  presented  to  the  Company,  accom- 
panied with  such  evidence  as  they  may  require  to  prove  the  title  of  the  transferor^ 
and  thereupon  the  Company  shall  register  the  transferee  as  a  shareholder. 
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Forfeiture  qfSharei. 

16.  If  any  sharebolder  fails  to  pay  any  call  dae  on  the  appointed  day,  the 
Company  may  at  any  time  thereafter,  daring  sach  time  as  the  call  remains  unpaid, 
Rerve  a  notice  on  him  requiring  him  to  pay  saoh  call,  together  with  any  interest 
tbat  may  have  accrued  by  reason  of  such  non-payment. 

17.  The  notice  shall  name  a  further  date,  and  a  place  or  places  being  a  place 
or  places  at  which  calls  of  the  Company  are  usually  made  payable,  on  and  at  which 
Huch  call  is  to  be  paid.  It  shall  also  state  that,  in  the  event  of  non-payment  at  the 
time  and  place  appointed,  the  shares  in  respect  of  which  such  call  was  made  will  be 
liable  to  be  forfeited. 

18.  If  the  requisitions  of  any  such  notice  as  aforesaid  are  not  complied  with, 
any  share  in  respect  of  which  such  notice  has  been  given  may  be  forfeited  by  a 
resolution  of  the  Directors  to  tbat  effect. 

19.  Any  shares  so  forfeited  shall  be  deemed  to  be  the  property  of  the  Com- 
pany, and  may  be  disposed  of  in  such  manner  as  the  Company  thinks  fit. 

20.  Any  shareholder  whose  shares  have  been  forfeited  shall  notwithstanding 
be  liable  to  pay  to  the  Company  all  calls  owing  upon  such  shares  at  the  time  of  the 
forfeiture. 

Increctse  in  Capital, 

21.  The  Company  may,  with  the  sanction  of  the  Company  previously  given 
in  general  meeting,  increase  its  capitaL 

22.  Any  capital  raised  by  the  creation  of  new  shares  shall  be  considered  as 
part  of  the  original  capital,  and  shall  be  subject  to  the  same  provisions  in  all 
respects,  whether  with  reference  to  the  payment  of  calls,  or  the  forfeiture  of  shares 
on  non-payment  of  calls,  or  otherwise,  as  if  it  had  been  part  of  the  original  oapital. 

General  MeeUngt. 

23.  The  first  general  meeting  shall  be  (held  at  such  time,  not  being  more  than 
twelve  months  after  the  incorporation  of  the  Company,  and  at  such  place  as  the 
Directors  may  determine. 

24.  Subsequent  general  meetings  shall  be  held  ac  such  time  and  place  as  may 
be  prescribed  by  the  Company  in  general  meeting  ;  and  if  no  other  time  or  place 
is  prescribed,  a  general  meeting  shall  be  held  on  the  first  Monday  in  February  in 
every  year,  at  such  place  as  may  be  determined  by  the  Directors. 

25.  The  abovementioned  general  (meetings  shall  be  called  ordinary  meetings ; 
all  other  general  meetings  shall  be  called  extraordinary. 

26.  The  Directors  may,  whenever  they  think  fit,  and  they  shall,  upon  a  re- 
quisition made  in  writing  by  any  number  of  shareholders  holding  in  the  aggregate 
not  less  than  one-fifth  part  of  the  shares  of  the  Company,  convene  an  extraordinary 
general  meeting. 

27.  Any  requisition  so  made  by  the  shareholders  shall  express  the  object  of 
the  meeting  proposed  to  be  called,  and  shall  be  left  at  the  registered  office  of  the 
Company. 

28.  Upon  the  receipt  of  such  requisition,  the  Directors  shall  forthwith  pro- 
ceed to  convene  a  general  meeting.  If  they  do  not  proceed  to  convene  the  same 
within  twenty-one  days  from  the  date  of  the  requisition,  the  requisitionists,  or  any 
other  shareholders  holding  the  required  number  of  shares,  may  themselves  convene 
a  meeting. 

29.  Seven  days'  notice  at  the  least,  specifying  the  place,  the  time,  the  hour 
of  meeting  and  the  purpose  for  which  any  general  meeting  is  to  be  held,  shall  be 
given  by  advertisement,  or  in  such  other  manner  (if  any)  as  may  be  prescribed  by  the 
Company. 

See  In  re  Indian  ZoedoneCo.  26^  Ch,Div.  70;  and  Buckley,  4th  Ed.,  p.  161 

30.  Any  shareholder  may,  on  giving  not  less  than  three  days*  previous  notice, 
submit  any  resolution  to  a  meeting  beyond  the  matters  contained  in  the  notice  given 
of  such  meeting. 

31.  The  notice  required  of  a  sbaroholder  shall  be  given  by  leaving  a  copy  of 
the  resolution  at  the  registered  office  of  the  Company. 

32.  No  business  shall  be  transacted  at  any  meeting,  except  the  deolarati  on 
of  a  dividend,  unless  a  quorum  of  shareholders  is  present  at  the  oommencement  of 


Digitized  by 


Google 


Ill 

8ooh  bosiness  ;  and  loch  qaoram  shall  be  ascertained  as  follows  (that  is  to  say)  if 
the  shareholders  belonging  to  the  Company  at  the  time  of  the  meeting  do  not  exc«;ed 
ten  in  nnmber,  the  qooram  shall  be  five  ;  if  they  exceed  ten,  there  shall  be  added 
to  the  above  qnornm  one  for  every  five  additional  shareholders  np  to  fifty,  and  cue 
for  every  ten  additional  shareholders  after  fifty,  with  this  limitation,  that  it  shall 
not  be  necessary  for  any  qnornm  in  any  case  to  exceed  forty. 

33.  If  within  one  honr  from  the  time  appointed  for  the  meeting  the  required 
nomber  of  shareholders  is  not  present,  the  meeting,  if  convened  upon  the  reqaiaition 
of  the  shareholders,  shall  be  dissolved  ;  in  any  other  case  it  shall  stand  adjourned  to 
the  following  day  at  the  same  time  and  place  ;  and  if  at  such  adjonrned  meeting 
the  reqnired  number  of  shareholders  is  not  present,  it  shall  be  adjourned  sine  die. 

34.  The  Chairman  (if  any)  of  the  Board  of  Directors  shall  preside  as  Chair- 
man at  every  meeting  of  the  Company. 

35.  If  there  is  no  such  Chairman,  or  if  at  any  meeting  he  is  not  present  at  the 
time  of  holding  the  same,  the  shareholders  present  shall  choose  some  one  of  their 
number  to  be  Chairman  of  such  meeting. 

36.  The  Chairman  may,  with  the  consent  of  the  meeting,  adjourn  any  meeting 
from  time  to  time  and  from  place  to  place  ;  but  no  business  shall  be  transacted  at 
any  adjourned  meeting  other  than  the  business  left  unfinished  at  the  meeting  f torn 
which  the  adjournment  took  place. 

37.  At  any  general  meeting,  unless  a  poll  is  demanded  by  at  least  five  share- 
holders, a  declaration  by  the  Chairman  that  a  resolution  has  been  carried,  and  an 
entry  to  that  effect  in  the  book  of  proceedings  of  the  Company,  shall  be  sufficient 
evidence  of  the  fact,  without  proof  of  the  number  or  proportion  of  the  votes  recorded 
in  favour  of  or  against  such  resolution. 

38.  If  a  poll  is  demanded  in  manner  aforesaid,  the  same  shall  be  taken  in  such 
manner  as  the  Chairman  directs  ;  and  the  result  of  such  poll  shall  be  deemed  to  bo 
the  resolution  of  the  Company  in  general  meeting. 

Votes  of  Shareholders. 

39.  Every  shareholder  shall  have  one  vote  for  every  share  up  to  ten  ;  he  shall 
have  an  additional  vote  for  every  five  shares  beyond  the  first  ten  shares  up  to  one 
hundred,  and  an  additional  vote  for  every  ten  shares  held  by  him  beyond  the  first 
hundred  shares. 

40.  If  any  shareholder  is  a  lunatic  or  idiot,  he  may  vote  by  his  Committee  ; 
and  if  any  shareholder  is  a  minor,  he  may  vote  by  his  guardian,  or  any  one  of  hitt 
guardians  if  more  than  one. 

41.  If  more  persons  than  one  are  jointly  entitled  to  a  share  or  sharen,  the 
person  whose  name  stands  first  in  the  register  of  shareholders  as  one  of  the  holders 
of  such  share  or  shares,  and  no  other,  shall  be  entitled  to  vote  in  respect  of  the 
same. 

42.  No  shareholder  shall  be  entitled  to  vote  at  any  meeting  unless  all  calls 
due  from  him  have  been  paid,  nor  until  he  shall  have  been  possessed  of  his  shares 
three  calendar  months,  unless  such  shares  shall  have  been  acquired  or  shall  have 
come  by  bequest,  or  by  marriage,  or  by  succession  to  an  intestate's  estate,  or  by  any 
deed  of  settlement  after  the  death  of  any  person  who  shall  have  been  entitled  for 
life  to  the  dividends  of  such  shares. 

43.  Yotes  may  be  given  either  personally  or  by  proxies.  A  proxy  shall  be 
appointed  in  writing  under  the  hand  of  the  appointor,  or,  if  such  appointor  is  a 
corporation,  under  their  common  seal. 

44.  No  person  shall  be  appointed  a  proxy  who  is  not  a  shareholder,  and  the 
instrument  appointing  him  shall  be  deposited  at  the  registered  office  of  the  Company 
not  less  than  forty-eight  hours  before  the  time  of  holding  the  meeting  at  which  he 
proposes  to  vote  ;  but  no  instrument  appointing  a  proxy  shall  be  valid  after  the 
expiration  of  one  month  from  the  date  of  its  execution. 

Direeiors. 

45.  The  number  of  the  Directors,  and  the  names  of  the  first  Directors,  shall 
be  determined  by  the  subscribers  of  the  memorandum  of  association. 

46.  Until  Directors  are  appointed,  the  subscribers  of  the  memorandum  of 
association  shall  for  all  the  purposes  of  this  Act  be  deemed  to  be  Directors. 
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Power$  of  Direetors. 

47.  The  boainess  of  the  Company  shall  be  managed  by  the  Direetort,  who 
may  exercise  all  snoh  powers  of  the  Company  as  are  not  by  this  Act  or  by  the  articles 
of  association  (if  any)  declared  to  be  exercisable  by  the  Company  in  general 
meeting,  subject  nevertheless  to  any  regulations  of  the  articles  of  association,  to  the 
provisions  of  this  Act,  and  to  snch  regulations,  not  being  incouRistent  with  the 
aforesaid  regulations  or  provisions,  as  may  be  prescribed  by  the  Company  in  general 
meeting  ;  but  no  regulation  made  by  the  Company  in  general  meeting  shall  invali- 
date any  prior  act  of  the  Directors  which  would  have  been  valid  if  such  regulation 
had  not  been  made. 

Disqualification  of  Directors, 

48.  The  office  of  Director  shall  be  vacated — 

If  he  holds  any  other  office  or  place  of  profit  under  the  Company. 

If  be  becomes  bankrupt  or  insolTent. 

If  he  is  concerned  in  or  participates  in  the  profits  of  any  contract  with  the 
Company. 

If  he  participates  in  the  profits  of  any  work  done  for  the  Company. 

But  the  above  rales  sh^l  be  subject  to  the  following  exoeptioM  :^that  no 
Director  shall  vacate  his  office  by  reason  of  his  being  a  shareholder  in  any  incor- 
porated Company  which  has  entered  into  contracts  with  or  done  any  work  for  the 
Company  of  which  he  is  Director  ;  nevertheless  he  shall  not  vote  in  respect  of  snch 
contract  or  work  ;  and  if  he  does  so  vote,  his  vote  shall  not  be  counted,  and  he  shall 
incur  a  penalty  not  exceeding  five  hundred  rupees. 

Rotation  of  Directori, 

49.  At  the  first  ordinary  meeting  after  the  incorporation  of  the  Company, 
the  whole  of  the  Directors  shall  retire  from  office  ;  and  at  the  first  ordinary  meeting 
in  every  subsequent  year  one-third  of  the  Directors  for  the  time  being,  or,  if  their 
number  is  not  a  multiple  of  three,  then  the  number  nearest  to  one-third,  shall  retire 
from  office. 

50.  The  one-third  or  other  nearest  number  to  retire  during  the  first  and 
second  years  ensuing  the  incorporation  of  the  Company  shall,  unless  the  Directors 
agree  among  themselves,  be  determined  by  ballot  ;  in  every  subsequent  year  the  one- 
third  or  other  nearest  number  who  have  been  longest  in  office  shall  retire. 

51.  A  retiring  Director  shall  be  re-eligible. 

52.  The  Company  at  the  general  meeting  at  which  any  Directors  retire  in 
manner  aforesaid  shall  fill  up  the  vacated  offices  by  electing  a  like  number  of  persons. 

53.  If  at  any  meeting  at  which  an  election  of  Directors  ought  to  take  place 
no  such  election  is  made,  the  meeting  shidl  stand  adjourned  till  the  next  day,  at  the 
same  time  and  place  ;  and  if  at  such  adjourned  meeting  no  election  takes  place,  the 
former  Directors  shall  continue  to  act  until  new  Directors  are  appointed  at  the 
first  ordinary  meeting  of  the  following  year. 

54.  The  Company  may  from  time  to  time,  in  general  meeting,  increase  or 
reduce  the  number  of  Directors,  and  may  also  determine  in  what  rotation  auoh 
increased  or  reduced  number  is  to  go  out  of  office. 

55k  Any  casual  vacancy  occurring  in  the  Board  of  Directors  may  be  filled  up 
by  the  Directors  ;  but  any  person  so  chosen  shall  retain  his  office  so  long  only  as  the 
vacating  Director  would  have  retained  the  same  if  no  vacancy  had  oocnried. 

Proceedings  of  Directors, 

56.  The  Directors  may  meet  together  for  the  despatch  of  business,  adjourn, 
and  otherwise  regulate  their  meetings  as  they  think  fit,  and  determine  the  quorum 
necessary  for  the  triinsaction  of  business.  Questions  arising  at  any  meeting  shall  be 
decided  by  a  majority  of  votes.  In  case  of  an  equality  of  votes,  the  Chairman,  in 
addition  to  his  original  vote,  shall  have  a  casting  vote.  A  Director  may  at  any  time 
bumi'iua  a  meetiug  of  the  Directors. 

bl.  Tht)  Directors  may  elect  a  Chairman  of  their  meetings  and  determine 
the  period  for  which  he  is  to  hold  office  ;  but  if  no  such  Chairman  is  elected,  or  if  at 
any  meeting  the  Chairman  is  not  present  at  the  time  appointed  for  holding  the  same, 
the  Directors  present  shall  choose  some  one  of  their  number  to  be  Chairman  of  such 
meetiog. 
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58.  The  Directors  may  delegate  any  of  their  powers  to  Oominitteed  oonsieting  of 
eooh  member  or  members  of  their  body  as  they  think  fit.  Any  Committee  so  formed 
shall,  in  the  exercise  of  the  powers  so  delegated,  conform  to  any  regulations  that  may 
be  imposed  on  them  by  the  Directors. 

59.  A  Committee  may  elect  a  Chairman  of  their  meetings.  If  no  such  Chair- 
man is  elected,  or  if  he  is  not  present  at  the  time  appointed  for  holding  the  same,  the 
members  present  shall  choose  one  of  their  number  to  be  Chairman  of  sooh  meeting. 

60.  A  Committee  may  meet  and  ad jonrn  as  they  think  proper.  Questions  at 
any  meeting  shall  be  determined  by  a  majority  of  votes  of  the  members  present ;  and 
in  case  of  an  equal  division  of  votes,  the  Chairman  shall  have  a  casting  vote. 

61.  All  acts  done  by  any  meeting  of  the  Directors,  or  of  a  Committee  of  Direc- 
tors, or  by  any  person  acting  as  a  Director,  shall,  notwithstanding  that  it  be  after- 
wards discovered  that  there  was  some  defect  in  the  appointment  of  any  snch  Direc- 
tors or  persons  acting  as  aforesaid,  or  that  they  or  any  of  them  were  disqualified,  be 
as  valid  as  if  every  such  person  had  been  duly  appointed  and  was  qualified  to  be  a 
Birector. 

62.  The  Directors  shall  cause  minutes  to  be  made  in  books  provided  for  the 
purpose — 

(1)  Of  all  appointments  of  officers  made  by  the  Directors ; 

(2)  Of  the  names  of  the  Directors  present  at  each  meeting  of  Directors  and 
Committees  of  Directors ; 

(3)  Of  all  orders  made  by  the  Directors  and  Committees  of  Directors ;  and 

(4)  Of  all  resolutions  and  proceedings  of  meetings  of  the  Company,  and  of  the 
Directors  and  Committees  of  Directors. 

And  any  such  minute  as  aforesaid,  if  signed  by  any  person  purporting  to  be  the 
Chairman  of  any  meeting  of  Directors  or  Committee  of  Directors,  shall  be  receivable 
in  evidence  without  any  further  proof. 

63.  The  Company,  in  general  meeting,  may  by  a  special  resolution  remove 
any  Lirector  before  the  expiration  of  his  period  of  office,  and  appoint  another  quali- 
fied person  in  his  stead.  The  person  so  appointed  shall  bold  office  during  such  time 
only  as  the  Director  in  whose  place  he  is  appointed  would  have  held  the  same  if  he 
had  not  been  removed. 

Dividends, 

64.  The  Directors  nuy,  with  the  sanction  of  the  Company  in  general  meeting, 
declare  a  dividend  to  be  paid  to  the  shareholders  in  proportion  to  their  shares. 

65.  The  Directors  may,  before  recommending  any  dividend,  set  aside  out  of 
the  profits  of  the  Company  such  sum  as  they  think  proper  as  a  reserved  fund  to 
meet  contingencies,  or  for  equalising  dividends,  or  for  repairing  or  maintaining  the 
works  connected  with  the  business  of  the  Company,  or  any  part  thereof ;  and  the 
Directors  may  invest  the  sum  so  set  apart  as  a  reserved  fund  upon  such  securities 
as  they,  with  the  sanction  of  the  Company,  may  select 

66.  The  Directors  may  deduct  from  the  dividends  payable  to  any  shareholder 
til  such  sums  of  money  as  may  be  due  from  him  to  the  Company  on  account  of  calls 
or  otherwise. 

67.  Notice  of  any  dividend  that  may  have  been  declared  shall  be  given  to 
«ach  shareholder,  or  sent  by  post  or  otherwisCi  to  his  registered  place  of  abode  ;  and 
«ll  dividends  unclaimed  for  three  years,  after  having  been  declared,  may  be  forfeited 
by  the  Directors  for  the  benefit  of  the  Company. 

68.  No  dividend  shall  bear  interest  as  against  the  Company. 

Accounts, 

69.  Once  at  the  least  in  every  year  the  Directors  shall  lay  before  the  Company 
in  general  meeting  a  statement  of  the  income  and  expenditure  for  the  past  year, 
made  up  to  a  date  not  more  than  three  months  before  such  meeting. 

70.  The  statement  so  made  shall  show,  arranged  under  the  most  convenient 
heads,  the  amount  of  gross  income,  distinguishing  the  several  sources  from  which  -it 
has  been  derived  and  the  amount  of  gross  expenditure,  distinguiehing  the  expense 
of  the  establishment,  salaries,  and  other  like  matters.  Every  item  of  expenditure 
fairly  chargeable  against  the  year's  income  shall  be  brought  into  account,  so  that  a 
just  balance  of  profit  and  loss  may  be  laid  before  the  meeting.  And  in  oases  where 
any  item  of  expenditure  which  may  in  fairness  be  distributed  oyer  seyeral  years 
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has  been  iaonrred  ia  any  one  year,  the  whole  amount  of  inch  item  shall  be  stated, 
with  the  addition  of  the  reasons  why  only  a  portion  of  snob  expenditure  is  charged 
against  the  income  of  the  year. 

71.  A  balaooe-sheet  shall  be  made  out  in  every  year,  and  laid  before  the 
general  meeting  of  the  Company  ;  and  such  balance-sheet  shall  contain  a  summary 
of  the  property  and  liabilities  of  the  Company  arranged  under  the  heads  appearing 
in  the  form  annexed  to  this  table,  or  as  near  thereto  as  circumstances  admit. 

72.  A  printed  copy  of  such  balance-sheet  shall,  seven  days  previouBly  to  such 
meeting,  be  delivered  at  or  sent  by  post  to  the  registered  address  of  every  share- 
holder. 

Audit. 

73.  The  accounts  of  the  Company  shall  be  examined,  and  the  correctness  of 
the  balance-sheet  ascertained  by  one  or  more  auditor  or  auditors  to  be  elected  by 
the  Company  in  general  meeting. 

74.  If  not  more  than  one  auditor  is  appointed,  all  the  provisions  herein  oon^ 
tained  relating  to  auditors  shall  apply  to  him. 

75.  The  auditors  need  not  be  shareholders  in  the  Company.  No  person  is 
eligible  as  an  auditor  who  is  interested  otherwise  than  as  a  shareholder  in  any 
transaction  of  the  Company ;  and  no  Director  or  other  officer  of  the  Company  is 
eligible  during  his  continuance  in  office. 

76.  The  election  of  auditors  shall  be  made  by  the  Company  at  their  ordinary 
meeting,  or,  if  there  are  more  than  one,  at  their  first  ordinary  meeting  in  each  year. 

77.  The  remuneration  of  the  auditors  shall  be  fixed  by  the  Uompany  at  the 
time  of  their  election. 

78.  Any  auditor  shall  be  re-eligible  on  his  quitting  office. 

79.  If  any  casual  vacancy  occurs  in  the  office  of  auditor,  the  Directors  shall 
forthwith  call  an  extraordinary  general  meeting  for  the  purpose  of  supplying  the 
same. 

60.  If  no  election  of  auditors  is  made  in  manner  aforesaid,  the  local  Govern- 
ment may,  on  the  applioation  of  one-fifth  in  number  of  the  shareholders  of  the 
Company,  appoint  an  auditor  for  the  current  year,  and  &T.  the  remuneration  to  be 
paid  to  him  by  the  Company  for  his  servicer 

81.  Every  auditor  shall  be  supplied  with  a  copy  of  the  balance-sheet,  and  it 
shall  be  his  duty  to  examine  the  same  with  the  accounts  and  vouchers  relating 
thereto. 

82.  Every  auditor  shall  have  a  list  delivered  to  him  of  all  books  kept  by  the 
Company,  and  he  shall  at  all  reasonable  times  have  access  to  the  books  and  accounts 
of  the  Company  ;  he  may,  at  the  expense  of  the  Company,  employ  accountants  or 
other  persons  to  assist  him  in  investigating  such  accounts,  and  he  may,  in  relation 
to  such  accounts,  examine  the  Directors  or  any  other  officer  of  the  Company. 

83.  The  auditors  shall  make  a  report  to  the  shareholders  upon  the  balance- 
sheet  and  accounts  ;  and  in  every  such  report  they  shall  state  whether,  in  their 
opinion,  the  balance-sheet  is  a  full  and  fair  balance-sheet,  containing  the  particulara 
required  by  these  regulations,  and  properly  drawn  up  so  as  to  exhibit  a  true  and 
correct  view  of  the  state  of  the  Company^s  affairs  ;  and  in  case  they  have 
called  for  explanations  or  information  from  the  Directors,  whether  such 
explanations  or  information  have  been  given  by  the  Directors,  and  whether  they 
have  been  satisfactory  ;  and  such  report  shall  be  read,  together  with  the  report 
of  the  Directors,  at  the  ordinary  meeting. 

Noticei. 

84.  Notices  requiring  to  be  served  by  the  Company  npon  the  sharehotdera 
may  be  served  either  personally,  or  by  leaving  the  same,  or  sending  them  tbromgb 
the  post  in  a  letter  addressed  to  the  shareholders,  at  their  registered  places  of 
abode. 

85.  All  notices  directed  to  be  given  to  the  shareholders  shall,  with  respect  to 
any  share  to  which  persons  are  jointly  entitled,  be  given  to  whichever  of  the  said 
persons  is  named  first  in  the  register  of  shareholders  ;  and  notice  so  given  shall  be 
sufficient  notice  to  all  the  pVoprietors  of  auoh  share. 
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ACT  No.  XXL  OF  1860. 

Passed  by  the  Legislative  Council  of  India. 
(Reeeivedtke  assent  of  the  Governor  General  of  India  on  the  2Ut  May  1860.^ 


An  Act  for  the  Registration  of  Literary^  Scientific^  and  ChariUxble  Societies. 

The  greater  part  of  this  Act  la  copied  from  Statute  17  »nd  18  Vic  a  112  (An  Act  to  afford  greater 
facilities  for  the  e^tabliBhinent  of  Institutions  for  the  promotion  of  Literature  and  Sdenco  and  the  Fine  Arts, 
and  to  proTlde  for  their  better  regulation). 

Whereas  it  is  expedient  that  provision  should  be  made  for  improving  the  legal 
condition  of  Societies  established  for  the  promotion  of  Litera- 
Preamble.  ture,  Science,  or  the  Fine  Arts,  or  for  the  diffusion  of  useful 

knowledge,  or  for  charitable  purposes  ;  It  is  enacted  as  fol- 
lows : — 

1.    Any  seven  or  more  persons  associated  for  any  Literary,  Scientific,  or  Chari- 
Societies  formed  by  Memo-    ^^^^^  purpose,  or  for  any  such  purpose  as  ia  described  in  Sec- 
randum  of  AsaociaUon  and    tion  20  of  this   Act,  may,  by  subscribing  their  names  to  a 
Registration.  Memorandum  of  Association,  and  filing  the  same   with   the 

Registrar  of  Joint  Stock  CJompanies  under  Act  XIX  of  1857  (a),  form  themselves  into  a 
Society  under  this  Act. 

(a)    See  sec.  S65  of  the  Indian  Gompanies  Act  VI  of  1882,  supra. 

Tir««««.«^«r««#  Aao/.nii»fi«T.  2.    Thc  Memoraudum  of  Association   shall  contain  the 

Memorandum  of  Association.     -  ,,      .       ,,  .  .^,    x  •    ^  \ 

following  things,  (that  is  to  say)— 

The  name  of  the  Society. 

The  objects  of  the  Society. 

The  names,  addresses,  and  occupations  of  the  Governors,  Council,  Directors, 
Committee,  or  other  governing  body  to  whom,  by  the  Rules  of  the  Society,  the  manage- 
ment of  its  affairs  is  entrusted.  A  copy  of  the  Rules  and  Regulations  of  the  Society 
certified  to  be  a  correct  copy  by  not  less  than  three  of  the  Members  of  the  governing 
body,  shall  be  filed  with  the  Memorandum  of  Association. 

3.  Upon  such  Memorandum  and  certified  copy  being  filed,  the  Registrar  shall 
^^  certify  under  his  hand  that  the  Society  is  registered  under 
^*^      ^°*  this  Act.    There  shall  be  paid  to  the  Registrar  for  every 

€uch  registration  a  fee  of  fifty  Rupees,  or  such  smaller  fee  as  the  Governor  General  of 
.^^  India  in  Council  may  from  time  to  time  direct :  and  all  fees 

so  paid  shall  be  accounted  for  to  Government. 

4.  Once  in  every  year,  on  or  before  the  14th  day  succeeding  the  day  on  which, 

according  to  the  Rules  of  *he  Society,  the  Annual  General 
■^^Sd^  to^be"m»l^°^       Meeting  of  the  Society  is  held,  or  if  the  Rules  do  not  provide 
^  *  for  an  Annual   General  Meeting,  in  the   month   of  January, 

a  list  shaU  be  filed  with  the  Registrar  of  Joint  Stock  Companies,  of  the  names,  ad- 
dresses, and  occupations  of  the  Governors,  Council,  Directors,  Committee,  or  other 
governing  body  then  entrusted  with  the  management  for  the  affairs  of  the  Society. 

5.  The  property,  moveable  and  immoveable,  belonging  to  a  Society  registered 

under  this  Act,  if  not  vested  in  trustees,  shall  be  deemed  to  be 
Propertyof  Society  how  to    vested,  for  the  time  being,  in  the  governing  body  of  such  So- 
^^     *  ciety,  and  in  all  proceedings.  Civil   and  Criminal,  may  be  de- 

scribed as  the  property  of  the  governing  body  of  such  Society  by  their  proper  title. 

Statute  17  and  18  Vic.  c.  112,  s.  SO. 
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6;  Every  Socieiy  registered  under  this  Act  may  sue  or  be  sued  in  the  name  of  the 
XT  •♦-  K  A  j«  f  President,  Chairmao,  or  Principal  Secretary,  or  Trustees,  as 
ScSStleTtobe^broughr  shaU  be  determined  by  the  Rules  and  Regulations  of  the  So- 
ciety, and  in  default  of  such  determination,  in  the  name  of 
such  person  as  shall  be  appointed  by  the  governing  body  for  the  occasion  ;  provided 
that  it  shall  be  competent  for  any  person*  having  a  claim  or  demand  against  the  Society, 
to  sue  the  President  or  Chairman,  or  Principal  Secretary,  or  the  Trustees  thereof,  if  on 
application  to  the  governing  body  some  other  Officer  or  person  be  not  nominated  to 
be  the  defendant. 

17  and  18  Via  c.  119,  s.  SI. 

7.  No  suit  or  proceeding  in  any  Civil  Court  shall  abate  or  discontinue    by 
Soiu  not  to  abate.  feason  of  the  person,  by  or  against  whom  such  suit  or  proceed- 
ings shall  have  been  brought  or  continued,  dying  or  ceasing 

to  fill  the  character  in  the  name  whereof  he  shaJl  have  sued  or  been  sued,  but  the 
same  suit  or  proceeding  shall  be  continued  in  the  name  of  or  against  the  successor 
ef  such  person. 

17  and  18  Vic.  c.  112,  s.  22. 

8.  If  a  judgment  shall  be  recovered  against  the  person  or  Officer  named'  on 

behalf  of  the  Society,  such  judgment  shaD  not  be  put  in  force 
How  Judgment  to  be  en-    against  the  property,  moveable  or  immoveable,  or  against  the 
forced  against.  body  of  such  person  or  Officer,  but  against  the  property  of 

the  Society.  The  application  for  execution  shall  set  forth  the 
judgment,  the  fact  of  the  party  against  whom  it  shall  have  been  recovered  having  sued 
or  having  been  sued,  as  the  case  may  be,  on  behalf  of  the  Society  only,  and  shall  re- 
quire to  have  the  judgment  enforced  against  the  property  of  the  Society. 

17  and  18  "^nc.  c  112,  b.  28. 

9.  Whenever  by  any  Bye-law  duly  made  in^  accordance  with   the  Rules  and 
Society  may  make  Bye-iaws    Regulations  of  the  Societv,  or,  if  the  Rules  do  not  provide 

to  be  enforced.  for  the  making  of  Bye-laws,  by  any  Bye-law  made  at  a 

General  Meeting  of  the  Members  of  the  Society  convened  for  the  purpose  (for  the 
making  of  which  the  concurrent  votes  of  three-fifths  of  the  Members  present  at  such 
Meeting  shall  be  necessary),  any  pecuniary  penalty  is  imposed  for  the  breach  of  any 
Rule  or  Bye  law  of  the  Society,  such  penalty,  when  accrued,  may  be  recovered  in  any 
Court  having  jurisdiction  where  the  defendant  shall  reside^  or  the  Society  shall  be 
situate^  as  the  governing  body  thereof  shall  deem  expedient. 

17  and  18  Tic.  C.118, 8. 24. 

10.  Any  Member  who  may  be  in  arrear  of  a  subscription  which  according  to  the 

v.»K«^ «  Ki  ♦    K^     A    Rales  of  the  Society  he  is  bound  to  pay,  or  who  •  shall   pos- 
Memben  liable  to  be  sued  i.        i*i»  ji»  _l:^^j.i-      o«j.» 

asBtrangere.  BOSS  himself  of  or  detain  any  property  of  the  Society  in 

a  manner  or  for  a  time  contrary  to  such  Rules,  or  shall  in- 
jure or  destroy  any  property  of  the  Society,  may  be  sued  for  such  arrear  or  for  the 
damage  accruing  from  such  detention,  injury,  or  destruction  of  property  in  the  manner 
hereinbefore  provided.  But  if  the  defendant  shall  be  successful  in  any  suit  or  other 
proceeding  brought  against  him  at  the  instance  of  the  Society,  and  shaU  be  adjudged  to 
recover  his  costs,  he  may  elect  to  proceed  to  recover  the  same  from  the  Officer  in  whose 
name  the  suit  shall  be  brought,  or  from  the  Society,  and  in  the  latter  case  shall  have 
process  against  the  property  of  the  said  Society  in  the  manner  above  described. 

17  and  18  Vic.  o.  112,  a.  25. 

H.    Any  Member  of    the  Society  who  shall  steal,  purloin,  or  embezzle  any 
«    v^       MX    -  -  money  or  other  property,  or  wilfully  and  maliciously  des- 

inJ5SSb"ratS2je«!''°~  troy  or  injure  any  property  of  such  Society,  or  shall  forge 
any  deed,  bond,  security  for  money,  receipt,  or  other  instru- 
ment, whereby  the  funds  of  the  Society  may  be  exposed  to  loss,  shall  be  subject  to  the 
same  prosecution,  and  if  convicted,  shall  be  liable  to  be  punished  in  like  manner,  as 
any  person  not  a  Member  would  be  subject  and  liable  to  in  respect  of  the  like  offence* 

17  and  18  Vice.  112, g.  26. 
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12.  Whenever  it  shall  appear  to  the  governing  body  of  any  Society  registered 

under  this  Act,  wluch  has  been  eetablished  for  any  particular 
Sodetiea  wiabied  to  alter,  purpose  or  purposes,  that  it  is  advisable  to  alter,  extend,  or 
^end,  or  abridge  their  pur-  ^bndge  Buch  purpoae  to  or  for  other  purposes  within  the 
meanmg  of  this  Act,  or  to  amalgamate  such  Society  either 
wholly  or  partially  with  any  other  Society,  such  governing  body  may  submit  the  pro- 
position to  the  Members  of  the  Society  in  a  written  or  printed  report,  and  ms^  con- 
vene a  Special  Meeting  for  the  consideration  thereof  according  to  the  Begulations  of 
the  Society  ;  but  no  such  proposition  shall  be  carried  into  effect  unless  such  report  shall 
have  been  delivered  or  sent  by  post  to  every  Member  of  the  Society  ten  days  previous 
to  the  Special  Meeting  convened  by  the  governing  body  for  the  consideration  thereof , 
nor  unless  such  proposition  shall  have  been  agreed  to  by  the  votes  of  three-fifths  of  the 
Members  delivered  in  person  or  by  proxy,  and  confirmed  by  the  votes  of  three-fifths  of 
the  members  present  at  a  second  l^pecial  Meeting  convened  by  the  governing  body  at 
an  interval  of  one  month  after  the  lormer  Meeting. 

17  and  18  Via  e.  119,  a.  27, 

13.  Any  number  not  less  than  three-fifths  of  the  Members  of  any  Society  mav 

determine  that  it  shall  be  dissolved,  and  thereupon  it  shall 
ProTision  fbr  the  diaaoiu-    be  dissolved  forthwith,  or  at  the  time  then  agreed  upon,  and 
SSt^'^^tJ^SiSre^  aU  necessary  steps  shaUbe  taken  for  the  disposal  and  settle- 

ment of  the  property  of  the  Society,,  its  claims,  and  liabili- 
ties, according  to  the  Rules  of  the  said  Society  applicable  thereto^  if  any,  and,  if  not,, 
then  as  the  governing  body  shall  find  expedient,  provided  that,  in  the  event  of  any 
dispute  arising  amon^  the  said  governing  body  or  the'  Members  of  the  Society,  the 
adjustment  of  its  affairs  shall  be  referred  to  the  principal  Court  of  original  civil 
jurisdiction  of  the  District  in  which  the  chief  building  of  the  Society  is  situate  ;  and 
the  Court  shall  make  such  order  in  the  matter  as  it  shall  deem  requisite.^  Provided 
that  no  Society  shall  be  dissolved  unless  three-fifths  of  the  Members  shall  have  ex- 
pressed a  wish  for  such  dissolution  by  their  votes  delivered  in  person,  or  by  proxy,  at  a 
Cieneral  Meeting  convened  for  the  purpose.  Provided  that  whenever  the  Government 
is  a  Member  of,  or  a  contributor  to,  or  otherwise  interested  in  any  Society  registered 
under  this  Act,  such  Society  shall  not  oe  dissolved  without  the  consent  of  Government, 

17 and  18  Vice  IW, a. 28,  M. 

• 

14.  If  upon  the  dissolution  of  any  Society  registered  und^  this  Act  there  shall 

remain^  after  the  satisfaction  of  all  its  debts  and  liabilities^ 

liSSb?r  to  r^^' profit,  °^    *°y  property  whatsoever,  the    same  shall  not  be  paid  te 

or  distributed  among    the    Members  of   the    said    Society 

or  any  of  them,  but  shall  be  given  to  some  other  Society,  to  be  determined  by  the  vot^ 

of  not  less  than  three-fifths  of  the  Members  present  personally  or  by  i)roxy  at  the 

time  of  the  dissolution,  or  in  default  thereof,  by  such  Court  as  aforesaid  ;  provided 

however  that  this  Clause  shall  not  apply  to  any  Society  which 

Proviso^forJ^t  Stock    ghall  have  been  founded  or  established  by  the  contributions- 

^^  of  shareholders  in  the  nature  of  a  Joint  Stock  Company. 

17andl8yi&Q.llS,B.80. 

15.  For  the  purposes  of  this  Act  a  Member  of  a  Society  shall  be  a  person  who 

having  been  admitted  therein  accorcUng  to  the  Bules  and 
Wlio  is  a  Member.  Regulations  thereof,  shall  have  paid  a  subscription,  or  shall 

have  si^ed  the  roll  or  list  of  Members  thereof,  and  shall  not 
have  resigned  in  accordance  with  such  Bules  and  Regulations  ;  but  in  all  proceedings 
under  this  Act  no  person  shall  be  entitled  to  vote  or  be  counted  as  a  Member  whose 
subscription  at  the  time  shall  have  been  in  arrear  for  a  period  exceeding  three  months. 

17  and  18  Vic  c.  112,  s.  SU 

16.  The  governing  body  of  the  Society  shall  be  the  Governors,  Council,  Direc- 

tors, Committee.  IVustees,  or  other  body  to  whom  by  the 
The  goYcraing  body  defined.    Rules  and  Begulations  of  the  Society  the  management  of  its 
affairs  is  entrusted. 

17  and  J8  Vic.  0.112,8.32. 
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17.  Any  Company  or  Society  established  for  a  Literary,  Scientific,  or  Chari- 
BAffist  ti        f  sodfiti       *^^1®  purpose  and  registered  under  Act  XLIII  of  1850,  or 

fo^dbefore tMs  Act.  *"  *°y  8**ch  Society  established  and  constituted  previously  to 
the  passing  of  this  Act  but  not  registered  under  the  said  Act 
XLIII  of  1850,  may  at  any  time  hereafter  be  registered  as  a  Society  under  this  Act ; 
subject  to  the  proviso  that  no  such  Company  or  Society  shall  be  registered  under  this  Act 
unless  an  assent  to  its  being  so  registered  has  been  given  by  three-fifths  of  tbe  Mem- 
bers present  personally,  or  by  proxy,  at  some  General  Meeting  convened  for  that 
purpose  by  the  governing  body.  In  the  case  of  a  Company  or  Society  registered  under 
Act  XLIII  of  1850,  the  I)irectors  shall  be  deemed  to  be  such  governing  body.  In  the 
case  of  a  Society  not  so  registered,  if  no  such  body  shall  have  been  constituted  on  the 
establishment  of  the  Society,  it  shall  be  competent  for  the  Members  thereof,  upon  due 
notice,  to  create  for  itself  a  governing  body  to  act  for  the  Society  thenceforth. 

18.  In  order  to  any  such  Society  as  is  mentioned  in  the  last  preceding  Section 
such  Societies  to  file  u^    obtaining  registry  under  this  Act,  it  shall  be  sufficient  that 

morwidnxn,  Ac,  with  Regia-  the  govermng  body  file  with  the  Registrar  of  Jomt  Stock 
trar  of  Joint  Stock  Com-  Companies  under  Act  XIX  of  1857  (a),  a  Memorandum  show- 
^*"^"*  ing  the  name  of  the  Society,  the  objects  of  the  Society,  and  the 

names,  addresses,  and  occupations  of  the  governing  body,  together  with  a  copy  of  the 
Bules  and  Regulations  of  the  Society  certified  as  provided  in  Section  II,  and  a  copy  of 
the  report  of  the  Proceedings  of  the  General  Meeting  at  which  the  registration  was 
resolved  on. 

(a)   Bee  the  Indian  Companies  Act,  1882,  sec.  3M,#upra, 

19.  Any  person  may  inspect  all  documents  filed  with  the  Registrar  under  this 

_,      ^ ,  ^        Act  on  payment  of  a  fee  of  one  Rupee  for  each  inspection  ; 

Inroeotion  of  docomenta.  j  .       i^      jt  ^ 

*^  and  any  person  may  require  a  copy  or  extract  of  any  docu- 

ment or  any  part  of  any  document,  to  be  certified  by  uie  Registrar,  on  payment  of 
Certified  conies.  *^^  annas  for  every  hundred  words  of  such  copy  or  extract ; 

^^  and  such  certified  copy  shall  be  primd  facie  eviaence  of  the 

matters  therein  contained  in  all  legal  proceedings  whatever. 

20.  The  following  Societies  may  be  registered  under  this  Act,  Charitable  So- 

cieties, the  Military  Orphan  Funds  or  Societies  established 
Towto^rtteBtheAct    ^^  ^jjg  gg^g^^i  Presidencies  of  India,  Societies  established  for 

the  promotion  of  Science,  Literature,  or  the  Fine  Arts,  for 
instruction,  the  difEusion  of  useful  knowledge,  the  foundation  or  maintenance  of  Li- 
braries or  Beading-rooms  for  general  use  among  the  Members  or  open  to  the  public^ 
or  public  Museums  and  (JaUeries  of  Paintings  and  other  works  of  Art,  Collections  of 
Natural  History,  Mechanical  and  Philosophical  Inventions,  Instruments,  or  Designs. 

17  and  18  Vic.  c  119, 8. 83. 
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ACT  XL  OF  1876. 


An  Act  for  eonstiiuting  and  regulating  the  Banks  of  Bengal,  Madras  and  Bombay. 

Whereas  the  Back  of  Bengal  ii  now  ooDstitoted  and  regulated  by  Act  No.  lY. 
Preamble  ^^  ^^^^»  "  amended  by  AcU  No.  VL  of  1862  and  No.  XIX. 

of  1870,  and  its  capital  oonsists  of  twenty-two  milUoaB  of 
rupees,  in  shares  of  one  thoasand  rupees  each  ; 

And  whereas  the  Bank  of  Madras  is  now  ooovtitnted  snd  regnlated  by  Madras 
Act  No.  YI.  of  1866)  as  amended  by  Madras  Act  Na  I.  of  1871,  and  its  cspital  con- 
sists of  five  millions  six  hundred  and  twenty-five  thousand  rupees,  in  shares  of  one 
thousand  rupees  each ; 

And  whereas  a  Bank  named  the  Bank  of  Bombay  was  constituted  and  reirnlated 
by  Bombay  Act  Na  X.  of  1863,  as  amended  by  Bombay  Acts  No.  XY.  of  1866  and 
No.  L  of  1867  ;  but  such  Bank  has  been  woond  up  and  the  said  Bombay  Acts  are 
now  obsolete  and  should  be  expressly  repealed  ; 

And  whereas  on  the  tenth  day  of  December  1867,  a  joint-atock  Banking  Com- 
pany was  registered  and  incorporated  at  Bombay,  by  virtne  of  the  Indian  Oompaniea 
Act,  1866,  under  the  name  of  "  Tbe  New  Bank  of  B  3mbay,  Limited/'  with  a  Memo- 
randum of  Associstion  and  Articles  of  Association  then  also  registered,  and  prescrib- 
ing the  constitution  and  regulations  for  the  management  of  such  Bank ; 

And  wherean  the  6t>vemment  of  India  now  holds  two  thousand  two  hundred 
shares  in  the  said  Bank  of  Bengal,  and  five  hundred  and  sixty-two  and  a  half  shares 
in  the  said  Bailk  of  Madras  ;  and,  under  the  provisions  of  the  said  Act  No.  lY.  of 
1862  and  Madras  Act  No.  YL  of  1866,  is  bound  to  appoint,  and  has  power  to  remove 
certain  of  the  directors  of  the  said  Banks  of  Bengal  and  Madras  respectively,  and 
has  also  power  to  give  a  proxy  to  any  person  whom  the  Governor-General  in  Oonnoil 
may  appoint,  to  attend  and  vote  at  any  meeting  of  the  proprietors  of  each  of  the 
same  Banks ; 

And  whereas  the  Government  of  India  has  determined  to  sell  its  said  shares  and 
to  surrender  its  said  powers ;  and  it  is  expedient  to  relieve  the  said*  Government 
from  the  said  duty  of  appointing  directors,  and  to  repeal  the  said  enactments  and  to 
consolidate  such  of  them  as  relate  to  the  said  Banks  of  Bengal  and  Madras  respec- 
tively with  the  changes  rendered  necessary  or  desirable  by  such  sale,  surrender  and 
relief ; 

And  whereas  it  is  expedient  to  reduce  the  said  capital  of  the  Bank  of  Bengal  by 
two  millions  of  rupees  and  to  reduce  the  said  oaptial  of  the  Bank  of  Madras  by  six 
hundred  and  twenty-five  thousand  rupees,  and  to  divide  the  capital  bo  reduced  of 
each  of  the  same  Banks  into  shares  of  five  hundred  rupees  each  ; 

And  whereas  it  is  expedient  that  the  said  New  tfank  of  Bombay,  Limited, 
should  be  reconstituted  and  regulated,  in  manner  in  this  Act  provided,  under  the 
name  of  the  Bank  of  Bombay  ; 

It  is  hereby  enacted  aa  follows  i-^ 

CHAPTER  I. 

Pbsliminabt. 

„^_,  ,.„  1.    This  Act  may  be  called  "  The  Presidency  Banks 

Short  tlUe.  ^^j.^  jgyg  .,• 

Commenoement.  And  it  shall  come  into  force  on  the  first  day  of  May  1876. 

2.  On  and  from  that  day  the  Statute  specified  in  the  first  part  of  the  schedule 
Bepeai  of  enactments.        hereto  annexed  shall  be  repealed  to  the  extent  mentioned  in 

'^  the  third  column  thereof,  and    the    Acts   specified   in    the 

second,  third  and  fourth  parts  of  the  same  schedule  shall  be  wholly  repealed.  But  all 
bye  laws  and  retaliations  made  under  any  such  Act,  and  then  in  force,  shall,  so  fsr 
as  they  are  consistent  with. this  Act.  be  deemed  to  have  been  made  hereunder. 

The  references  made  in  the  Indian  Companies  Act,  1866,  to  the  Bank  of  Bengal, 
i,.#«-.««^i«  A^Y  «#ifli«i  tti«  Bank  of  Madras  and  the  Bank  of  Bombay,  shall  be 
Beferenoeein  ActX.of  18M.  ^^^^^  ^  y^ ^^^^  respectively  to  the  Bank  of  Bengal,  the 
Bank  of  Madras  and  the  Bank  of  Bombay  as  constituted  by  this  Act. 
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mterpretaUon^Iauae,  .  J'  1°  **»^  ^°*»  ""^«"  *^«'«  *>«  something  repogoaot 
ID  toe  subject  or  context — 

"  TbA  Bank  "  meaDa  the  Bank  of  Bengal,  tbe  Bank  of  Madras,  or  the  Bank  of 
Bombaj  (as  the  case  a^ay  be),  as  oonstituted  and  regulated  by  this  Act  : 

"  Capital  "  means  the  capital  for  the  time  being  of  the  Bank  : 

"  Shares  '*  means  the  shares  for  the  time  being  of  the  capital,  and  includes  also 
'half  shares  : 

*^  Capital  stock"  means  that  part  of  the  capital  into  which  wholly  paid-up  shares 
have  been  converted  or  consolidated,  and  in  the  case  of  tbe  Bank  of  Bengal  and  the 
Bank  of  Madras  includes  the  present  consolidated  stock  of  such  Banks  respectively  : 

'^Registered  *' means  registered  in  the  books  of  tbe  Bank  : 

"Shareholders  "  means  the  duly  registered  holders  from  time  to  time  of  the 
•hares  of  the  Bank  : 

"  Proprietors  "  means  the  duly  registered  holders  from  time  to  time  of  the 
capital  stock  of  tbe  Bank  : 

*'  Directorb**  means  tbe  directors  assembled  for  the  purpose  of  performing  any 
of  their  functions  under  this  Act  : 

"  Board  "  means  a  meeting  of  the  directors  duly  called  and  constituted,  or,  as 
the  case  may  be,  the  directors  assembled  at  a  Board  : 

'*  Auditors'*  and  "  Secretary"  mean  those  respective  officers  from  time  to  time  of  the 
Bank,  and  "Secretary"  includes  a  Secretary  and  Treasurer  and  a  Deputy  Secretary  : 

**  General  meeting"  means  the  meeting  of  proprietors  or  phart  holders  or  both, 
held  annuallv  under  section  forty-nine  ;  it  includes  any  adjourned  holding  thereof  : 

"  Special  meeting"  means  a  meeting  of  proprietors  or  shareholders  or  both,  held 
for  the  transaction  of  some  particular  business  specified  in  the  notice  convening  the 
meeting  ;  it  includes  any  adjourned  holding  thereof  : 

**  Special  resolution"  means  a  resolution  passed  at  a  special  meeting  : 

"  Office"  means  the  office  or  principal  office  for  the  time  being  of  the  Bank  : 

'*  Goods"  includes  also  bullion,  wares  and  merchandise  : 

"  Presidency  of  Fort  St.  George"  means  the  territories  now  under  the  govern- 
ment of  the  Governor  of  Fort  St.  George  in  Council : 

*<  Presidency  of  Bombay"  means  the  territories  now  under  the  government  of 
the  Governor  of  Bombay  in  Council ;  and 

"  Presidency  of  Fort  William"  means  all  the  territories  in  British  India  other 
thftn  the  Presidency  of  Fort  St.  George  and  the  Presidency  of  Bombay. 

CHAPTER  IL 

Constitution. 

4.    The  several  persons  who,  when  this  Act  comes  into  force,  are  respectively 

the  proprietors  and  shareholders  of  the  said  Bank  of  Bengal, 

Proprietors  and  iharehold-    Bank  of  Madras  and  New  Bank  of  Bombay,  Limited  (herc- 

Sdfis^^JiSf*'  "^  i"**^*^'  called  the  present  Banks),  or  who  shall,  at  any  time 

thereafter,  by  virtue  of  this  or  any  other  Act  regulating  the 

Bank,  become  proprietors  or  shareholderf,  shall  continue  and  constitute  and  be 

bodies  corporate  with  perpetual  succession^  under  the  name, 

in  the  case  of  the  proprietors  and  shareholders  of  the  said  Bank  of  Bengal — of 
«  The  Bank  of  Bengal," 

in  the  case  of  the  proprietors  and  shareholders  of  the  said  Bank  of  Madras — of 
"  The  Bank  of  Madras,"  and 

in  the  case  of  .the  shareholders  and  proprietors  of  the  said  New|Bank  of  Bombay, 
Limited— of  <*  The  Bank  of  Bombay," 

and  shall  respectively  possess  and  enjoy  all  the  rights,  powers  and  immnnitiea 
incident  by  law  to  a  corporation  aggregate ;  subject,  nevertheless,  to  the  provisioni 
of  this  or  any  other  Act  for  the  time  being  in  force  regulating  the  Bank. 

and,  in  particular,  the  proprietors  of  the  Bank  shall  not  be  liable  for  its  debti 

with  limited  hMbOitv        '^^  engagements,  and  the  shareholders  of  the  Bank  shall  be 

ummn  uaomiy.        ^  ^^^^^  ^^j^  ^^  ^^^  extent  of  their  shares  not  fully  paid  up. 

The  several  persons  who  are  then  proprietors  and  shareholders  of  each  of  the 

Proprietors    and  sbare-    present  Banks  of  Bengal  and  Madras,  or  the  executors  or  ad- 

hoiden  of  present  Hanks  to    ministrators  of  such  proprietors   and  shareholders  respeo- 

hSi<toSS?Siw  bSL^    *i^«ly»  »^1  ^  entiUed  to  be  registered  as  proprietors  and 

holders  of  %  like  quantity  of  stock  and  a  proportionate 
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number  of  shares,  as  is  or  are  then  registered  in  their  names  respeotiyely,  or  in  the 
names  of  the  person  whom  they  represent  respectively  in  the  books  of  each  of  the 
said  present  Banks  of  Bengal  and  Madras,  two  shares  in  the  Bank  of  Bengal  as 
constituted  by  this  Act  being  deemed  equivalent  to  one  share  in  the  present  Bank 
of  Bengal,  and  two  shares  in  the  Bank  of  Madras  as  constituted  by  this  Act  being 
deemed  equivalent  to  one  share  in  the  present  Bank  of  Madras, 

and  the  several  persons  who  are  then  shareholders  of  the  said  New  Bank  of 
Bombay,  Limited,  or  the  executors  or  administrators  of  such  shareholders  re- 
spectively, shall  be  registered  as  holders  of  a  like  number  of  shares  of  the  Bank  of 
Bombay  as  constituted  by  this  Act  as  are  then  registered  in  their  names  respectively, 
or  in  the  names  of  the  persons  whom  they  represent  respectively  in  the  books  of  the 
said  New  Bank  of  Bombay,  Limited  ;  and  all  saoh  shares  upon  which  the  sum  of 
five  hundred  rupees  has  then  been  paid,  shall  be  deemed  to  have  been  fully  paid  op. 

5.  All  the  property,  moveable  and  immoveable,  and  all  the  securities,  claims 
Property  of  present  Banks    A°<^  demands,  and  the   benefits  of  all  agreements,  of  or  to 

to  rest  respeoUTeiy  in  new  which  the  present  Banks  are  or  shall  be  respectively  possessed 
^'^^  or  entitled,  or  which  shall,  or  but  for  this  Act  might  be,    on 

the  said  first  day  of  May  1876,  or  might  at  any  time  thereafter  have  been  due  to, 
or  claimed  by,  the  said  Banks  respectively  shall,  by  virtue  of  this  Act,  become 
vested  in  and  devolve  upon,  and  may  be  claimed,  made  and  recovered  by, 

in  the  case  of  the  said  Bank  of  Bengal, — the  Bank  of  Bengal  as  constituted  by 
this  Act, 

in  the  case  of  the  said  Bank  of  Madras,— the  Bank  of  Madras  as  oonstitated 
by  this  Act, 

and  in  the  case  of  the  said  New  Bank  of  Bombay,  Limited, — the  Bank  of 
Bombay  as  constituted  by  this  Act ; 

and  the  Bank  shall,  from  and  after  the  said  first  day  of  May  1876,  be  liable  and 
Claims  against  present      subject  to  all   debts,  claims  and   demands  which  shall  then 
Banks.  be  due  or  claimable  from,  or  which,  but  for  this  Act  might 

be  then,  or  might  at  any  time  thereafter,  have  been  due  or  claimable  from  or  made 
against  the  said  Bank  of  Bengal,  Bank  of  Madras,  or  New  Bank  of  Bombay,  Limited, 
as  the  case  may  be, 

and  no  suit  or  legal  proceeding  then  pending  by  or  against  the  said  Bank  of 
Bengal,  Bank  of  Madras  or  New  Bank  of  Bombay,  Limited,  shall  cease,  or  abate,  or 
become  defective,  in  consequence  of  this  Act,  but  may  be  continued  and  prosecuted 
by  or  against  the  Bank. 

6.  The  transfer  of  the  assets  and  liabilities  of  the  said  New  Bank  of  Bombay, 
New    Bank  of    Bombay,    Limited,  to  the  Bank  of  Bombay   by  virtue  of  this  Act, 

Limited,  wound  np.  shall  operate  as  a  winding  op  and  liquidation  of  the  said 

New  Bank  of  Bombay,  Limited. 

No  shareholder  or  creditor  of  the  said  New  Bank  of  Bombay,  Limited,  shall 
take  any  proceedings  for  winding  up  the  same  under  the  Indian  Companies  Act, 
1866,  or  any  Act  for  the  time  being  in  force  relating  to  the  winding  np  of  Com- 
panies ; 

and  no  person  shall  make,  assert,  or  take  acy  claimp,  demands  or  proceedings 
against  the  same  Bank,  or  the  directors  or  officers  thereof,  except  so  far  as  may  be 
necessary  for  enforcing  the  provisions  of  this  or  any  other  Act  for  the  time  being 
in  force  regulating  the  Bank  of  Bombay. 

Bankstosneandbesued  7.    The  Bank  shall  sue  and  be  sued  by  iU  said  oor- 

in  corporate  name,  porate  name  ; 

and  use  corporate  seals;  and  shall  use  such  corporate  seal  as  the  directors  from 

time  to  time  appoint ; 
and  may  as  such  body  corporate  acquire  and  hold,  either  absolutely  or  oondi- 
and  may  hold  and  trans-    ^^^onally,  for  a  term  or  in  perpetuity,   any   property  whatso- 
fer  property.  e^®'»  moveable  or  immoveable,  and  transfer,  assign  and 

convey  the  same. 
8.    The  seal  of  the  Bank  shall  not  be  affixed  to  any  instrument  exoeptiaihe 
.  presence  of  at  lesst  two  directors  and  of  the  Secretary  and 

^^  Tressurer,  who  shall  sign  their  names  to  the  instrument  in 

token  of  their  presence,  and  such  signing  shall  l^  independent  of  the  signing  of  any 
person  who  may  sign  the  instrument  as  a  witness. 

Unless  BO  signed  as  aforesaid,  such  instrument  shall  be  of  no  validity. 
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^   ,    _  .  .  9.    Contxaots  may  be  made  on  behalf  of  the  Bank  as 

ContnwJto  how  made.  ^^j,^^^  ._ 

(a)  any  contraot  which,  if  made  between  private  pernonv,  would  be  by  law 
reqaired  to  be  in  writing,  and,  if  made  aooording  to  English  law,  to  be  under  eeal, 
may  be  made  on  behalf  of  the  Bank  in  writing  ander  its  corporate  seal,  and  such 
contraot  may  be  in  the  same  manner  varied  or  discharged  : 

(&)  any  contract  which,  if  made  between  private  persons,  would  be  by  law 
reqnired  to  be  in  writing  signed  by  the  parties  to  be  charged  therewith,  may  be 
made  on  behalf  of  the  Bank  by  writing  signed  by  any  person  aotiog  under  the 
express  or  implied  authority  of  the  Bank,  and  such  contract  may  in  the  same 
manner  be  varied  and  discharged  : 

(<t)  any  contract  which,  if  made  between  private  persons,  wonld  by  law  be 
valid  although  made  by  parol  only  and  not  reduced  into  writing,  may  be  made  by 
parol  on  behalf  of  the  Bank  by  any  person  acting  under  the  express  or  implied 
authority  of  the  Bank,  and  such  contract  may  in  the  same  manner  be  varied  and 
discharged  : 

and  all  contracts  made  according  to  the  provisions  herein  contained  shall  be 
effectual  in  law  and  shall  be  binding  upon  the  Bank  and  other  parties  thereto  and 
their  legal  representatives. 


CHAPTER  III. 

OAriTAL. 

10.    The  capital  of  the  Bank  of  Bengal  shall  consist  of  twenty  millions  of 
rupees,  in  shares  of  five  hundred  rupees  each,  divisible  into 
c-piuiofB*iikofBengaL     half  shares,  with   power  to  increase  the  same,  in  manner 
hereinafter  provided,  to  thirty  millions  of  rupees. 

The  capital  of  the  Bank  of  Madras  shall  eonsist  of  five  millions  of  rupees,  in 
shares  of  five  hundred  rupees  each,  divisible  into  half  shares, 
Capital  of  Bank  of  Madras,     ^j^h  power  to  increafe  the  same,  in  manner  hereinafter 
provided,  to  twelve  millions  of  rupees. 
The  capital  of  the  Bank  of  Bombay  Bhall  consist  of  ten  millions  of  rupees,   in 
shares  of  five  hundred  rupees  each,  divisible  into  half  shares, 
Capital  of  Bank  of  Bombay,    ^^^y^  power  to  increase  the  same,  in  manner  hereinafter  pro- 
vided, to  twenty  millions  of  rupees. 

11.  The    capital   of    the    said  New   Bank   of   Bombay,    Limited,    already 
Capitol  of  JHew  Bank  of    Created,     shall,     on     the     first     day     of     May     1876, 

Bombav,  Limited,  to  be  capi-    constitute     the     capital     of     the      Bank     of    Bombay, 
toi  of  Bank  of  Bombay.  subject  to  be  increased  as  af  orepaid. 

12.  Any  shareholder  may  from    time  to  time  surrender  his  wholly   paid  up 

shares,  or  any  of  them,  to  the  directors,   and  demand  and 

fw^k^'^'^'**^*"^**'*™    receive  from  the  Bank,  in  lieu  thereof,  capital  stock  to  the 

amount  represented  by  the  shares  so  surrendered, 

and  any  proprietor  may  from  time  to  time  surrender  his  stock  or  any  portion 

,  ^     ^  thereof,  to  the  directors,  and  demand  and   receive  from  the 

Barrenderofstockforsharoi.    g^^j^  ^^  j-^^  thereof,  shares  to  the  like  amount,  or  as 

near  thereto  as  practicable. 

13.  The  proprietors  and  shareholders  of  the  Bank  may  from  time  to   time,   by 

special  resolution  and   with   the  previous  sanction  of   the 
redoM^capltoi.    *^*^**    ^^    Governor- General  in  Oounci),  increase  or  reduce  the  capital 

of  the  Bank  : 
Provided  that  no  such  special  resolution  shall  be  deemed  to  have  been  parsed,, 
unless  at  least  one-third  in  number  of  the  proprietors  or  shareholders,  holding  a( 
least  one-half  of  the  paid-up  capital  of  the  Bank  for  the  time  being,  be  present  in 
person  or  by  proxy,  and  a  majority  poll  by  open  voting  in  favour  of  the  said  resolu- 
tion. 

14.  When  any  such  special  resolution  to  increase  the  capital  has  been  passed, 
Procedure  on  reeolation  to    the  directors  may,  subject  to  the  provisions  of  thit  or  any 

iDcrease  capital.  other  Act  for  the  time  being  in  force  regulating  such  Bank, 

and  to  the  special  direction  (if  any)  given  in  reference  thereto  by  the  meeting  at 
which  such  resolution  has  been  passed, 
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(a)  mtke  BQoh  orders  aa  tbrey  tbink  fit  for  t&e  op^Dmg  of  roBsoNpiroBS  Cowardir 
BQoh  inoretse  of  capital  by  the  proprietors  aod  shareholders ; 

(5)  allow  to  the  proprietors  and  ftharehold«rs  sooh  period  to'  fill  op'  the-  snb^ 
scription  as  to  the  directors  seems  fit ; 

M  prescribe  the  mADDer  ia  which  the  proprietors' and"  shareholders  shall  sob- 
scribe  and  pay  into  the  Bank  the  proportions  of  new  capital^  wbieta  they  may  re- 
rpectiyely  desire  to  snbpcribe  ;  and 

(d\  make  such  orders  as  the  directors  think  fit  for  the  disposal  and  allot- 
ment of  the  amonnt  of  new  capital  that  Biay  not  be  sobsoribed  for  and  paid  up  ia- 

manner  aforesaid  r  ,  .      ^  *     ,      «     .     *  ^^         • 

Provided  that  the  capital  shaH  not  exceed,  in  the  case  of  the  Bank  of  Bengal,. 

thirty  millions  of  ropeei*,  in  the  case  of  the  Bank  of  Madras,  twt-ke  millions  of 

rupees  and  in  the  case  of  the  Bank  of  Bombay,  twenty  millions  of  rupees. 

15'     When  any  such  special  resolution  to  reduce  the   capital   has  been  passed;, 
procedure  on  n*olutiont<.    the  diiectors  may   (subject    as  aforesaid)>    prescribe  tJbe 

roduoe capital.  manner  in  which  the  reduction  shall  be  earned  intoeSeot.- 

16.    Any  new  capital  created  under  the   provipions  of  section  thirteen  shall  ba 

Neweapital  t<.  be  subject    -object  to  the  prorisions  of  this  or  any  other  Act   fegula<>^ 

to  provSions  of  Act.  log  the  Bank  in  force  for  the  time  beingt 

CHAPTER  W. 

FoRFBiTURi  OP  Stock  and  Shares. 

17  If  any  proprietor  or  shareholder  is  indebted  to  the  Bank,  the  Bank  majF* 

«i  to  pro-  withhold  payment  of  the  dividends  on  the  stock  or  shares 
pt^^^T*  o^^^areboidorr  of  such  proprietor  or  shareholder  not  being  registered  aa 
Sidebted  to  Banic.  held  in  trustor  as  executor  or  administrator,  and  apply- 

them  in  pa>  ment  of  the  debt  ; 

and  the  Bank  may  refuse  to  register  the  transfer  of  any  such  stock  or  sharea- 
until  payment  of  such  debt  ;. 

and  after  demand  and  default  of  payment,  and  notice  in  that  behalf  given  to- 
such  proprietor  or  shareholder,  or  his  constituted  agent,  or  by  public    advertiaemeot 
in  the  lowil  official  g«aette,if  tbb  debt  remain  unpaid  for  the  space  of  three   months 
after  such  notice,  the  Bank  may  advertise  in  the  local  official  gazette   such  stock   or 
shares  for  sale  on  a  day  not  tess  than  fi«fteen  days  from  the  publication  of  such 

*  ^\nd  may  on  such  day,  sell  by  public  auction,  and  subject  to  such  oonditions. 
if  any  as  the  Bank  think*  fit,  such  stock  or  shares,  or  so  much  or  so  many  thereof 
as  may  be  necessary,  and  apply  the  proceeds  thtreof  iu  or  towards  payment  of  the- 
said  debt  with  interest,,  from  the  day  appointed  for  the  payment  of  such  debt  to 
the  time  of  actual  pay  ment  r  at  snob  rate  as  may  have  been  agreed  upon,  or,  in  the 
absence  of  such  agretrment,  at  the  highest  rate  current  for  advancts  by  way  ot 
local  discounts  by  the  Bank  f    ,       .^  ^         ,  _  u      i_  u 

and  shall  pay  over  the  surplus,  if  any^to  such  proprietor  or  shareholder  or  to* 
his  lawful  representativf , 

CHAPTER  V. 

Certificates,  Traj?sfbr  and  Transmission  of  Shares  and  Stock. 

18  Fivery  shareholder  shall  be  entitled  to  a  certificate,  under  the   oorporatu 

fieal  of  the  Bank,   and  signed   by   two  directors  and  the 
CertiQcatea  for  flharea.         Secretary  and  Treasurer,  suecifying  the  shares  held  by  him, 
and  in  the  case  of  shares  which  are  not  wholly  paid*  up,  the  amount  paid  thereon, 

and  any  holder  of  more  than  one  half  share  may,  at  his  option,  demand  a- 
certificate  for  eacU  such  half  share,  or  one  or  more  certificates  for  all  or  any  of  auoh. 
half  shares  and  such  cc  rtificate  or  certificates  shall  be  delivered  to  him  accordingly  r 
Provided  that  the  number  of  such  certificates  shall  in  no  case  exceed  the  nttml>ar 
of  half  shares  in  respest  of  which  they  are  so  delivered. 

Every  proprietor  of  capital  slock  shall  be  entitled  to  a  receipt  signed  by  two 

directors  and  the  Secretary  and  Treasurer,  and   specif  yin<^ 

Receipte  for  stock.  ^^^  amount  of  stock  bold  by  him,  and  any  such   proprietor 
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may,  at  his  option,  demand  one  receipt  for  the  whole  of  the  fitock,  or  separate 
receipts  for  any  portions  of  the  stock  so  held  by  him,  and  such  receipt  or  receipts 
shall  be  delivered  to  him  accordingly  :  Provided  that  no  receipt  shall  be  delivered 
for  a  portion  of  stock  less  than  two  hundred  and  fifty  rupees. 

For  every  certificate  and  receipt  delivered  under  this  section   there  shall  be 

Fees   for  certificates  and    P**^  ^nch  fee   as  may  for  the   time  being   be   prescribed 

receipts.  nnder  section  sixty-three,  clause  (h)  :  Provided  that  no  fee 

shall  be  payable  for  certificates  or  receipts  delivered  to  the  persons  referred  to  in 

flection  four  for  shares  in  or  stock  of  the  Bank. 

Every  such  certificate  and  receipt  shall  be  prima  facie 
CJertiflcates  and  receipts  to    evidence  of  the  title  of  the  shareholder  or  proprietor  to  the 
oeevidcace.  ,  i.     i_  ai.        •  'u  j  r     r 

shares  or  stock  therein  Bpecmed. 

19.  The  stock  and  shares  of  every  proprietor  and  shareholder  shall  be  move- 

able   property,    capable  of   being  transferred   in   manner 

stocic  and  shares   to   be     provided   by   the   legulations  contained  herein,  or   in  any 

moyeable  property.  ^^^^  ^^^  regulating  the  Bank  for  the  time  being  in  force, 

and  shall  not  be  of  the  nature  of  immoveable  property ;   and  each  share  shall  be 

distinguished  by  its  appropriate  number. 

20.  Every  transfer  of  stock  or  shares  may  be  by  endorsement  on  the  certificate 

or  in  such  other  form  as  the  Board  from  time  to  time  may 

^^Ted^b  ^S»^^  ^  ^    approve,  and  shall  be  presented  to  the   Bank  accompanied 

approv      y  ^^  ^^^^  evidence  as  the  Board  may  require  to  prove  the 

title  of  the  transferor. 

Every  such  transfer  shall  be  verified  in  such  manner  as  the  Board  require,   and 

the  Board  may  refuse  to  register  any  such  transfer  until  the 

up,  unless  the  transferee  is  approved  by  the  Board. 
Transferor       to    remain  ^he  transferor  shall  be  deemed  to  remain  the  proprie- 

proprietor  tUl  transfer  re-  tor  or  holder  of  the  stock  6r  »hares  transferred  until  the 
gistered.  name  of  the  transferee  is  registered  in  respect  thereof. 

21.  The  directors  may  from  time  to  time  close  the  register  and  transfer-books 
Power  to  close   transfer-    of  the  Bank  for  any  period  or  periods  not  oxceedin((  in  the 

books.  whole  thirty  days  in  any  twelve  consecutive  months. 

Corporation  to  consist  of  .  22.  The  proprietors  and  shareholders  for  the  time 
registered  proprietors  or  being,  and  no  other  persons,  shall  be  members  respectively 
shareholders  only.  q£  ^^^  bodies  corporate  hereby  constituted, 

and  except  for  the  purpose  of  excluding  the  provisions  of  section  seventeen,  the 

Bank  shall  not  be  bound  or  affected  by  notice  of  any  trust 

Notice  of  trusts.  ^^  which  any  stock  or  share  may  be  subject  in  the  hands  of 

the  proprietor  or  holder  thereof  ; 
and  when  any  stock  or  share  is  vested  in  more  than   one  proprietor  or  bolder, 
Shares  vested  in  several    B**©^  proprietors  or   shareholders  shall,  as   between   them- 
hoiders.  selves  and  the  Bank,   be  considered  as  joint  owners  with 

benefit  of  survivorship  : 
Provided  that,  as  regards  voting  at  meetings,    service    of  notices,  and  receipt 
of  dividend,  the  person  whose  name  stands  first  in  the  register  as  one  of   the   pro- 
prietors  or  holders  of  such  stock  or  shares  shall  be  deemed  the  sole  proprietor  or 
holder  thereof. 

23.    When  by  the  death  of  any  proprietor  or   shareholder  his  stock  or  shares 
Transmission  of  stock  or    "^^^^  devolve  on  his  legal  representative,  the   bank  »hall 
shares  of  deceased  proprie-     not   be  bound  to  recognize  any  legal  representative  of  such 
tors  or  shareholders.  proprietor  or  shareholder  other  than  a  person  who  has  taken 

out,  from  a  Court  having  jurisdiction  in  this  behalf,  probate  of  the  will  or  letters 
of  administration  to  the  estate  of  the  deceased. 

Any  person  becoming  entitled  to  stock  or  shares  in  consequence  of  the  insol- 
vency or  bankruptcy  of  any  proprietor    or   shareholder,  or 
veu^TmairiWe^"    ^'^^'    ^^^  consequence  of  the   marriage  of  any  female  proprietor 
or  shareholder,  may  be  registered  as  a  proprietor  or  share- 
holder upon  such  evidence  being  produced  as  the  directors  may  from  time  to  time 
require. 
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CHAPTER  VI. 

Directors. 

24.  The  basiness  of  the  Bank  shall  be  managed  by  the  Board,  which  shall  ia  the 

first  instaDce  consist  of  six  directors,  and  may  snbseqaently 
consist  of  snob  number,  not  less  than  six,  and  not  more  than 
nine,  as  may  be  fixed  by  a  special  resolution. 

Sach   directors   shall    be   selected  by   vote    of   a  general   or  special  meeting. 
Quorum  Three  of  the  directors  shall  form  a  quorum  for  the  transao- 

*  tion  of  business. 

25.  The  persons  who,  on  the  first  day  of  May|]S76,  are  respectively  directors 

of  the  Bank  of  Bengal,  the  bank  of  Madras,  and  the  New 
Present  directora   to  be    Bank  of  Bombay,  Limited,  shall  be  i«ispectively  directors 

ooDtinuea.  ^^  ^^^  g^^^  ^^  Bengal,  the  Bank  of  Madras,  and  the  Bank 

of  Bombay,  as  constituted  by  this  Act,  subject  to  removal  as  hereinafter  provided 

and  to  the  other  provisions  herein  contained. 
Two  directors  to  go  out  by  26.    The  two  directors  who  have  been  longest  in  oflBce 

roution  annually.  shall  go  out  of  office  at  the  general  meeting. 

Any  director  so  retiring  may  be  re-elected  at  such  meeting  ;  and  if  any  question 

arise  as  to  which  of  the  directors  who  have  been  the  same  time  in  office  shall  retire, 

such  question  shall  be  decided  by  ttie  directors  by  ballot. 

27.  Clau$6  1. — No  person  shall  be  qualified  to  serve  as  a  director  of  a  Bank 
^  „„  ^.  .  ^.  who  h  not  a  proprietor  or  holder  in  his  own  right  of  unen- 
Qualiflcation  of  directors,      cumbered   stock  or  shares  of  such  Bank,  to  the  nominal 

amount  of  ten  thousand  rupees  at  the  least. 

Disquaimcation  of  diroc-  Clause  2. — No  person  ahall  be  qualified  to  serve  as  a 

toi^  director— 

If  he  holds  the  office  of  director,  provisional  director,  promoter,  agent  or  manager 
of  any  other  joint-stock  Bank  established,  or  having  a  branch  or  agency, 
in  British  India,  or  advertised  as  about  to  be  established,  or  to  have  a  branch 
or  agency,  in  British  India  ;  or 
If  he  is  a  salaried  officer  of  Government  not  specially  authorized  by  the  Gover- 
nor-General in  Council  to  serve  as  a  director  ; 
And  the  office  of  director  shall  be  vacated— 
If  the  person  holding  ic  resigns  his  office  or  dies  ; 
If  he  accepts  or  holds  any  other  office  of  profit  under  the  Bank  ; 
If  he  becomes  insolvent  or  bankrupt,  or  compounds  with  his  creditors  ; 
If  he  is  declared  lunatic,  or  becomes  of  unsound  mind  ; 
If  he  is  absent  from  the  Board  for  more  than  three  consecutive  months  ; 
If  he  ceases  to  hold  in  his  own  right  the  amount  or  number  of  unencumbered 

stock  or  phares  required  to  qualify  him  for  the  office. 
Clause  3. — ^No  two  persons  who  are  partners  of  the  same  mercantile  firm,  or  one 
Co-partners  of  same  firm    ^^  whom  is  the  general  agent  of,  or  holds  a  power  of  pro- 
not  to  serve  as  directors  at    curatiou    from,   the   other,  or  from  a  mercantile  firm  of 
same  time.  which  the  other  is  a  partner,  shall  be  eligible  or   qualified 

to  serve  as  directors  at  the  same  time. 
Clause  4  — ^The  proprietors  or  shareholders  may  by  a  special  resolution  passed 
Power  to  remove  directors.     ^^  ^^^  ^,^'««  ?(  proprietors  or  shareholders   holding  in  the 
aggregate  not  less  thsn  one-half  of  the  capital,  remove  any 
director  before  the  expiration  of  his  period  of  office,  and  appoint,  in  his  stead,    a 
qualified  person,  who  shall  in  all  respects  stand  in  his  place. 

28.  At  the  first  meeting  of  the  directors  in  every  year,  they  shall  choose  a 
Directors  to  choose  presi-    president  and  vice-president  from  among  themselves,   and 

dent  and  vioepresidont.  whenever  the  office  of  president  or  vice-president  becomes 

vacant,  they  shall,  at  their  next  meeting,  choose  a  successor  for  the  remainder  of  the 
current  year. 

The  president|  or  in  his  absence  the  vice- president,  shall  be  ohairman  at  all 
Chairman.  meetings  whether  of  directors  or  of  proprietors  or  share- 

holders, or  of  proprietors  and  shareholders,  and  shall  have 
Casting  vote.  an  additional  or  casting  vote  in  all  cases  of  an  equal  divi- 

sion  of  votes  :  Provided   that  if  both  the  president  and  vice-president  be  absent 
at  ary  meeting,  the  directors  present  shall  cket  a  chairman  for  such  meeting,  from 
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among  tbemselve?,  and  snch  chairman  shall,  in  oase  of  an  equal  division  of  votes, 
have  an  additional  or  casting  vote 

29.    The  Board  shall  have  power  at  any  time,  and  from  time  to  time,  to  supply 

Vacancies  among  directors    any  vacancies  in   their  number  arising  from  the  death, 

how  mied  up.  resignation,  or  disqualification,  under  section  twenty-seven, 

of  any  director. 

Any  director    so  appointed  shall,  for  the    purposes  of  section  twenty-six,  be 

considered  to  have  held  office  from  the  date  on  which   the  director  in   whose   place 

he  is  appointed    was  elected,  or  (where   snch   director  was  appointed  under  this 

section)  from  the  date  on  which  his  mediate  or  immediate  predecessor  was  elected. 

Acta  of  directors  valid  not-  30.    All  acts  done  by  any  person  acting  in  good   faith 

witbdcanding  subsequent  as  a  director  shall  be  as  valid  as  if  he  was  a  director  not- 
discoTory  of  disqualification,  withstanding  it  be  afterwards  discovered  that  there  was 
some  defect  in  his  appointment  or  qualification. 

31.    Every  director  shall  be  indemnified  by  the  Bank  against  all  losses  and  expenses 

Indemnity  of  directors.  incurred   by  him  in  or  about  the   discharge  of  his  duties, 

except  such  as  happen  from  his  own  wilful  act  or  default. 

No  director  shall  be  responsible  for  any  other  director  or  for  any  officer,  clerk 

or  servant  of   the  Bank,  or  for  any  loss  or  expense  happening  to  the  Bank  by  the 

insufficiency  or  deficiency  of  value  of,  or  title  to,  any  property  or  security  acquired 

or  taken  on  behalf  of  the  Bank,  or  by  the  insolvency,   bankruptcy  or  wrongful  act 

of  any  customer  or  debtor  of  the  Bank,  or  by  anything  done  in  the  execution  of   the 

duties  of  his  office  or  in  relation  thereto,  or  otherwise  than  for  his  own  wilful  act  or 

default. 


CHAPTER  VII. 
Officers  of  the  Bank. 

32.  The  directors  shall  have  power — 

Appointment,  sauries,  8U8-  *<>    appoint    such    officers,    clerks    and     servants     as 

pension  and  removal  of  may  be  necessary  to  conduct  the  business  of  the 
officers.  ^^^^^ 

to  grant  salaries,  pensions  and  other  emoluments  to  such  officers,  clerks  and 
servants,  and 

to  snspend  or  remove  any  officer,  clerk  or  servant  of  the  Bank. 

33.  The  Secretary  and  such  other  officers  of  the  Bank  as  the  directors  may  by 
Accounu,   receipts      and    Writing  notify  in  the  local  official  Gazette  (and   in  the  case 

docoments  of  Bank  by  whom  of  the  Bank  of  Bengal,  also  in  the  Gazette  of  India)  are 
to  be  signed.  hereby  severally  empowered  for  and  on  behalf  of  the  Bank 

to  endorse  and  transfer  promissory  notes,  stock  receipts,  stock,  debentures,  shares, 
securities  and  documents  of  title  to  goods  standing  in  the  name  of,  or  held  by,  the 
Bank, 

and  to  draw,  accept  and  endorse  bills  of  exchange,  bank  post-bills,  and  letters 
of  credit,  in  the  current  and  authorized  business  of  the  Bank, 

and  to  sign  all  other  accounts,  receipts  and  documents  connected  with  suoli 
business 

Officers  forbidden  to  engage  34.    No  Secretary,  Inspector,  Manager,  or  Accountant 

in  other  commercial  business,     in  the  service  of  the  Bank, 

and  no  Khazdaohi,  Cashier  or  Shroff  in  the  service  of  the  Bank  at  the  principal 
Office, 

and  without  the  previous  sanction  of  the  Board,  no  Agent,  Ehaz^nohi,  Cashier 
or  Sbroff  at  any  branch  or  agency  of  the  Bank, 

shall  engage  in  any  other  banking  or  commercial  business,  either  on  his  o^*  ii 
account  or  as  agent  for  any  other  person  or  persons,  or  shall  act  as  broker  or  agent 
for  the  sale  or  purchase  of  Government  or  other  securities. 

35.    £  very  person  appointed  to  hold,  or  act  in  any  one  or  more  of  the  said 

.i_  -„      «  offices  and  every  other  officer  from  whom  the  directors  may 

Secm-lty  from  officers.         ^^^^    ^.^^  to     time    think   fit   to     require   it,    shall  give 

security  to  the  directors,  for  the  faithful  discharge  of  his  duty  to  the  satisfaction  of 

the  directors,  in  such  amount  and  in  such  manner  as  they  think  proper. 

The  security  to  be  given  as  aforesaid  by  the  person  holdins  or  acting  in  ibe 
office  of  Secretary  shall  not  be  in  a  less  amount  than  fifty  thousand  rupees. 
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CHAPTER  VIII. 

Business. 
^,  ^  _,    ,  36.    The  Bank  is  authorised  to  carry  on  and  transact 

trSu"  °^^    t^e  8«^eral  kinds  of  bnainess  hereinafter  specified  (that  is 

to  say) — 
(a)    the  advancing  and  lending  money,  and  opening  cash-credits,  npon  the 
security  of— 

(1)  promissory  notes,  debentares,  stock  and  other  securities  of  the  Goyem- 

ment  of  India,  or  of  the  United  Kingdom  of  Great  Britian  and  Ireland  ; 

(2)  bonds,  debentares  and  annuities  charged   by  the  Imperial  Parliament  on 

the  revenues  of  India  ; 

(3)  stock  or  debentures  of,  or  shares  in,  Railway  or  other  Companies,  the  in- 

terest whereon  shall  have  been  guaranteed  by  the  Secretary  of  State  for 
India  in  Council ; 

(4)  debentures  or  other  securities  for  money  issued  by,  or  on  behalf  of,  any 

municipal  body  under  the  authority  of  any  Act  of  a  legislature  established 
in  British  India  ; 

(5)  bullion  or  other  goods  which,  or  the  documents  of  title  to  which,  are 

deposited  with,  or  assigned  to,  the  Bank  as  security  for  such  advances^ 
loans  or  credits  ;  and 

(6)  accepted  bills  of  exchange  and  promissory  notes  indorbed  by  the  payees  : 

Provided  that  such  advances  and  loans  may  be  made,  if  the  directors  think  fit, 
to  the  Secretary  of  State  for  India  in  Council,  without  any  specific  security  ; 

{b)  the  selling  and  realization  of  the  proceeds  of  sale  of  any  such  promissory 
notes,  debentures,  stock-receipts,  bonds,  annuities,  stockn,  shares,  securities,  bullioa 
or  goods,  which,  or  the  documents  of  title  to  which  have  been  deposited  with,  or 
assigned  to,  the  Bank  as  security  for  such  advances,  loans  or  credits,  or  which  are 
held  by  the  Bank,  or  over  which  the  Bank  is  entitled  to  any  lien  or  charge  in 
respect  of  any  such  loan  or  advance  or  credit  or  any  debt  or  claim  of  the  Bank,  and 
which  have  not  been  redeemed  in  due  time  in  accordance  with  the  terms  and  con- 
ditions (if  any)  of  such  depositor  assignment  ; 

(c)  the  drawing,  discounting,  baying  and  selling  of  bills  of  exchange  and 
other  negotiable  secarities  payable  in  India,  or  (in  the  case  of  the  Bank  of  Madras) 
in  Ceylon  ; 

(d)  the  investing  of  the  funds  of  the  Bank  upon  any  of  the  securities  specified 
in  paragraph  (a)  of  this  section,  clauses  (1),  (2),  (3;,  and  (4),  and  converting  the 
same  into  money  when  required, 

and  from  time  to  time  altering,  coavertin^  and  transposing  such  investments 
for  or  into  others  of  the  investments  above  specified  ; 

(«)  the  making,  issuing  and  circulating  of  bank  post-bills  and  letters  of  credit 
made  payable  in  India,  or  (in  the  case  of  the  Bank  of  Madras)  in  Ceylon,  to  order, 
or  otherwise  than  to  the  bearer  on  demand  ; 

(f)    the  buying  and  selling  of  gold  and  silver,  whether  coined  or  uncoined  ; 

ig)  the  receiving  of  deposits  and  keeping  cash-accounts  on  such  terms  as  may 
be  agreed  on  ; 

{k)  the  acceptance  of  the  charge  and  manageoQent  of  plate,  jewels,  title-deeds 
or  other  valuable  goods  on  such  terms  as  may  be  agreed  upon  ; 

(i)  the  selling  and  realising  of  all  property,  whether  moveable  or  immoveable, 
whicn  may  in  any  way  come  into  the  possession  of  the  Bank  in  satisfaction  or  part 
satisfaction  of  any  of  its  claims  ; 

(j)    the  transacting  of  pecuniary  agency  business  on  commission  ; 

{k)  the  acting  as  agent  on  commission  in  the  transaction  of  the  following 
kinds  of  business  (namely)  : — 

(1)  the  bujing,  selling,  transferring  and  taking  charge  of  any  securities,  or 
any  shares,  in  any  public  Company  ; 

i'l)  the  receiving  of  the  proceeds,  whether  principal,  interest  or  dividends,  of 
any  securities  or  shares  ; 

(3)  the  remittance  of  such  proceeds  at  the  risk  of  the  principal  by  pablic  or 
private  bills  of  exchange,  payable  either  in  India  or  elsewhere  ; 
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(I)  the  drawing  of  bills  of  exoharge,  and  the  granting  of  letters  of  credit, 
payable  out  of  India,  for  the  use  of  principals  for  the  purpose  of  the  remittances 
mentioned  in  the  last  preceding  clause  of  this  section  ; 

(m)  the  buying,  for  the  purpose  of  meeting  such  bills  or  letters  of  credit,  of 
bills  of  exchange  payable  out  of  India,  at  any  usance  not  exceeding  six  months ; 

(n)  and,  generally,  the  doing  of  all  such  matters  and  things  as  may  be  inci- 
dental ot  subsidiary  to  the  transacting  of  the  various  kinds  of  business  herein- 
before specified. 

(0)  It  shall  also  be  lawful  for  the  Bank  under  any  arrangement  or  agreement 
with  the  Secretary  of  State  for  India  in  Council — 

(1)  to  act  as  banker  for,  and  to  pay,  receive,  collect  and  remit  money,  bullion 
and  securities  on  behalf  of  the  Governmeot  ; 

(2)  to  undertake  and  transact  any  other  business  which  the  Government  may 
from  trim«)  to  time  entrust  to  the  Bank. 

And  the  directors  shall  have  power  from  time  to  time  to  arrange  and  settle 
with  the  Governor  General  in  Council  the  terms  of  remuneration  on  which  such 
business  shall  be  undertaken  by  the  Bank,  and  also  as  to  the  examination  and  audit 
from  time  to  time  of  the  accounts  and  affairs  of  the  Bank  by  or  on  behalf  of  the 
GovernoiGeneral  in  Council. 

37.  The  directors  shall  not   transact   any    kind  of    banking  business  other 
Business  which  Banks  may    than  those  above  specified,  and  in  particular  they  shall  not 

not  transact.  make  any  loan  or  advance—— 

(a)  for  a  longer  period  than  three  months ;  or 

(b)  upon  the  security  of  stock  or  shares  of  the  Bank  of  which  they  are 
directors  ;  or 

(c)  upon  mortgage,  or  in  any  other  manner  upon  the  security,  of  any  im- 
moveable property,  or  the  documents  of  title  relating  thereto. 

Cd)  Nor  shall  they  lend  or  advance,  by  discount  of  bills  or  otherwise,  to  any 
individual  or  partnership  firm  (except  upon  the  security  mentioned  in  section  thirty 
six,  paragraph  (a),  numbers  (1)  to  (5)  ioclnsive),  any  sums  of  money  exceeding  in 
the  whole  at  any  one  time  such  sum  as  may  be  prescribed  by  the  bye-laws  for  the 
time  being  in  force. 

(e)  Nor  shall  they  discount  or  buy,  or  advance  and  lend,  or  open  cash- 
credits  on  the  security  of  any  negotiable  instrument  of  any  individual  or  partner- 
ship firm,  payable  in  the  town  or  at  the  place  where  it  is  presented  for  discount, 
which  does  not  carry  on  it  the  several  responsibilities  of  at  least  two  persons  or 
firms  unconnected  with  each  other  in  general  partnership. 

(/)  Nor  shall  they  discount  or  buy,  or  advance  and  lend,  or  open  cash-credits 
on  the  security  of  any  negotiable  security  having  at  the  date  of  the  proposed 
transaction  a  longer  period  to  run  than  three  months,  or  if  drawn  after  sight,  drawn 
for  a  longer  period  than  three  months  :  Provided  that,  in  the  case  of  the  Bank  of 
Madras,  the  directors  may  discount  negotiable  securities  payable  in  Ceylon  having 
at  the  date  of  the  transaction  a  period  to  run  not  exceeding  four  months. 

Nothing  contained  in  this  Act  shall  be  deemed  to  prevent  the  directors  from 
Overdrawing  allowing  any  person  who  keeps  an  account  with  the  Bank 

from  overdrawing  such  account  without  security,  to  the 
extent  of  sums  not  exceeding  at  any  one  time  two  thousand  rupees  in  the  whole. 

38.  Until  the  expiration  of  at  least  fourteen  days  after  notice  has  been  given 
Sums  payable   by  or  to    by  notification  of  the   Governor-General  in  Council  pub- 

at^i^'n'iS"''  ^^  ^  payable  Hshed,  in  the  case  of  the  Bank  of  Beogal,  in  the  Gazette  of 
India  and  the  Calcutta  QazettCf  and  in  the  cases  of  the  Bank 
of  Madras  and  the  Bank  of  Bombay,  in  the  local  official  Gazette,  that  the  Bank  will 
no  longer  act  as  banker  for,  or  pay,  receive,  collect  or  remit  money,  bullion  and 
securities  on  behalf  of  the  Government, 

all  sums  payable  by  or  to  the  Secretary  of  State  for  India  in  Council,  or  by  or 
to  the  Governor-General  in  Council,  or  the  Government  of  Bengal  or  the  Governor 
of  Fort  St.  George  in  Council  or  the  Governor  of  Bombay  in  Council,  on  behalf 
of  the  Secretary  of  State  for  India  in  Council,  at  the  General  Treasury  of  Fort 
William  in  Bengal,  or  at  the  General  Treasury  at  Madras,  or  at  the  General  Treasury 
at  Bombay, 

shall  be  payable— 

in  the  case  of  the  Secretary  of  State  for  India  in  Council,  or  the  Governor- 
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General  in  Ooonoil— at  the  office  of  the  Bank  of  Bengal,  the  Bank  of  Madras,  or 
the  Bank  of  Bombay,  as  the  case  may  be  ; 

in  the  case  of  the  Government  of  Bengal — at  the  office  of  the  Bank  of  Bengal ; 

in  the  case  of  the  Governor  of  Fort  St.  George  in  Ooancil — at  the  offioe  of  the 
Bank  of  Madras ;  and 

in  the  case  of  the  Governor  of  Bombay  in  Coanoil^at  the  offioe  of  the 
Bank  of  Bombay. 

39.  Whenever  presentment  of  any  promissory  note,  bend  or  other  secarity  for 
^  ^  payment  or  any  other  purpose  at  any  of  the  said  General 

no^t^SS^'"''"''*^"^  Treasuries  would  heretofore  have  been  necessary  or  suffi- 
oient,  presentment  for  snch  purpose  shall  be  necessary  or 
sufficient  (as  the  oa^e  may  be)  ontil  the  expiration  of  fourteen  days  after  the  giving 
of  the  notice  mentioned  in  section  thirty-eight — 

in  the  case  of  the  General  Treasury  of  Fort  William^at  the  office  of  the  Bank 
of  Bengal ; 

in  the  case  of  the  General  Treasury  at  Madraa^at  the  office  of  the  Bank  of 
Madras ;  and 

in  the  case  of  the  General  Treasury  at  Bombay— at  the  office  of  the  Bank  of 
Bombay. 

40.  The  office  of  the  Bank  of  Bengal  shall  be  at  Calcutta,  that  of  the  Bank 
Place  of  bosiness.  ^^  Madras  shall  be  at  Madras,  and  that  of  the  Bank  of 

Bombay  f>hall  be  in  the  Island  of  Bombay  ; 
and  the  business  of  the  Bank  shall  be  carried  on  at  its  office,  and  at  such  other 
place  or  places  in  India  as  the  Board  may  deem  advisable,  under  the  provisions  of 
section  forty-two. 

41.  For  the  purpose  of  providing  offices  and  places  in  and  at  which  to  carry  on 
Acqoiaition    of   biuinoM    ^nd  manage  the  business  of  the  Bank,  and  proper  residences 

premues.  f^^  its  agents,  the  directors  may — 

(a)    acquire  any  interest  in  immoveable  property,  and 

(6)  sell,  buy  in,  re-sell,  exchange,  let,  f  urni^sh,  repair,  insure  against  fire,  and 
otherwise  deal  with  all  or  any  part  of  the  same  as  they  may  consider  moat  con- 
ducive to  the  interest  of  the  Bank. 

42.  It  shall  be  lawful  for  the  directors  to  maintain  as  branches  or  agencies  of 
Establishment  of  branches    the  Bank,  any  branches  or  agencies  of  the  present  Banks, 

andagenciod.  which  may  be  in  existence  on  the  first  day  of  May  1876, 

and,  from  time  to  time,  to  establish  branches  or  agencies  at  such  places  within 
the  Presidency  in  which  the  Bank  is  situate  as  they  deem  advantageous  to  the 
interest  of  the  Bank, 

and,  with  the  previous  consent  of  the  Governor-General  in  Con  ceil,  and  subject 
to  snch  restrictions  as  to  the  business  ti  be  transacted  as  he  thinks  fit  in  each  case  to 
impose  (snch  consent  and  restrictions  being  notified  in  the  OazetU  of  India)f  to 
establish  branches  or  agencies  at  such  places  outside  the  Presidency  in  which  the 
Bank  is  situate,  as  the  directors  deem  advantageous  for  the  interests  of  the  Bank  : 

Provided  that  no  agency  of  the  Bank  now  or  hereafter  established  in    Bombay, 

Calcutta  or  Madras  shall  advance,  or  lend   money,  or  open 

^^^^'  cash-credits  on  securities,  or  receive  deposits  and  keep  cash 

accounts,  or  discount  bills  of  exchange  drawn  and  payable  in  the  Presidency  in 

which  it  is  so  established, 

or  shall  act  as  agent  on  commission,  or  transact  any  business  except  as  agent  of 
its  principal  Bank,  or  any  of  its  branches  or  other  agencies. 

The  directors  may  discontinue  any  branch  or  agency  maintained  or  estsblished 
under  this  section. 

CHAPTER  IX. 

A(XOUNTS  AND    DIVIDENDS. 

43     The  directors  shall  cause  the  books  of  the  Bank  to  be  balanced   on   every 
Booirs  to  be  balanced  twice    tbirt/-first  day  of  December  and  every   thirtieth    day  of 

a  year.  June. 

A  statement  of  the  balance  at  every  such  period,  signed  by  a  majority  of  the 

directors,  shall  be  forthwith  sent  to  a  Secretary  to  the  Government  of  India,   and  in 

the  cases  of  the  Bank  of  Madras  and  the  Bank  of  Bombay,  also  to  a  Secretary  to  the 

Local  Gt)vernment. 
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The  Goyernor-Geaeral  iq  Conaoil  in  the  case  of  each  of  the  said  Banks,  and  the 
Local  Governmeat  in  the  case  oC  the  Bank  of  Madras  and  the  Bank  of  Bombay, 
shall  (so  long  as  any  snoh  arrangement  with  the  Government  as  aforesaid,  which  has 
already  been,  or  shall  hereafter  be  entered  into  remains  in  force^  at  all  times  be 
entitled  to  require  of  the  directors  any  information  touching  the  affairs  of  the  Bank 
and  the  production  of  any  document  of  the  Bank, 

and  in  the  case  of  each  of  the  said  Banks,  the  Governor- General  in  Connoil  may 
require  the  publication  of  snoh  statements  of  its  assets  and  liabilities  at  such  inter- 
vals and  ia  such  form  and  maoner  as  the  Governor-General  in  Council  thinks  fit. 

Every  requisition  under  this  section  shall  be  signified  in  writing  under  the 
hand  of  a  Secretary  to  the  Government  of  India  or  to  the  Local  Government  (as  the 
case  may  be),  and  the  directors  shall  comply  with  every  such  requisition. 

44.  An  account  of  the  profits  of  the  Bank  during  the  previous  half-year  shall 
DiTidendsto  bedetermin-    be  taken  on  or   immediately  after  every  thirty-first  day 

ed  half-yearly.  of  December  and  every  thirteeth  day  of  June, 

and  a  dividend  shall  be  made  as  soon  thereafter  as  conveniently  may  be, 
and  the  amount  of  such  dividend  shall  be  determined  by  the  directors,  subject 

to  the  provisions  of  section  forty-five. 

No  unpaid  dividend  shall  bear  interest  as  against  the  Bank. 

45.  The  directors,  before  declaring  any  dividend,  may  set  aside  out  of  the 
Beserro  fond.  profits  of  the  Bank  snch  a  snm  as  they  think  proper  as  a 

reserve  fund,  and  invest  the  same  upon  any  of  the  securities 
Bpecified  in  section  thirty-six,  paragraph  (a),  clauses  (1),  (2),  (3)  and  (4). 

46.  The  directors  may  from  time  to  time  apply  such  portion  as  they  think 
AppUcation    of     roserre    ^^  of  the  reserve  fund  to  meet  contingencies,  or  for  equa- 

fund.  lizlng  dividends,  or  for  any  other  purposes  of  the  Back, 

which  they  from  time  to  time  deem  expedient. 


CHAPTER  X. 

Audit. 

Eiecuon  of  auditora.         ,.     ^J'    Two  auditors  shall  be  elected  and  their  remnnera- 

tion  fixed  at  the  annual  general  meeting. 

The  auditors  may  be  proprietors  or  shareholders  ;  bat  no  director  or  othet 

.,_  .       ,,.  officer  of  the  Bank  is  eligible  daring  his  continuance  in 

Who  may  be  auditors.  nffinft 

Auditors  re^ugibio.  ^  ^^^7   auditor   shall   be    re-eligible     on     his    quitting 

office. 
The  persons  who  shall  be  auditors  on  the  first  day  of  May  1876,  and  all  auditors 
.    ..^    , .  ,  ^„_       elected  under  this  section,  shall  severally  be  and  continue 

Auditors  tenure  of  office.      ^^  ^^^  ^^  auditors  until  the   first   general  meeting  after 
their  respective  elections  : 
Provided  that  if  any  casual  vacancy  occurs  in  the  office  of  any  auditor,  the 
Supply  of  casual  vacancy    directors  shall  forthwith  call  a  special  meeting  for  the  pur- 
in  office.  pose  of  supplying  the  same. 

48.    Every  auditor  shall  be  supplied  with  a  copy  of  the  half-yearly  balance- 
Rights  and  duties  of  audi-    sheet,  and  it  shall  be  his  duty  to  examine  the  same  with  the 
tors.  accounts  and  vouchers  relating  thereto. 

Every  auditor  shall  have  a  li^t  delivered  to  him  of  all  books  kept  by  the  Bank, 
and  shall  at  all  reasonable  times  have  access  to  the  books,  accounts  and  other  docu- 
ments of  the  B  ink,  and  may  (at  the  expense  of  the  Bank)  employ  accountants  or 
other  persons  to  assist  him  in  investigating  such  accounts,  and  may,  in  relation  to 
snoh  accounts,  examine  the  directors  or  any  other  officer  of  the  Bank. 

The  auditors  shall  make  a  report  to  the  proprietors  and  shareholders  upon  the 
annual  balance-sheet  and  accounts  ;  and  in  every  such  report  they  shall  state 
whether,  in  their  opinion,  the  balance-sheet  is  a  full  and  fair  balance-sheet  containing 
the  particulars  required  by  the  byelaws  made  under  this  Act,  and  properly  drawn 
up  so  as  to  exhibit  a  true  and  correct  view  of  the  state  of  the  Bank's  affairs,  and 
in  case  they  have  called  for  any  explanation  or  information  from  the  directors, 
whether  it  has  been  given  by  the  directors  and  whether  it  has  been  satisfactory. 

Such  report  shall  be  read  together  with  the  report  of  the  directors  at  the  annual 
general  meeting. 
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CHAPTER  XI. 

Mebtiiios. 

49.  Oa  the  first  Monday  of  the  month  of  Aagast  in  every  year,  or  as  soon 

after  snoh  day  as  is  convenient,  a  general  meeting  shall    be 
Annual  general  meeting.       ^^^  ^^  ^^^^^  ^^^  directors  shall  submit   to  the   proprietors 

and  shareholders  a  statement  of  the  affairs  of  the  Bank,  made  np  to  the  preceding 
thirtieth  day  of  Jnne. 

A  notice  convening  snch  meeting,  signed  by  the  Secretary,  shall  be  published  in 
the  local  official  GTazette,  and  in  the  case  of  the  Bank  of  Bengal,  also  in  the 
Gazette  oflndta,  at  least  fifteen  days  before  the  meeting  is  held. 

50.  Any  ten  or  more  proprietors  or  shareholders  holding  stock  or  shares,  or 

both,  to  the  aggregate  amount  of  fifty  thousand  rupees,    or 
spec      mce  ngs.  ^^^  three  directors,  may  convene  a  special   meeting  upon 

giving  fifteen  days*  previous  notice  of  sach  meeting,  and  of  the  purpose  for  which 
the  same  is  convened,  as  well  to  the  directors  as  also  by  public  advertisement  in  the 
local  official  Gazette,  and  in  two  of  the  English  daily  newspapers  and  one  of  the 
Vernacular  newspapers : 

Provided  that  three  months*  previoas  notice  shall  be  thus  given  of  any  special 
meeting  held  for  the  purpose  of  increasing  or  reducing  the  capital  of  the  Bank,  and 
shall  also  be  served  on  every  proprietor  and  shareholder. 

51.  No  business  shall  be  transacted  at    any    meeting,    whether   general  or 

special,  unless  a  quorum  of  twenty  proprietors  or  sharehold- 
Quorum.  ^j^^  ^p  both,  in  person  or  by  proxy,  is  present  at  the  com- 

mencement of  snch  business. 

If  within  one  hour  from  the  time  appointed  for  the  meeting  a  quorum  is  not 
present,  the  meeting,  if  convened  by  proprietors  or  shareholders  not  being  directors, 
shall  be  dissolved  :  in  any  other  case  it  shall  stand  adjourned  to  the  same  day  in 
the  following  week  at  the  same  time  and  place,  and  if  at  such  adjourned  meeting  a 
quorum  is  not  present,  it  shall  be  adjourned  sine  die, 

52.  At  meetings  whether  general  or  special,  every  election  and  other  matter 
Decision  by  majority  of    submitted  to  the  meeting  shall  be  decided  by  a  majority  of 

Totcs.  votes,  except  as  in  section  thirteen  and  in  section  twenty- 

seven,  clause  4,  is  specially  provided, 
and  no  person  shall  be  allowed  to  vote  at  any  sach  meeting  in  respect  of  any 
Persons  not  allowed   to    stock  or  share  acquired  by  transfer,  unless  snch  transfer 
vote.  shall  have  been  completed  and  registered  at  least   three 

months  before  the  time  of  such  meeting. 
And  no  shareholder  shall  be  entitled  to  vote  at  any    meeting  in  respect  of 
Shareholders  in  arroar  as    ^^7  shares  held  by  him  alone  or  jointly,  whilst  any  call  due 
to  caiu.  from  him  alone  or  jointly  remains  unpaid. 

53.  A  declaration  by  the  chairman  of  any  meeting,  except  a  special  meeting 
Power  to  declare  resolution  ^^Id  under  Section  thirteen,  that  a  resolution  has  been 
oarried  by  show  of  bands.  carried  thereat  upou  a  show  of  hands,  shall  be  conclusive, 
and  an  entry  to  that  effect  in  the  Book  of  proceedings  of  the  Bank  shall  be 
sufficient  evidence  of  that  fact,  without  proof  of  the  number  or  proportion  of  the 
votes  recorded  in  favour  of,  or  against,  such  resolution,  unless,  immediately  on 
such  declaration,  a  poll  be  demanded  in  writing  by  five  proprietors  or  shareholders 
present  and  entitled  to  vote  at  snch  meeting. 

54.  If  a  poll  be  demanded,  it  shall  be  taken  at  such  time  and  place,  and  (except 
Poll  to  be  taken,  if  do-    &^  the  special  meeting  last  aforesaid)  either  by  open    voting 

manded.  '  or  by  ballot,  as  the  chairman  directs  and  the   result  of  the 

poll  shall  be  deemed  to  be  the  resolution  of  the  meeting  at  which  the  poll  was 
demanded. 

55.  The  proceedings  at  any  meeting,  and  all  resolutions  and .  decisions  of  such 
Proceedings  and  resolutions    meeting,  shall  be  valid  and  binding  on  the  Bank,  SO  far  as 

at  meetings  to  be  binding.  such  proceedings,  resolutions  and  decisions  are  consistent 
with  the  provisions  of  this  or  any  other  Act  for  the  time  being  in  force  and 
regulating  the  Bank. 
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56.    At  all  BQoh  meeiiDgfly  the  proprietors  or  Bhareholden  shall  vote  acoordiog 
Scale  of  Totee.  to  the  following  scale  :— 

The  proprietor  of  oaptial  stock  amonniing  to  Bi.  2.000»  or  the  bolder  of  ebaree  of 

which  the  total  nominal  amonnta  are  equal  to  Bt.  2,000,  shall  be  entitled  to I  TOte. 

The  proprietor  of  capital  stock  amonnting  to  Ba.  10,000,  or  the  holder  of  sharea  of 

which  the  total  nominal  amonnta  are  equal  to  Ba  10,000,  aball  be  entitled  to 2  Yotea 

The  proprietor  of  capital  atook  amounting  to  Ba.  20,000,  or  the  bolder  of  sharea  of 

which  the  total  nominal  amonnta  are  equal  to  Be.  20,000,  aball  be  entitled  to......   8    „ 

The  proprietor  of  capital  atock  amonnting  to  Ba.  80,000,  or  the  holder  of  shares  of 

which  the  total  nominal  amonnta  are  equal  to  Ra.  80,000,  shall  be  entitled  to......  4    „ 

The  proprietor  of  capital  atodk  amounting  to  Ba.  40,000,  or  the  holder  of  aharee  of 

which  the  total  nomioal  amonnta  are  eqnal  to  Rf.  40,000,  aball  be  entitled  to 6    „ 

The  proprietor  of  capital  stock  amonnting  to  Rs.  50,000,  or  the  holder  of  shares  of 

which  the  total  nominal  amounts  are  equal  to  B«.  50,000,  aball  be  entitled  to. 6    „ 

The  proprietor  of  capital  atock  amounting  to  Ba.  75,000,  or  the  holder  of  shares  of 

which  the  total  nominal  amonnta  are  equal  to  R*.  75,000,  aball  be  entitled  to......    7    „ 

The  proprietor  of  capital  atook  amounting  to  Ba,  1.00,000  or  the  holder  of  shares  of 

which  the  total  nominal  amounts  are  equal  to  Bs.  1.00,000,  shall  be  entitled  to  ...    8    „ 
The  proprietor  of  capital  atook  amounting  to  Ba.  1225,000,  or  the  holder  of  shares  of 

whioh  the  total  nominal  amounts  are  equal  to  Ba.  1.25,000,  shall  be  entitled  to    9    ^ 
The  pioprietor  of  capital  stock  amonnting  to  Rs.  1,50,000,  nt  the  holder  of  aharea  of 

which  the  total  nominal  amonnta  are  equal  to  Ba.   1,50,000.  aball  be  entitled  to  10    „ 
The  proprietor  of  capital  stock  amonntingto  Rs.  1,75,  000,  or  the  holder  of  sharea  of 

which  the  total  amonnta  are  equal  to  Ba«   1,75,000,  Mhall  be  entitled  to...........  11    ,, 


The  proprietor  of  caidtal  atock  amounting  to  Ra.  2,00,000,  or  the  holder  of  shares  of 

which  the  total  amounta  are  equal  tc  Ra.  2,00,000,  aball  be  entitled  to—..—...  12    „ 

Where  a  person  is  both  a  proprietor  of  stook  and  a  bolder  of  shares,  bis  shares 
shall,  for  the  purpose  of  this  section,  be  deemed  to  be  stock. 

No  proprietor  or  shareholder  shall  be  entitled  to  more  than  twelve  votes  at  any 
SQch  meeting. 

57.  Any  proprietor  or  shareholder  entitled  to  vote  at  any  meeting  wider  this 
Praxtea  of  proprieton  or    Act  mny  give  a  proxy  in  writiog,  either  generiU  or  special, 

shareholders.  under  his  hand  or  the  band  of  lus  attorney  duly  antborised, 

to  any  other  proprietor  or  shareholder. 
Boob  proxjT  shall  be  produced  at  the  time  of  voting,  and  shall  entitle  the  person 
to  whom  it  is  given  to  vote  on  such  matters  as  shall  be  authorised  by  the  tenure 
of  such  proxy. 

But  no  person  shall  be  permitted  to  vote  in  virtue  of  such  proxy  unless  it  has 
been  left  for  registration  at  the  offioe  of  the  Bank  at  least  three  clear  dajs  before 
the  time  for  holding  the  meeting  at  which  it  is  intended  to  be  used  : 

Provided  that  a  general  proxy  which  has  been  registered  at  such  office  need  not 
be  again  left  for  registration  previous  to  any  subsequent  meeting. 

Proxies  existing  and  in  force  with  reference  to  any  of  the  present  Banks,  on 

Sziflttnff  uroziM.  ^^  ^^  ^  ^^  ^^^  ^^^^*  ^"^  Continue  in  force  ana  be 

AxuuugprozMs,  lYailable  at  meetings  under  this    Act,    anything  herein 

contained  notwithstanding. 

A  general  power-of -attorney  shall  be  deemed  a  proxy  within  the  meaning  of 
this  section. 

58.  If  any  proprietor  or  shareholder  is  a  lunatic  or  idiot,  he  may  vote  by  his 
Voting  1^   innatio  and    oommittee  or  other  legal  curator,  and  if  any  proprietor  or 

minor  shareholders.  shareholder  is  a  minor,  he  may  vote  by  his  guardian,  or  any 

one  of  his  guardians,  if  more  than  one. 

OHAPTBK  XIL 

NonoBs. 

59.  Every  notice  or  other  document  requirinff  to  be  served  by  the  Bank  upon 
Seryioeof  notices  by  Bank.    ^J  proprietor  or  shareholder  mav  be  served  either  person- 

ally,  or  by  leaving  it  for,  or  sending  it  through  the  post  by 
registered  letter  addressed  to  him  at  his  registered  place  of  abode ; 

and  every  notice  sent  through  ^e  post  shall  be  deemed  to  have  been  served  at 
the  time  at  whioh,  in  the  usual  course  of  post,  it  would  have  been  delivered. 
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60.  Any  proprietor  or  shareholder  who  changes  his  name  or  plaoe  of  abode,  or 
w«««„.  K^  aK-«»K^i^-«         being  a  female  marries,  and  the  husband  of  any  such  female, 

respectively,  shall  not  be  entitled  to  recover  any  dividend 
or  to  vote  until  notice  of  the  change  of  name  or  abode  or  marriage  be  given  to  the 
Bank,  in  order  that  the  same  may  be  registered. 

Every  notice  to  be  given  on  the  part  of  any  proprietor  or  shareholder  shall  be 
left  at  the  office  of  the  Biok,  or  sent  through  the  post  by  registered  letter  addressed 
to  the  Secretary  of  the  Bank  at  its  principal  office. 

61.  Every  person  who,  by  operation  of  law,  transfers  or  otherwise  becomea 

„^  ^  ,^  ^  ^  ^  entitled  to  any  stock  or  shares,  shall  be  bound  by  any  and 
Shareholders     bonnd    by  •••^         .l        j  !.•••  'i^l- 

nocioea,  to  previous  holders.  «^®ry  notice  or  other  document  which,  previously  to  his 
name  and  address  being  entered  upon  the  register  of  the 

Bank  in  respect  of  su3h  stock  or  shares,  has  been  given  to  the  person  from  whom  he 

derives  his  title  thereto. 

62.  When  any  notice  or  document  is  delivered  or  sent,  in  accordance  with 
Service  of  notices     good     ^^^^  ^^^f  »t  ^^  ^^  ^^^  registered  place  of  abode  of  a  pro- 

notwithstanding  sharehoid-  prietor  or  shareholder,  then  and  notwithstanding  he  be  then 
er's  death.  deceased,  and  whether  or  not  the  Bank  have  notice  of  bis 

decease,  such  service  of  the  notice  or  other  document  shall,  for  all  purposes  of  this 
Act,  be  deemed  service  thereof  on  him,  or,  if  dead,  on  his  heirs,  executors, 
administrators^  and  every  of  them. 


CHAPTER  XIII. 
Bye  LAWS. 
63.    The  directors  shall,  as  soon  as  may  be,  make,  and  may  from  time  to  time 
Power    of  directors    to    alter,  bye-laws  regulating  the  following  matters  or  any  of 
make  bje-la?ra.  them  ; 

(a)  the  maximum  amount  which  may  be  advanced  or  lent  by  discount  of  bills, 
or  otherwise,  to  any  individual  or  partnership,  without  the  security  mentioned  in 
section  thirty-six,  paragraph  (a),  Nos.  (1)  to  (5)  inclusive, 

(6)  the  circumstances  under  which  alone  advances  may  be  made  to  directors 
or  officers  of  the  Bank,  or  the  relatives  of  such  directors  or  officers,  or  to  companies, 
firms  or  individuals  with  which  or  with  whom  such  directors,  officers,  or 
relatives  are  connected  as  partners,  directors,  managers,  servants,  shareholden, 
or  otherwise, 

(c)  the  particulars  to  be  contained  in  the  half-yearly  balance-sheet. 

The  directors  may  from  time  to  time  make  bye-laws  regulating  the  following 
matters  or  any  of  them  : — 

(d)  the  distribution  of  business  amongst  the  directors, 

(e)  their  remuneration, 

(r)  the  delegation  of  any  powers  of  the  directora  to  oommitteea  consiatiog  of 
members  of  their  body, 

(g)  the  procedure  at  the  meetings  of  the  board  or  of  any  committee  of  the 
directors, 

(A)  the  books  and  accoants  to  be  kept  at  the  heftd  and  other  of&oea 
respectively, 

(t)  the  reports  and  statements  to  be  prepared  and  made  by  the  Chief  Accoant- 
ant,  the  heads  of  departments,  and  the  other  officers  of  the  Bank, 

(/)    the  management  of  the  branches  and  agencies, 

(k)  the  fees  payable  for  certificates  of  scares  or  receipts  for  stock,  or  for 
registration  of  transfers  of  shares  or  stock, 

(0  the  renewal  of  certificates  of  shares  and  receipts  for  stock,  which  have  been 
worn  out  or  lost, 

(m)    and,  generally,  for  the  conduct  of  the  business  of  the  Bank  : 

Provided  that  no  bye-law,  or  alteration  or  rescission  of  any  bye-law,  shall  be  of 
any  validity,  except  in  so  far  as  the  same  is  consistent  with 
the  provisions  of  this  Act,  and  has  been  previously  approved 

by  the  Governor- General  in  Council,  and  such  approval  has  been  signified  in  writing 

coder  the  hand  of  a  Secretary  to  the  Government  of  India. 
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CHAPTER  XIY, 

Miscellaneous. 

64.  The  directors  may  institate,  oondoot,  defend,  compromise,  refer  to  arbitra- 
Power  to  infltitnte   and    tion  and  abandon  legal  and  ot^er  proceedings  and  claims  by 

oompromise  suits.  or  against  the  Bank  or  the  directors  or  officers  of  the 

BsLk,  and  otherwise  concerning  its  affairs. 

65.  In  any  snit  brought  against  any  shareholder  to  recover  any  debt  dae  for 
^^  any  call  or  other  monies  dae  from  him  in  his  character  of 

ingsag^tsh^ehoiderT       shareholder,  it  shall  be  snfficient  to  allege  that  the  defendant 
is  a  shareholder  of  the  Bank,  and  is  indebted  to  the  Bank 
in  respect  of  a  call  made  or  other  monies  doe,  whereby  a  right  to  sue  has  accrued  to 
the  Back; 

and,  on  the  hearing  of  any  suit  brought  by  the  Bank  against  any  shareholder 
CO  recover  any  debt  due  for  any  call,  it  shall  be  sufficient  to  prove  that  the  name 
of  the  defendant  is  on  the  register  of  shareholders  of  the  Bank  as  the  holder  of  the 
shares  in  respect  of  which  such  debt  accrued,  and  that  the  call  was  made,  and  that 
notice  of  such  call  was  duly  given  to  the  defendant  in  pursuance  of  this  or  any 
other  Act  for  the  time  being  in  force  regulating  the  Bank  ; 

and  it  shall  not  be  necessary  to  prove  the  appointment  of  the  directors  who 
made  such  call,  nor  that  a  quorum  of  directors  was  present  at  the  Board  at  which 
such  call  was  made,  nor  that  the  meeting  at  which  it  was  made  was  duly  convened 
or  constituted. 

66.  Nothing  in  the  Thirty- third  of  George  the  Third,  session  two,  chapter 
Modification  of  33  Geo.  III.,    fifty-two,  shall  be  deemed  to  render  it  unlawful  for  anv 

sess.  3,  chap.  62.  servant  of  Government,  or  for  any  Judge  of  8  High  Court, 

to  become  a  member  of  any  corporation  established  under  this  Act. 

67.  Notwithstanding  anything  contained  in  this  Act  or  in  section  231  of  Act 
Power  to  wind  np  Bank    No.  X.  of  1866,  whenever  the  proprietors  and  shareholders 

nnder Indian Companiea  Act.  have  passed  a  special  resolution  that  the  Bank  shall  be 
wound  up  voluntarily  under  the  Indian  Companies  Act,  1866,  the  Bank  shall  be 
wound  up  accordingly,  as  if  it  were  a  Company  under  that  Act  : 

Provided  that  no  such  special  resolution  shall  be  deemed  to  have  been  passed 
unless  at  least  one-third  of  the  proprietors  and  shareholders  holding  at  least  one- 
half  of  the  paid-up  capital  of  the  Bank  for  the  time  being,  be  present  in  person 
or  by  proxy,  and  a  majority  poll  by  open  voting  in  favour  of  the  said  resolution, 
and  such  resolution  has  been  confirmed  by  a  majority  of  such  proprietors  and 
shareholders  at  a  subsequent  special  meeting  held  at  an  interval  of  not  less  than 
one  month,  nor  more  than  two  months,  from  the  date  of  the  meeting  at  which  such 
resolution  was  first  passed. 

68.  And  whereas  the  Government  of  India  has  agreed  to  sell,  and  the  directors 
Sale  to  Banks  of  Bengal    of  the  present  Bank  of  Bengal  have  agreed  to  purchase,  at  a 

and  Madras  of  QoTemment  premium  of  tweuty-two  and  a  half  per  centum,  the  said  two 
shares  therein.  thousand  two  hundred  shares  of  one  thousand  rupees  each 

held  by  the  Government  of  India  in  the  same  Bank  ;  and  it  is  intended  that  the 
directors  of  the  Bank  of  Bengal  as  constituted  by  this  Act  shall  cancel  two  thousand 
of  such  shares,  and  sell  for  the  benefit  of  the  Bank  four  hundred  shares  in  the  same 
Bank  corresponding  with  the  remaining  two  hundred  shares  so  agreed  to  be  sold 
and  purchased  ; 

and  whereas  the  Government  of  India  has  agreed  to  sell,  and  the  directors  of 
the  present  Bank  of  Madras  have  agreed  to  purchase,  at  a  premium  of  ten  per 
centum,  the  said  five  hundred  and  sixty-two  and  a  half  shares  held  by  the  Govern- 
ment of  India  in  the  same  Bank;  and  it  is  intended  that  the  directors  of  the  Bank  of 
Madras  as  constituted  by  this  Act  shall  cancel  the  same  shares  ; 

Purchase  and  canceUation  ^,  ^^°d  whereas  the  directors  of  the  present  Bank  of 
by  directors  of  63^  shares  in  Madras  have  purchased  and  cancelled  other  sixty-two  and  a 
present  Bank  of  Madras.  half  ghares  in  such  Bank  ; 

And  whereas  the  said  respective  directors  of  the  present  Bank  of  Benf^al  and 
Bank  of  Madras  had  no  power  to  enter  into  the  said  agreements  with  the  Govern- 
ment of  India,  and  the  directors  of  the  Bank  of  Bengal  as  constituted  by  this  Act 
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hsTe  no  power  to  sell  the  foor  handred  shares  referred  to  in  this  section,  and  the 
said  directors  of  the  present  Bank  of  Madras  had  no  power  to  purchase  and  cancel 
the  said  other  sixty-two  and  a  half  shares  ; 

And  whereas  the  directors  of  the  Bank  of  Bengal  as  oonstitnted  bj 
this  Act  hsTC  no  power  to  cancel  the  said  two  thousand  shares  and  the  said 
directors  of  the  Bank  of  Madras  as  constituted  by  this  Act  haye  no  power  to  cancel 
the  said  five  hundred  and  sixty-two  and  a  half  shares  ; 

And  whereas  it  is  expedient  to  confirm  the  said  agreements  with  the  Go?em- 
ment  of  Indi#,  and  to  iudemnify  the  said  retpeotiTC  directors  of  the  present  Bank 
of  Bengal  and  Bank  of  Madras  los  entering  into  the  same,  and  to  confirm  the  said 

Sur^hase  of  the  said  other  uxty-two  and  a  naif  shares  by  the  directors  of  the  present 
tank  of  Madras,  and  to  indemnify  the  same  directors  for  making  the  same,  and  for 
cancelling  the  same  shares,  and  to  empower  the  directors  of  the  Bank  of  Ben^pl  as 
oonstitnted  by  this  Act  to  sell  the  said  four  hundred  shares,  and  to  empower  the 
respectiye  directors  of  the  Bank  of  Bengal  and  Bank  of  Madras  as  oonstitnted  by 
this  Act  to  cancel  the  said  shares  so  intended  to  be  cancelied ;  it  is  hereby  further 
enacted  as  follows: — 

(a)    The  said  agreements  with  the  Goyemment  of  India  are  hereby  confirmed, 

cvmflrmAtkm   of    urrae.    •^^  *^®  ■*^^  resoectiye  directors  of  the  present  Bank  of 

vvSi^^enunent^    Bengal  and  Bank  of  Madras  are  hereby  indemnified  for 

entering  into  the  same ;  and  no  suit  or  other  proceeding 

shall  be  maintained  against  any  such  director  in  respect  of  anything  bond  fide  done 

in  pursuance  of  either  of  such  agreements. 

(6)    The  said  purchase  of  the  said  other  sixty-two  and  a  half  shares  is  hereby 
Oonflrmation  of  pozohase    confirmed,  and  the  said  directors  of  the  present  Bank  of 
of  the  62^  BhATOflL  Madras  are  hereby  indemnified  for  making  the  same  and  for 

cancelling  the  same  shares ;  and  no  suit  or  other  proceeding  shall  be  maintained 
against  any  such  director  in  respect  of  anything  hand  fide  done  in  effecting  such 
purchases  and  cancellation. 

{o)  The  directors  of  the  Bank  of  Bengal  as  constituted  by  this  Act  shall  haye 
Bale  by  dirooton  of  400  power  to  sell,  and  shall,  as  soon  as  couTcniently  may  be, 
shares  in  Bank  of  Bengal.  sell,  the  said  four  hundred  shares,  either  together  or  in 
parcels,andeither  by  public  auction  or  priyate  contract,  and  shall  apply  tilie  pro- 
ceeds in  or  towards  paying  the  price  of  the  shares  of  the  Goyemment  of  India  ao 
agreed  to  be  purchased  by  the  directors  of  the  present  Bank  as  aforesaid,  or  other- 
wise for  the  benefit  of  the  Bank  of  Bengal  as  constituted  by  this  Act. 

{d)    The  directors  of  the  Bank  of  Bengal  as  constituted  by  this  Act  shall 
C¥flAfliiatiqn   of   oertain    l^ye  power  to  cancel,  and  shall,  as  soon  as  conyeniently 
ahaies.  may  be,  cancel,  the  said  two  thousand  shares,  and  the  direc- 

tors of  the  Bank  of  Madras  as  constituted  by  this  Act  shall  haye  power  to  cancel, 
and  shall,  as  soon  as  conyeniently  may  be,  cancel,  the  said  five  hundred  and  sixty- 
two  and  a  half  shares. 
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ACT  V.  OF  1879. 

{Received  the  aetent  of  the  Oovernor- General  an  the  22nd  March  1879.) 
An  Act  to  amend  the  Pretidency  Banks  Act,  1876. 

Whereas  it  ia  expedient  to  amend    the  Presidenoj    Banka    Act,    1876»   in 
manner  heieinafter  appearing  :  It  ia  hereby    enacted  aa 
^'^•°*  follows : — 

Short  tdUfl.  1.  This  Act  may  be  called  "  The  Presidency  Banka  Act, 

Oommenoemeiit.  1879/'  and  it  shall  come  into  force  on  the  first  day  of 

May  1879. 
AmendmeBt  ot  Act  XI.  ^-    ^^  ^®  ^^^  daose  of  Section   28  of  the  Presidency 

ofi87«,seo.  28.  '    Banks  Acts,  1876,  the  following  proviso  shall  be  added, 

that  ia  to  say  : — 
"Provided  that  no  peraonahall  be  chosen  to  be  President  or  Yioe-Plreaident 
twice  in  snccession." 

Amendment  of  Section  84  3.    In  [the  same  Act,  Section  34,  before  the  words  "  no 

of  tbe  same  Act.  Khaaanchi,"  the  words  **  withoat  the  preyions  sanction  of 

the  Board  "  shall  be  inserted. 

4.    In  the  same  Act,  Section  36,  daose  (a),  sab-danse  (4),  after  the  words 
Amendment  of  section  88.    •'.Monioipal  body"  the  words  "  or  any  body  of  Oommis- 
sioners  for  making  improyementa  in  any  port  aa  of  trastees  of 
any  port "  shall  be  inserted. 

In  the  same  section,  the  words  '<  in  the  caae  of  the  Bank  of  Madras  "  shall  be 
omitted  in  both  the  placea  in  which  they  occnr. 

In  the  same  section,  after  danse  (m),  the  following  danae  shall  be  inserted, 
that  ia  to  say, ''  (m  m)  the  borrowing  of  money  in  India  for  the  purposes  of  the 
Bank's  bosiness,  and  the  giving  of  aecnrity  for  money  so  borrowed  by  pledging 
assets  or  otherwise." 

.      .  . «  ^    •«  5.    In  Section  37  of  the  same  Act,  for  danse  (d),  the 

Amendment  of  Section  87.     following  shall  be  snbstitnted,  that  is  to  say  :— 

*<  ((d)  Nor  ahall  the^  (except  npon  the  tecnrity  mentioned  in  Section  36, 
paragraph  a,  Kos.  1  to  5  incinsive) 

<'  disconnt  bills  for  any  individual  or  partnership  firm  for  an  amount  exceeding 
in  the  whole  at  one  time  such  sum  as  may  be  prescribed  by  the  bye-laws  for  the 
time  beinff  in  force,  or 

"  lend  or  advance  in  any  way  to  any  individual  or  partnerahip-firm  an  amount 
exceeding  in  the  whole  at  any  one  time  such  sum  as  may  be  so  prescribed.'* 
Amendment  of  SecUon  88.  ^-    In  Section  63  of  the  same  Act,  danse  (a),  for  the 

words  '<  lent   by  disconnt  of  bills  or  otherwise  to,"  the 
words  '*  lent  to  or  for  which  bills  may  be  discounted  for"  shall  be  substituted. 
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Note. — The  references  are  to  the  pages. 

ACCEI*TANCE — 

on  behalf  of  Company,  66^  67,  68. 

of  shares  by  a  director,  36,  37. 

of  whole  or  part  of  amounts  <liie  on  shares,  by  Company,  20. 

what  is  a  sufficient  —  to  countitute  a  shareholder,  '39,  92. 

Accounts — 

to  be  kept  bv  directors,  235. 
yearly  audit  of,  (j9,  2;^7,  253. 
•    falsidcation  of,  1/0. 
inspection  of,  75,  236. 

of  official  liquidator,  266,  267.  2S9.     See  also  Books,  Inspection, 
to  be  made  up  by  liquidatjrs  at  conclusion  of  voluntary  winding-up, 
147. 

AOQUIESOENCE — 

in  forfeiture  of  shares,  210. 

Aar — 

For  Registration  of    Literary,    Scientific  and    Charitable  Societies, 
20,  and  Appendix  (Act  XXI.  of  1660.)  p.  viii. 

Action — 

against  member  for  calls,  plaints  in,  83. 
against  contributory — 

may  be  stayed  after  winding  up  petition  presented,  187,  192. 

leave  of  Court  to  proceed  with,  after  wmding-up  order,  187,  193. 
against  Company — 

does  not  abate  on  change  of  name,  26,  31. 

continuation  of,  after  registration  of  existing  Company,  184,  185. 

injunetiim  to  restrain,  alter  commencement  of  vvin(hng-up,  lOG — 
112,  187,  192. 

to  be  stayed  after  winiling-up  order,  112  —  115,  187,  192. 

leave,  when  given  to  proceed  with,  after  winding  up  order,  114. 

eflfect  of  petition,  for  supervisiou  order  upon,  150,  152. 
by  Company — 

continuation  of,  afier  registration,  184,  185. 

security  for  costs  of  may  be  required,  82. 
by  Company's  assignee,  156. 
by  official  liquidator,  120. 
for  deceit,  what  necessary  to  prove,  51,  7.9. 
in  name  of  Company,  who  may  biing,  '218,  219. 
by  a  shareholder  to  be  relieved   of  his  shares  ou  ground   of  mis- 
representation, 50,  51, 

and  see  Suit. 

Address — 

last  known,  277. 

Adjournment — 

of  general  meeting,  if  quorum  not  present,  -16,  i?.,»l. 
of  meeting  if  vacatmg  directors  not  iillcd  up,  230. 
regulation  as  to,  generally,  217. 
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Adjustment — 

of  rights  of  contributories  amongst  themseUes,  54,  129. 

onlv  rights  of  contribiittiries  qua  contributories  can  be  adjusted. 

129. 
ill  voUmtary  wiiuling-up,  142,  143. 

Administration — 

of  estate  of  ileceased  contributory,  T28. 

of  deceased  shareholder,  97- 
official  liqiiidutor  may  take  out  letters  of,  121. 

Administratobs-Genebal 

rights  of,  not  affected,  121. 

Admission — 

of  document  in  winding-up  proceedings,  285. 

Advertisement — 

of  meeting  for  account  to  be  laid  before  it  at  conclusion  of  volun- 

t«ry  winding  up,  147. 
of  winding-up  petition,  262,  295. 

notice  of  its  presentation  not  to  be  imputed  to  persons  uptil  it 
can  have  reached  them,  154,  155. 
of  winding-up  order,  264,  265. 

form  of,  296. 

is  notice  of  discharge  to  servants,  1 15. 
of  time  lixed  for  a)>{)ointment  of  official  liquidator,  265. 

form  of,  296. 
of  appointment  of  official  liquidator,  267,  300. 
for  crcilitors,  268,  269,  300. 
of  resolution  to  wind-up  voluntarily,  141. 
of  meeting  to  receive  account  of  voluntary  winding-up,  147. 
application    to     rectify    slip    in    former     proceedings     does    not 

require,  147- 
rules  as  to,  262,  et  seqq.  284. 
forms  of.     See  Forms. 

Affidavit — 

how  to   be   sworn   in    British   India,  Great  Britain  or  Ireland,  and 

abroad,  137,  138. 
filing,  notice,  and  takinfj  copies  of,  285. 
includes  solemn  affirmation,  292. 
in  support  of  winding-up  petition.  2*^3. 

enlargement  of  time  to  file,  264. 

is  prima  facie  evidence  of  statements  in  petition,  263. 
of  official  liquidator,  as  to  debts  and  claims,  300. 
of  sureties  of  official  liquiilator,  form  of,  299. 
in  support  of  list  of  contributories,  274. 
of  non-payment  into  Bank,  280. 
forms  of  See  Forms. 

Affirmations — 

to   be    made    before    competent    Courts  in    British  India,   Great 

Britain,  or  abroad,  137,  138. 
included  in  word  **  affidavit"  in  rules,  292. 

Agent — 


acceptance  of  bills  by  Company's,  68. 
position  of  director  a»,  223,  224. 
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AOREEMKXT  — 

to  become  a  member  of  a  Company,  35,  30,  37. 

a  question  of  fact,  38. 
hy  trustee   for     Company   before    incorporation,   cases  as   to,  222 

223. 
reasonal)le  time  necessary  to  perform,  37. 
%vhat  is  nn.  38. 

to  take  shares  must  be  with  the  Company,  38. 
written  —  signed  bv  secretarv  of  Company,  binding  on  Company, 

60,61. 
written  —  entered  into  by  agent  not  dnly  appointed,  not  binding  on 

Company,  61. 

Alleged  Contributory — 

to  be  deemed  contributory,  91. 

**  Allotment  and  Receipt  paper"  — 

pass  as  shares  in  Bombay  market,  3;i. 

Allotment  of  shares — 

principles  regarding,  38. 

communication  of,  by  letter,  38. 

cancellation  of,  38. 

is  not  necessarily  '•  issue*'  of  the  shares,  22. 

stamp  on  letter  of  ullotment.     See  Appendix,  Stamp  Act. 

allowance  of  «lebts,  269,  302. 

Alteration — 

of  law  while  action  pending,  1?,  196. 

of  name  of  Coitipany,  26. 

of  memorandum,  efTect  of,  35. 

of  memo-amlum  of  association,  how  effected,  10. 

of  articles  of  association,  70,  71. 

of  table  B,  176. 

of  provisions  of  deed  of  settlement  of  e.\i»tin;;  Company   regi«iteied 

under  Part  vii.  185. 
of  forms  in  schedules  to  Act,  H'^. 

Amalgamation — 

rights  and  liabilities  of  dissentient  sharebolders  in,  161. 

Annual  State. vtrnt — 

to  be  laid  by  directors  before  Company,  236. 

Appeal — 

as  to  questions  raised  regarding  rectification  of  register  of  mem- 
bers, 49 
from  winding-up  order,  135. 

must  be  brought  within  twenty  days,  135. 
by  Company,  security  for  cost.s,  112. 
from  orders  made  in  winding-up,  135. 
time  limited  for,  13.'). 

„       for  appeal  from  District  Court,  173. 
extension  of,  136. 
length  of  notice  of,  135. 
notice  as  to,  135  vlxiA  See  Apprndix,  Rules  of  Bombny  Hij:h 

Court  as  to  appeals.  376 — 3/8. 
by  official  liquidator,  136. 
liquidator's  costs  of,  136. 
by  person  summoned  (under  s.  162)  132. 
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Appeal — continupd, 

liquulator's  linbility  for  costs  of,  120. 

against  arrangement  entered  into  for  volnntary  winding-up,  144. 145. 

from  District  Judge,  135. 

Court  of — 

will  not  interfere  with  order  directing  a  person  to  be   examined, 
132. 

Appearance— 

of  parties  in  winding-up,  286,  287. 

Application  of  Act- 
io   Companies    registered    under  Act  XIX.  of  1857  and   VII.    of 

1860.  175. 
to  Companies  registered  but  not  formed  under  these  Acts,  176. 

Appointment — 

of  arbitrators.  85,  86. 

of  arbitrator  not  revocable,  86. 

by  local  government,  85,  86. 

under  sec.  206,  163. 
of  auditors.  237,  2:J8. 
of  directors,  221. 

of  directors,  &c.,  to  be  deemed  valid,  81. 
of  inspectors,  75. 

of  official  liquidator.  See  Off iciai.  Liquidator. 
of  provisional  official  liquidator,  106/Ul,  117,  267. 
of  liquidator,  265. 

in  winding-up  under  supervision,  by  Court,  151. 

where  supervision  order  is  superseded  by  a  compulsory  order,  153. 

ia  voluntary  winding  up  by  creditors,  14'^  144 

in  voluntary  winding-up  by  Court,  146,  147. 
of  representative  party,  287. 
of  vakil  or  attorney  to  official  liquidator,  123. 
of  umpire  by  arbitrators,  86. 
of  umpire  by  local  government,  87. 

Arbitration — 

power  for  Companies  to  refer  to,  84. 

in  respect  of  value  of  dissentient  shareholder's  interest,  162, 163,  164. 
power  to  alter  or  revoke  agreements,  84. 
agreements  to  be  effijctual,  84. 
reference  to  single  arbitrator,  85. 
reference  to  two  or  more,  85. 
reference  to  umpire,  S7 . 
j>rocednre  in,  88,  89. 
procedure  in  absence  of  Companies,  88. 
submission  to,  to  be  filed  iu  Court,  91. 
costs  of,  90. 

Arbitrators — 

appointment  of,  86.  Qij. 

appointment  of,  by  local  government,  ^6,  80. 

power  to  call  for  books;  &c  ,  S8. 

appointment  of,  under  sec.  206,  I6tj. 

vacancy  in,  under  sec.  20fJ.  10,1 

powers  of  under,  sees.  208,  et  seq  ,  M4. 
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Arrangement  — 

as  to  exercise  of  piwers  by  liquidators  in  voluntary  win<ling-up,  144. 

in  windinpc-up,  if  fair,  will  be  sanctioned,  15S. 

between  Company  and  creditors  in  voluntary  winding-np,  144. 

appeal  against,  144,  145. 

under  sec.  263,  159. 

between  liquidators  and  creditors,  157. 

Arrest — 

of  offender  not  within  scope  of  bank  manager's  authority,  224«. 

Articles  of  Association — 

may  accompany  memo,  of  association  of  Company  limited  by  shares, 

7,26. 
roust    accompany    memo,    of  association   limited   by  guarantee   or 

uulimited,  H,  26. 
Table  A,  when  to  be  considered,  38. 
registration  of,  29. 
effect  of,  30. 
signature,  and  effect  of,  28. 
forms  of,  249,  256. 
regulations  to  be  prescribed  by,  27. 
copies  of,  to  be  supplied  to  members,  31,  74. 
alteration  of,  by  special  resolution,  70.  See  Alteration. 
cannot  be  used  to  alter  or  modify  memorandum.  11. 
cannot  extend  memorandum,  11. 

conflicting  with  memo,  of  association,  must  give  way,  12. 
of  Companies  registered  under  Part  vii.  185. 

Artizans — 

association  of  more  than  twenty  for  gain  must  be  registered,  4. 

Assent — 

to  registration  of  existing  Companies,  178. 

Assets — 

in  cUuse  {a)  of  sec.  177,  142. 

of  the  Company,  meaning  of,  142. 

collection  and  application  of,  after  winding-up  order,  123. 

pari  passu  distribution  of,  in  windinjr  up,  141. 

surplus  in  winding-up,  distribution  of,  129. 
of  the  deceased  member — 

distribution  of,  without  providing  for  calls,  97^ 

transfer  of,  from  old  to  new  Company,  161. 

Assignees — 

of  Company's  choses  in  action,  power  of,  to  sue,  156,  157. 
of  insolvent  contributory,  liability  of,  97.  187,  191. 
no  set-off  as  against,  of  debts  due  from  Company,  170. 

Assignment— 

by  Company  of  all  its  property  to  trustees  for  creditors,  voi  d,  166. 
of  claim  for  misfeasance,  170. 

of  policy  bv  policy-holder  renders  him  not  liable  as  a  contributory, 
33,  92. 

Association — 

meaning  of  the  word,  4. 
not  for  profit,  19,  20. 
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ArrAOHMENT — 

of  shares  in  execution,  45. 

of  shares  *'  in  trust  for  a  person/*  45. 

void,  165. 

Attendance — 

of  creditors  on  adjudication  of  dehti,  269. 
of  parties  in  winding-up,  286,  287. 

Attorney — 

appointment  of,  by  Comoany  to  execute  deeds  abroatl,  74. 
to  official  liquidator,  123. 

Audit — 

yearly,  of  accounts,  69,  237. 
AODITORS — 

appointment,  remuneration,  and  duties  of,  237,  238,  253. 
may  be  members  of  the  Company,  237. 

Authentication — 

of  notices  by  Company,  80. 

of  st:itements  of  existing  Companies,  181. 

Award — 

rights  of  dissentient  shareholder  to,  under  sec.  204,  161. 

Awards — 

in  arbitration,  several  may  be  made.  88. 
in  due  time  may  bind  ail  parties,  89. 
not  to  be  set  aside  for  informality,  89. 
to  be  obeyed  and  have  effect,  90. 
costs  of,  90. 

B  Contributories — 

list  of,  when  settled,  55,  123. 
liability  of— 

how  limited,  63. 

in  respect  of  forfeited  shares,  55. 

Balance  Order  — 

in  respect  of  call,  276,  277. 

service  of  not  necessary,  278. 

not  a  "  final  judgment"  within  sec.  4  of  Bankruptcy  Act,  1833,  273 

Balance  Sheet — 

to  be  made  out  and  filed  with  Registrar  annually,  69. 

to  be  laid  before  general  meeting,  69. 

contents  of,  69,  236 

copy  of,  to  be  sent  to  members,  237. 

form  of,  237,  241. 

Banks — 

Presidency  Banks'  Act  XI.  of  1876,  V.  of  1879,  199. 
and  See  Appendix,  XII,  XXIX. 

Bank  op  Bengal  — 

refusal  to  transfer  by,  when  books  closed,  48. 

Bank — 

power  of  Court  to  order  payment  into,  1*j7,  266. 
default  of  payment  into,  278. 
hills  to  be  deposited  in,  279. 
calls  to  be  paid  into,  279. 
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Banker  of  the  Company — 

power  to  require  delivery  of  property  by,  125. 
not  an  officer  of  the  CompaDy,  167. 

Banking  Companies — 

registration  of,  3. 

the  section  as  to,  omitted  from  this  Act,  179. 

registering  with  limited  liabihty,  to  give  notice  to  customers,  181. 

limited,  statemeat  to  be  published  by,  65. 

partnerships  of  more  than  ten  persons,  to  be  registered,  3. 

BANKRUPTCt — 

of  contributory-^ 

under  Bankruptcy  Act  1869,  96. 

effect  of,  on  liability  of  contributory,  95. 

disclaimer  of  shares  by  trustee,  95,  208. 
generally — 

persons  entitled  to  be  registered  on,  207. 

proof  against  estate  in,  94,  95. 

liability  of  assignees  as  contributories,  94,  95. 
of  directors,  and  promoters — 

discliarge  does  not  release  from  claim  for  misfeasance  under  sec 
214,  169. 
of  meml^ers,  transmission  of  shares  after,  206,  208. 
and  See  Insolvency. 

Beabee — 

share  warrant  to,  24.    See  Share  Warrant. 

of  share  warrant  may  be  a  **  member*'  if  regulations  so  provide,  24. 

Benefit  Building  Society — 

borrowing  by,  64. 

Benefit  Society — 

statement  to  be  published  by,  65. 

Bills  of  Exchange — 

power  of  Company  to  issue  or  accept, 
power  of  Company  to  raise  money  by  drawinfr,  &c.,  63. 
acceptance  of,  on  behalf  of  Company,  66,  67. 
acceptance  of,  director's  liability  for  unauthorized,  68. 
sanction  of  Court  to  endorsement  of,  by  official  liquidator,  283. 
invalid  acceptance  of,  proof  for  money  advanced,  223,  224,  272. 
personal  liability  of  directors  upon,  224. 
powers  of  official  liquidator  to  draw,  &c.,  121, 

Blank — 

transfer  in,  effect  of,  205. 

Bombay  Market — 

practice  of,  33. 

Books  op  Company — 

penalty  on  falsification  of,  170. 

production  of,  76. 

keeping  and  inspection  of,  235»  236. 

access  of  auditors  to,  239. 

director  not  bound  to  examine  entries  in,  1/0,  226. 

to  be  evidence  as  between  contributories,  155« 


Digitized  by 


Google 


XXXVlll  INDEX. 

Books  op  Company — continued. 

disposal  of,  after  Company  wouhd-up,  155. 
innpection  of,  75,  7tJ,  236. 
inspt-ction  of,  in  winding-up,  156. 
official  liquidator  to  complete,  2')7. 
of  transfers,  closing  of,  48. 
to  be  evidence,  8  i . 

Borrowing — 

distinction  between  loan  to  and  debts  coutractf  d  by  a  Company,  64. 

powers,  63,  64. 

general  principles,  64. 

equitable  principles,  64, 

in  excess  of  limited  power,  64. 

whether  Company  can  be  charged  with,  when  ultra  vires,  64. 

on  debentures,  63,  64. 

building  society's  power  of,  64. 

by  directors,  224. 

British  India — 

defined,  1. 

part   of,    where   registered   office    is,   to    be   stated  in    memo,    of 
association,  7,  8,  9. 

Business — 

not  commenced  within  a  year,  ground  for  winding-up  order,  98. 
suspension  of,  for  a  year,  j?round  for  winding-up  order,  98. 
power  of  liquidators  to  sell,  120. 
carrying  on,  in  winding-up,  120,  122. 

Calls  on  Shares — 

making  of,  202. 

authority  to  make,  202. 

date  of,  when  deemed  to  have  been  made,  203. 

action  for,  period  of  limitation  to,  20.J. 

annual  summary  to  show  amount  of,  42. 

when  deemed  to  have  been  mude,  203. 

difference  between  shareholders,  in  amounts  and  times  of  payment 

of  calls,  20. 
payment  of — 

power  to  receive  in  advance,  203 . 
interest  upon,  when  in  arrear,  203. 
vote,  when  in  arrear,  219.  « 

owing  on  forfeited  shares,  210. 
may  be  unequal,  20. 

member  indebted  for,  not  authorized  to  present  petition  for  winding- 
up,  104. 
before  winding-up*  are  debts,  55. 
in  winding-up — 

power  of  Court  to  make,  127. 

Court  may  consider  probability  of  some  contnbutories  not  pay  - 
ing,  12/ . 

liquidators  can  make,  142. 

not  debts  due  to  the  Company,  but  contributions,  56,  126, 

who  are  liable  to,  53,  54. 

power  to  order  contributories  in  Scotland  to  pay,  202. 

enforcement  of,  in  winding-up  under  supervision,  152. 

rules  as  to,  276,  277,  279. 

set-off  against,  126.     See  Set-off. 

and  «ee  Forms. 
in  Toluntary  winding-up,  142. 
proof  for  calls  in  bankruptcy  of  shareholder,  95, 
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Cancelation — 

of  sbarc8,  power  to  make,  210. 

when  unissued,  power  to  make,  18. 
linbility  as  contributory  after,  36. 
of  lost  capital,  12. 

Capital — 

amount  of,  to  be  stated  in  memo,  of  association  of  Company  limited 

by  shares,  7. 
amount  of,  to  be  stated  in  articles  of  association  of  Company  limited 
by  guarantee  or  unlimited,  having  capital  divided  into  shares,  27. 
meanini;  of  the  word,  12. 
alteration  of  articles  with  respect  to,  10. 
(listribution  of,  32. 

division  of  by  sub-division  of  shares,  18. 
consolidation  and  i^-division  of,  10. 
consolidation  and  re-divisioii  of,  notice  to  be  given,  44. 
conversion  of,  into  stock,  notice  to  be  given,  44. 
includes  paid-up  capital,  12. 
increase  of,  under  modified  memorandum,  10. 

notice  of,  48, 

reguUtions  as  to,  212,  213. 
superfluous,  may  be  re-paid,  12. 
injunction  against  payment  of  interest  out  of,  234. 
lost,  power  to  write  off,  12. 

lost,  whether  must  be  made  good,  before  paying  dividends,  23 i. 
**  not  called  up,"  meaning  of,  <>3. 
payment  of  dividends  out  of,  167. 
petition  to  reduce.     See  Petition. 
reduction  of.     See  Reduction. 

whst  it  includes  under  sec.  13,  12. 

how  effected,  13. 

by  cancellntion  of  unissued  shares,  18. 

right  of  creditors  to  object  to,  14. 

court  may  require  reasons  to  be  published,  14. 
of  Company  limited  by  guarantee,  effect  of  winding-up  upon,  116, 

143. 
and  shares,  form  of  summary  of,  258,  259. 

Cash  — 

payment    for  shares   in,  unless  otherwise  determined  by  contract 

duly  filed,  21. 
what  amounts  to  a  payment  in,  22. 

Casual  Vacancy — 

(sec'  81,82),  230.231. 
among  auditors,  238- 

Certificate — 

of  Court — 

as  to  debts  and  claims,  271. 

list  of  contributories,  2/5. 
forms  of.     See  Forms. 
of  incorporation  or  registration^ 

when  granted,  30. 

of  existing  Com]mnies,  183. 

is  conclusive  evidence  of  due  registration,   .30. 

whether  conclusive  that  Company  is  one  capable  of  being  regis- 
tered,  31. 

of  existin$r  Company  to  be  evidence  of  compliance  with  Act,  183. 

after  a  change  of  name,  20. 
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GERTiFiOATE—contimied. 

after  a  change  of  name,  necessary,  26. 

with   limited   liability,    inoperaiivc    as    against   cnstomers    of 
banking  company  who  have  not  had  notice,  181,  182. 
of  shares — 

member  entitled  to,  201. 

renewal  of,  201. 

effect  of,  as  against  Company,  4f). 

demand  of,  before  registration  of  transfer,  is  in  director's  discre- 
tion, 34. 

Cestui  Que  Teust  of  Shares — 

non-liability  of,  192. 

Chairman — 

at  general  meeting,  73,  217,  251. 

authority  of,  218.  ^ 

casting  vote  of,  218. 

declaration  of,  tl)at  resolution  carried  conclusive,  143. 

minutes  signed  by,  to  be  evidence,  81,  82. 
of  directors, 

casting  vote  of,  232. 
of  committee  of  directors,  233. 

casting  vote  of,  233. 
of  meeting  to  ascertain  wishes  of  creditors,  &c.  116,  151,  282. 

Change  of  Company's — 

name,  20. 

by  adding  "  limited,'*  182. 

office,  to  be  given  to  Registrar,  58. 

Charge — 

meaning  of  word,  03. 

power  of  Companies'  to  etfect,  02.     See  Mortga«e. 

Charging  Order — 

on  trustee's  shares,  45. 

Charity — 

limited     Companv     formed    for     purpose     of,    may     omit     word 
"limited,"  19. 

Civil  Procedure  Code — 

See  pp.  329-365. 

applicable  to  arbitrations  under  sec.  96  et  seqq  91. 

and  under  sec.  207  et  seqq  146. 

Claims — 

in  winding-up,  see  rnles  19-26.  pp.  208  274. 
and  see  Proof.    iS'ee  Contingent  Claim. 

Cognizance— 

of  offences,  197, 

Commencement — 

of  Act  1. 

of  winding-up  by  Court,  100. 

of  voluntary  winding-up,  112,  1.39. 

foUowod  by  cr^mpulscry  winding-up,  139. 
of  winding-up  under  supervision,  139. 
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CoMMENOEMENT — contimicd. 

of  winding-up — 

distress  or  execution  after,  108,  100,  110. 

it\janction  to  restrain  action  or  suit  after,  106. 

where  voluntary  winding-up  followed  bv  compulsory,  55. 

of  rules,  under  Act  X.  of  1806,  21)2. 

CofcfMlSSlONERS — 

for  receiving  evidence,  137. 

**  Committee'* — 

of  one  director  can  approve  transfer,  .'^4,  205,  233. 

COMMnn'KES — 
of  director*,  232. 
delegation  of  powers  to,  232. 

Companies — 

mode  of  forming,  5. 

constitution  and  incorporation  of,  5. 

must  consist  of  not  less  than  seven  members,  5. 

what  must  be  registereil  as,  o. 

banking.     See  Banking  Company. 

foreign.     iSW  Foreign  Company. 

formed  not  for  profit,  special  provisions  as  to,  \i\  20. 

illegal,  for  want  of  registration,  cannot  be  <\ound-up,  l9l. 

cannot  purchase  their  own  shares,  195. 

name  of,  change  of,  2(). 

name  of,  right  to  sue  in,  26, 

name  of,  change  of  by  adding  •'limited,"  182. 

what  may  be  wound-up  voluntarily,  139. 

dissolution  of.    See  Dissolution. 

after  Voluntary  winding-up,  186. 
incorporated  by  Act  of  Parliament,  winding-up,  of,  188. 
joint  stock,  definition  of,  179.   , 

registered  under,  sec.  8,  must  devote  its  capital  to  objects  stated  in 
memo,  of  association,  7. 

required  to  register,  and  not  registered,  illegal,  3. 
unmcorporated.     See  U-nincorporated  Company. 
unregistered,  188.     See  Unkkci.stkrkd  Company. 
existing  at  commencement  of  Act.  177. 

registration  of,  177. 

etfect  of,  186. 

not  to  affect  obligations  of  Company,  184. 
how  far  bound  by  acts  of  directors,  223,  224. 

Companies'  Act — 

Indian,  VI.  of  1882. 
application  of — 

to  Companies'  formed  under  the  Joint  Stock  Companies'  Act 

XIX.  of  1857  and  VII.  of  18G0,  3,  175. 
to  Companies  registered  but  not  formed  under  the  Joint  Stock 

Companies'  Act,  4,  176. 
to  unregiHtered  Companies,  4, 188. 
and  See  Appendix  I. 

Companies*  Clauses  Act — 

provisions  of,  as  to  arbitrations,  163,  164, 

Compromise — 

cancellation  of  shares  in  pursuance  of,  210. 
going  Company  has  general  power  of,  158. 
with  contributories  in  windinvc-up.  157,  283. 

sanction  of  Court  to,  167. 

liability  at  contributory  after,  55. 
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CoMPROMTSK — continued. 

with  creditors  in  winding-up,  157. 

may  be  entered  into  before  list  of  contributories  settled,  158. 

power  of  Court  to  sanction,  28,S. 

immflteriaJ  in  what  order  sanctions  given,  1.58. 

power  of  Court  to  suncfion  and  bind  minority  of  creditors,  159. 
in  wimbng-up  under  supervision,  powers  of,  \ol . 

CoNCEAUfENT — 

of  material  fact»  may  viti.ite  pro»pc€tus,  50. 

Condition — 

precedent  not  satisfied,  omission  to  register  not   **  aitbont  sofficient 
cause,'"  51. 

COXSEJST — 

of  creditors,  to  reduction   of  capital  may   be  dispensed  with  on 

tenns,  15. 
of  cretbtors,  what  docs  not  tfmoiiDf  tOi  16. 

Consolidation  — 

and  re-division  of  capital  unilcr  modified  memorandam^  10. 
notice  of,  44. 

Constitution  of  Company — 

how  far  alterable,  10,  70,  175,  176,  lS5,  lSf>. 

Contingent  Claims — 

proof  of,  in  winding^np,  270. 

whether,  should  prevent  dissolution  of  Company,  147,  ItS. 

Continuation — 

of  existing  Companies,  184. 

Contract — 

by  Company  before  registration  illegal,  4. 

to  take  shares  except  for  cash  must  be  in  wriliifg  and  filed,  21, 

ultra  vires  the  memorandum  not  capable  of  rAtiheation,  11. 

nltra  vires  the  nrtielos  may  be  ratified.  11,  *J*J4. 

what  ought  to  be  specified  in  pros|>eetU8,  77,  "iS. 

reginration  of,  where  shares  taken  in  payment,  21.. 

director  not  liable  for  profit  on,  if  rescission  impossible,  1/0. 

to  take  shares,  relief  from,  5(^.     See  Shaaeb. 

to  Mell  a  share,  what  it  means,  34. 

for  sftfe  of  shares,  inclenhiity  in  respect  of.     See  IicdkmnitV. 

concurrent  contracts  with  a  Company,  uo  sct-ofl*  allowed,  27.T 

how  made  on  behalf  of  a  Company,  00. 

made  prmr  to  jKospcctus,  to  be  referred  to  in  prospectus^  77,  7S. 

CoN'i'KTBUTION — 

nature  of,  55,  I2fi. 

nature  of,  in  case  of  Mutual  InsuMnce  Con>})any,  5&. 

CoNrUIBUTORIES — 

definition  of — 

in  rcrgi.stcrcd  Company,  91. 

in  existing  Compftnv   registered  under  Act   XtX.  of  1857  and 
Ml.  of  18G0,  IHr),  186. 

in  tfnregisiered  Company,  I9l,  192. 
A  nnd  H.  list  of,  oo. 
B  list,  when  settlecL     See  B  ContribuTorik«. 

adjustment  of  rights  of,  amongst  themselves^  54^  12^. 
i^  voiu4itary  winding-up,  142. 
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"  aUege«l**  to  be  (Tdutributories,  91. 

appearance  of,  in  winciing-up  proceedings,  28^i  287. 

application  by— 

10  stay  action  ajraingt  Cotnpnny,  106,  107. 

to  stay  winding-up  proceedings,  115,  116. 

to  C«»Urt  in  voluntary  winding-up,  146. 

appointment  of,  to  represent  eontributorfes  in  \vinding-np,  287. 
nrratigement  with  creditors  by,  in  voluntary  winding- tip,  144. 
Calls  on.     See  CaLls. 
cf(>ni promise  Witbi  in  winding-up.  157,  158. 
denth  of,  liabihty  in  case  of,  9f),  K<6,  191. 
fleceased,  administ/ntion  of  estate  of,  12B. 
directors  whose  liability  is  unlimited.  57. 
insolvency  of,  proof  in,  92,  93. 
in  insolvency  of  shareholder,  97. 
liability  Oi^ 

generally,  5.3,  54,  92. 

described  as  holding  **  fti  his  oWn  fight,"  92. 

in  case  of  registration  of  an  existing  Company/  186. 

after  Cancellation  of  shares,  36. 

by  signing  policy  and  paying  premia,  38. 

in  respect  of  forfeited  shares,  55. 
list  of,  274. 

settling,  in  winding-up  by  Conrt,  123. 

rectification  of,  123. 

in  voluntary  winding-up,  141,  142. 

when  creditor  ignoratit  of  reduction  of  capital,  17. 

affidavit  in  support  of,  274. 
married  women,  39,  92,  98,  105. 
meetings  of,  282* 
notice  of,  282. 
past  members,  53. 

in  Companies  registered  f)utnflt  formed  Under  the  Act,  185, 186. 

in  unregistered  Companies,  l94. 
position  of  representative  of  deceased,  96. 
petition  by— 

for  winding-up  order,  103,  105.     S^e  PkTItTON. 

should  allege  Jiolder  of  Jihares  for  six  months,  105. 

for  supervision  order,  150. 

for  compulsory  ordef,  after  voluntary  winding-up  commencedy 

povtqr  of  Conrt— 

to  arrUst,  if  about  to  abscond,  Sec,  133^ 

to  order  delivery  of  property  by,  125. 

to  Older  payments  of  debts  by,  125. 
debtor  of  the  Company  is  not,  192. 
representative,  96,  l86,  191. 

provision  as  to,  124. 

administration  of  estate  in  casH?  of  nonpayment  by,  128. 
representative  a^,  in  winding-up,  287. 

order    made    upon,    to    be    conclusive     evidence    of    moneys 
due,  128,  14;i 
in  Scotland*,  powCr  to  order  payment  of  Calfs  by,  2*02. 
service  upon,  288. 

set-off  in  cfise  of,  125,  126.     See  Set-off. 
summons  t  >  obtain  information  as  to  property  of,  131. 
Court  mav  have  regard  to  wishes  of,  as  to  matters  relating  to 
winding-up,  1 16. 
in  winding-up  by  Court,  116,  232,  283. 
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CoNTRiBUTOBTES — Continued. 

staying  action  against,  after  winding-up  commenced,  187.  192. 
wishes  of,  to  be  regarded  in  winding-up  under  su|>erviaiun,  151. 
votes  of,  at  meetings  summoned  by  the  Court,  2S2» 
Sec  also  MfLMQ&R ;  Shareuolder;  Forms. 

Conversion — 

of  paid-up  shares  into  stock,  10,  211. 
n  >tice  of,  44. 
effect  of,  44. 

Conveyance — 

of  Company's  property  to  trustees,  void,  1()6. 
saving  of,  190. 

Copies — 

of  articles  and  alterations  of  articles    to  be   8ui>|ilied   to   members, 

31,  74. 
of  memorandum  of  association  to  be  given  to  members.,  ol. 
of  register  of  members  to  be  given  to  nieniliers,  47. 
of  acts  of  Parliament  to  be  sent  to  Uet^istrnr  under  Part  vii,  171),  ISO. 
of  Winding-up  order  to  be  forwarded  to  Uegistrur,  115. 

Costs — 

Court  may  make  ."^uch  order  as  to,  as  it  thinks  fit,  198. 

of  application  for  rectification  of  register,  49. 

of  arbitration,  90. 

of  arbitration  under  sec.  207  et  seqq.  104. 

of  creditors,  105. 

of  creditors'  rejiresentative,  287. 

of  shareholders'  action  to  impeach  fraudulent  contract,  66. 

liability  of  official  liquidator  for,  on  appeal,  120. 

incurred  by  Company  in  liquidation,  129,  130. 

of  proof  of  debt,  271. 

how  paid,  271. 
■ecurity  for, 

by  limited  Oompanv, 

when  to  be  given  82. 
on  appeal  from  winding-up  order,  Sl2. 
amount  of,  discretionary,  82. 
time  for  mnking  application  for,  82. 
and  Hee  Security  For  Costs. 
taxation  of,  291. 

on  orders  made  in  winding-up,  291.  ' 

of  winding  up  petition, 
to  whom  given,  112. 

usual  orders  as  to,  112. 
petitioner's  costs  are  a  first  charge,  105. 
when  previous  petition  presented,  105. 
of  winding-up — 

order  of  payment  of,  130. 

liability  of  official  liquidator  for,  120* 

of  parties  attending,  287. 

Court  may  make  order  as  to  prioflty  of  payment  of,  where 

assets  insufficient,  130. 
of  voluntary  winding-up  to  be  paid  in  priority  to  all  other 
claims,  148. 

CodNSKI 


witness's  right  to  be  atteliJed  by,  132. 
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Coupons — 

for  dividends  or  share  warrants  to  bearer,  24. 
COUET — 

definition  of,  3,  102. 

ill  case  of  registered  Company,  102. 
in  case  of  unregistered  Oompnny,  188. 
power  of.     6>c  Power  of  Couut. 
power  to  apply  lo,  in  voluntjiry  winding-u]>,  145. 
of  Appeal.     See  Appkal  and  see  District  Court  ;  and  see  Uigh 
Court. 

Creditors — 

advertisement  for,  268.     See  Forms. 

nflidavit  of,  in  proof  of  debt,  302. 

appearance  of,  in  winding-up  proceedings,  269. 

nppointment  of,  bs  liquidators,  ll7. 

ap|M)intraent  of,  to  represent  creditors  in  winding-up,  287. 

ap(diciitiun  by, 

to  stay  actions  against  Company,  106.    ' 

to  stay  winding-up  proceedings,  115. 

to  Court  in  voluntary  winding-up,  145. 
arrangement  with,  157. 
compromise  with,  in  winding-up,  157. 

Court  may  sanction,  if  agreed  to  by  majority,  159. 
costs  of,  of  appearing  on  winding-up  petition,  112. 
notice  to  come  in  and  ]irove,  302. 
notice  of  debt  alliwed,  302. 
notice  to,  to  receive  debt,  304. 
meetings  of, 

power  on  Court  to  order,  to  decide  as  to  compromise,  159. 
petition  by, 

for  winding-up  order,  99.     See  Petition. 
costs  ol,  in  application  for,  105. 
by  creditor,  101. 

for  supervision  order,  150. 

for  compulsory  order,  after  voluntary  winding-up  commenced, 
149. 
proof  of  debts  by,  270. 

within  limited  lime,  129.  ' 

statute  «)f  limitation  does  not  run  against,  after  winding-up  order, 

120. 
regard  to  wishes  of,  as  to  matters  relating  to  winding-up,  116. 

in  win<Jing-up,  116. 

in  winding-up  under  sn|)crvision,  151. 
who  are  also  c«»ntributoiies,  set-ofl'by.     »SVe  Skt-off. 
representative  of,  in  winding  up,  287. 
right  of  shareholder  to  relief  as  against,  50. 
rights  of, 

saving  of,  in  volnntnrv  winding-up,  14'^. 
secured,     See  Sfxured  Creditors. 
service  upon,  288. 

staying  action  by,  106,  112,  11%  187,  192. 
in  winding-up,  meetings  of,  notice  of,  282. 
in  voluntary  winding-u}), 

application  to  Court  by,  144. 

appointment  of  liquidator  by,  144. 

arrangement  with,  Itl-. 

appeal  agamst,  144,  145. 
voluntary  winding-up  does  not  bar  right  of  to  compulsory  order, 
149. 
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Cbkditors — continued. 

in  winding-up  under  supervision,  wishes  of,  to  be  regarded,  151. 
in  reduction  of  capitnl — 

settling  list  of,  W. 

consent  of,  may  be  dispensed  with  on  terms,  15. 

objection  by,  K?,  14. 

when,  not  entitled  to  object  to,  13,  14. 

snving  of  rights  of,  17. 
votes  of,  at  meetings  summoned  by  the  Court,  282. 

CliOWN — 

proceedings  by  the,  llO,  165. 
debts  entitled  to  priority,  143. 

Damages — 

against  delinquent  directors  and  officers,  166,  167. 

how  estimated,  KJG,  167. 
shareholder  induced  by  frau<l  cannot  retain  his  shares  and  recover 
damages  against  Company,  51. 

Date — 

of  call  how  to  be  ascertained,  203. 

of  entry  of  name  in  register  of  members  to  be  stated,  41. 
of  registration  of  Companies  under  Act  XIX.  of  1857,  and  VII.  of 
1860,  175. 

Death — 

of  member,  eflfect  of  transmission  of  shares  on,  207. 

liability  in  ca*e  of,  96,  191  (of  unregistered  Company), 
liability  in  case  of  member  of  e.\isting  Company,  186. 

Debentures — 

vahdity  of, 

when  issued  under  general  power  of  borrowing,  64. 

when  Company  estopped  from  denying,  273. 
when  assignable  free  from  equities,  273. 
equities  with  respect  to  transferees  of,  273. 
proof  on,  by  bonn  fide  h»dder  for  value,  2/3. 
winding  up  petition  by,  104,  105. 
secured  -by  trust  deed,  holder  may  not  be  creditor,  104,  105. 

Debtors*  Act — 

misfeasant  director  ordered  to  pay  monies  not  a  defaulting  trustee 
within,  169. 

Debts — 

definition  of,  in  Part  iv.  of  Act,  102. 
Company,  when  deemed  unable  to  pay,  101,  102. 

as  ground  for  winding-up  order,  101,  102. 
unregistered  Company  wh^n  deemed  unable  to  pay,  189. 
in  estimating  debts  to  which  past  member  liable,  dividends  paid  to 

be  deducted,  64. 
of  all  description  may  be  proved  in  the  winding-up,  269,  270. 
allowance  of,  in  winding-up,  269. 
proof  of,  in  winding- u]),  see  pp.  156,  157,  268  seqq. 

costs  of,  271. 

forms  as  to,  ^02,  ^03. 
statute  of  limitation  docs  not  run  after  winding-up  order,  120. 
list  of,  to  be  made  by  liquidator,  209. 
intert-st  on,  270. 
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D  EBTS — continued, 

set-off,  by  contributory.     Set  Sbt-opf. 

affidnvit  of  official  liquidator,  as  to,  300,  301. 

certificate  of  Court  as  to,  271. 

of  member  to  be  deducted  from  dividend  payable  to  him,  235. 

security  for,  in  reduction  of  capital,  15. 

settlement  by  Court  o^  303. 

Deceased  Member — 

transfer  of  sliares  of,  40. 
trnnsmissiou  of  sliares  of,  207. 

Deceit — 

action  for,  requisites  for  maintaininji^,  51.  79. 

distinct  from  action  to  rescind  agreement,  51. 

Declaration — 

by  deponent,  bow  to  be  made,  137,  138. 

Decree — 

See  Order. 

Deed — 

execution  of,  abroad,  74-. 

saving  <»f,  where  mnde  under  repealed  Acts,  196. 

Default — 

in  registering  transfer,  52. 
what  constitutes,  52. 

Definition — 

of  contributory— 

in  registered  Company,  91. 

in  existing  Company,  registered  under  this  Act,  185,  186. 

in  unregistered  Company,  191. 

of  Court- 
in  case  of  registered  Company,  3,  102. 
unregistered  Company,  188. 

of  debts.  102. 

of  District  Court,  3. 

of  insurance  Company,  3.  ^ 

of  joint  stock  Company,  179. 

of  joint  stock  Company  Acts,  omitted  from  this  Act,  175. 

of  member,  35. 

of  resolution — 

extrai»rdinarv,  138,  139. 
special,  71,  7'^' 

of  uurci^istered  Company,  188, 189. 

Delay — 

in  rectification  of  register.    See  Default,  52. 

Deleoation — 

by  Company  of  ap|K>intment  of  liquidators  to  creditors,  144. 
of  directors'  powers,  232. 

Delinquent — 

directors  and  oJficers,  power  of  Court  to  a^sefts  damages  against,  1G6. 
directors  and  officers,  prosecution  of,  in  winding-up,  171. 
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DELIVEUr  — 

of  property  to  official  liquidator,  power  to  require,  125. 
what  constitutes  readiness  and  willingness  for,  33,  34 ,  204. 
when  seller  need  not  prove  readiness,  &c.,  34. 

Denoting  Numbers — 

of  shares-     See  Numbers. 

Deposit— 

of  securities,  rules  as  to,  278. 

Deposit  Society — 

statement  to  be  published  by,  65. 

Depositary — 

of  shares  entitled  to  be  paid  dividends,  though  depositor  indebted  to 
Company  when,  34. 

Direction — 

to  open  account  at  bank,  299. 
DlKECTORS — 

accounts  to  be  kept  by,  *235. 
allotment  of  paid-up  shares  to,  36,  o7. 
appointment  of,  221,  230,  252. 

first  after  registration,  how  made,  221. 
calls  to  be  made  by,  202. 
comoiittee  of,  may  consist  of  one  person,  205. 
delegation  of  power  of,  232. 
delinquent,  power  of  Court  as  to,  166. 
discharge  in  bankruptcy  does  not  release  from  claim  under  sec.  214, 

169. 
discretionary  power  of  demanding  production  of  share  certificate  on 

transfer  of  shares,  34. 
discretionary  |)ower  of  declining  to  record  transfers,  52. 
disqualificatiou  of,  238. 

acts  done  by  di8(jualified,81,  233. 
diitputes between,  how  far  Court  will  interfere  in, 232. 
duties  of,  2-26,  227. 
eltctionof,  230,  253. 
executor  of,  not  liable  for  misfeasance  of  deceased,  under  sec.  214, 

167. 
innocent,  not  bound  by  acts  of  fraudulent  co-directors,  170. 
joint  and  several  liability  of,  for  misfeasance,  168. 
knowledge  of,  of  books  of  Company  not  essential,  226. 
liability  of,  personally,  68,  223,  et  seqg. 

for  accepting  bills  "  for  and  on  behalf  of  the  Company"  without 
authority,  68. 

for  misfeasance,  166,  167,  168. 

to  make  good  funds  improperly  applied,  166. 
where  dividends  paid  out  of  capital,  167. 

for  loss  incurred  by  breach  of  trust,  166. 

for  profits  unlawfully  made,  225,  226. 

for  gifts  made  to  them  by  promoters,  168. 

for  unauthorized  borrowing,  65,  224. 

is  joint  and  several,  168. 

as  agents,  as  trustees,  223,  224. 

in  respect  of  directors'  qualification,  36. 

acting  as  a  director,  how  far  binding,  37. 

under  agreement  not  sealed  with  Company's  seal,  67. 
list  of,  to  be  sent  to  Registrar  in  certain  Companies,  66. 
management  by,  222. 
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Directors — continued. 


meeting,  poiver  of  director  to  enforce  his  right  of  admis&ion  to, 

232. 
misfeasance,  damages  against,  for,  166, 167. 
not  bound  by  private  act  of  one  director,  unless  ratified,  35. 
not  bound  to  e.\amine  entries  in  books  of  Company,  170,  226. 
no  presumption  that  —  knows  contents  of  Company's  books,  37,  226. 
number  of,  mny  be  increased  and  reduced,  230. 
officers,  do  not  cease  to  be,   at  the  commencement  of  winding-up, 

155. 
position,  authority,  and  liability  of,  168. 
power  of,  to  bind  the  Company,  223. 
powers  of,  222,  252. 

to  make  calls,  202. 

to  give  serrairts  a  bonus  in  a  good  year,  224. 

not  after  winding-up  commenced,  224. 

cessation  of,  on  voluntary  winding-up,  141. 

do  not  cease  on    presentation   of  petition   for   winding-up   by 
Court.  143. 

first  directors  after  registration,  221. 

to  interfere  with  agents  of  Company,  226,  227- 

to  recover  calls  in  advance,  203. 

to  increase  capital,  212. 
power  of  Court  to  assess  damages  against,  1 66,  167. 

does  not  extend  to  executor  of  deceased  director  or    officer, 
166.  167. 
power  of  Court  to  interfere  on  behalf  of,  228. 
power  to  summon  extraordinary  general  meeting,  214. 
proceeding*    of,  valid,    notwithstanding  defect  in  appointment  or 

qualification,  81. 
proceedings  of,  generally,  232. 
profit,  must  not  make,  out  of  Company,  225,  229. 
prosecution  of,  in  case  of  winding-up,  170. 
qualification  of — 

cases  summed  up,  37,  38. 

meaning  of  the  word,  36. 

director  is  bound  to  be  actual  owner  of  shares,  46. 
quorum  of.  202,  232. 

ratification  by  Company  of  exercise  of  borrowing  powers  of,  63. 
re.isister  of,  to  be  kept  by  certain  Companies,  66. 
regulation  as  to,  221. 
removal  of,  227. 

removal  of,  notice  as  to,  73,  231. 
remuneration  of,  222. 

repayment  by,  of  sums  improperly  received,  225. 
retirement  oif,  at  first  meeting  after  registration,  229. 
rotation  and  election  of,  229. 
set-off,  not  allowed  in  case  of  misfeasance,  170. 
trustees,  in  what  sen^e  directors  are,  225. 
to  lay  annual  statement  before  genernl  meeting,  23G. 
subscribers  of  memorandum  are,  until  directors  appointed,  221. 
trustees  of  their  powers,  for  the  shareholders,  but  not  for  the  credi- 
tors, 225. 
unlimited  Hability  of,  6,  70,  71. 

in  case  f»f  existing  limited  Company,  6,  70,  71. 
with  unlimited  liability,  6,  70,  71. 

c:mtribution  of,  57. 

set  off,  in  case  of,  126. 
vacancy  in  body  of,  223,  230. 
"casual  vacancy**  230,  231. 
Talidity  of  acts  of  disqualified,  81,  233. 
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Discharge — 

winding-up  order  is  notice  of,  to  servants,  116. 

of  insolvent  shareholder,  effect  of,  upon  his  liability,  40,  94,  95. 

of  order  which  is  nullity,  4. 

in  bankruptcy,  no  release  from  claim  under  sec.  214, 169. 

Disclaimer — 

of  shares  by  trustees  in  bankruptcy  in  England,  97, 124,  208. 

Discount — 

issue  of  shares  at,  2^. 

Discretion  — 

of  Court  with  reference  to  examinations  under  sec.  162,  132. 

in  approving:  transferee,  must  be  exercised  reasonably,  52. 

as  to  rectifying  register,  50. 

as  to  making  supervision  order,  150. 

as  to  requiring  production  of  share  certificate  on  transfer  of  shares, 

34. 
in  allowing  execution  to  issue,  107. 
of  official  liquidator,  123. 

Disposition  op  Property — 

after  commencement  of  winding-up  avoided,  154. 

Dispute  — 

between  directors,  how  far  Court  will  interfere  in,  232. 

Disqualification — 

of  directors,  2i?8. 

not  to  invalidate  their  acts.  81,  'Jll'i. 

Dissrxtiknt  Shakkholoee — 

as  to  sale  of  Company's  property,  in  winding-up*  16u,  161,  162, 

163. 
notice  to  be  given  by,  161. 

Dissolution  op  Company — 

after  winding-up  by  Court,  130,  289. 

Registrar  to  make  minute  of,  130. 

penalty  on  not  reporting,  130. 

whether  contingent  claim  should  prevent,  147,  148. 
after  voluntary  winding-up,  148. 

Company  cannot  afterwards  be  wound-up  by  Court  except  on 
grounds  of  fraud,  148. 
after  winding-up  under  supervision >  153. 

Distress — 

after  commencement  of  winding-up, 
foT  rent  hy  Company's  lessor,  108»  109. 

by  stranger  to  Company,  110,  165. 

by  mortgagee,  108. 
after  winding-op  order  made,  165. 

Distribution — 

of  capital,  32. 

of  M^eUi  pari  passu  in  winding-up,  141, 142. 

of  surplus  assets  in  \\in«liog-up  by  Court,  129. 
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DiSTRioT  Court — 

appeals  from,  time  limited  for,  173. 

definition  of,  3. 

Judgres  of,  to  be  special  commiMsioners  to  take  evidence,  137. 

transfer  of  winding-up  to,  172. 

transfer  of  winding-up  from  one  to  another,  173. 

Dividends — 

coupons  for,  on  share  warrnnts  to  bearer,  24. 

debts  to  Company,  power  to  ret  liu  out  of,  -'35. 

debts  to  members,  not  deemed  to  be  in  winding-up,  54. 

deducti(m  of,  in  estimating  debts  to  which  past  member  is  liable,  54. 

director's  liability  for  improper  payment  of,  167. 

guarantee  of,  by  vendor  to  Company,  11,  2o4. 

interest  on.  Company  shall  not  pay,  235. 

notice  and  forfeiture  of,  235. 


payment  of,  out  of  capita],  167,  234. 
director's  liability  for,  167,  234. 


profits  h'jw  to  be  ascertained  for,  234. 
proportional  to  amount  paid  up  on  shares,  20,  21. 

as  between  fully  an«l  partly  paid  shares,  20,  21. 
receipts  for,  in  case  of  joint  hohler  of  shares,  201. 
regulations  as  to,  233. 

set-off  of,  against  Company,  by  member,  5-1, 125,  126. 
stock,  in  respect  of,  211. 

Division  — 

of  shares  into  shares  of  smaller  amount,  18, 19. 

Documents— 

admission  of,  285. 

production  of,  in  winding-up,  !.'{!. 

right  to  inspect  ami  take  copies  of,  at  otlice  of  Registrar,  174. 

DrPLinATE  — 

of  memorandum,   whether    signature   of,  sutiieient   to  constitntca 
member,  35. 

Duties — 

of  directors,  226,  227. 
auditors,  237,  238,  239. 

Election — 

by  person  entitled  to  shares  on  death,  &c.,  of  member  to  have  some 

other  person  registered,  208. 
mode  of  testifying,  208. 
of  auditors,  238,  253. 
of  directors,  230,  253. 

Eligible — 

directors'  qualification  when  indispensable  for  election,  36. 
directors'  qualification,  though  shares  transferred,  37. 

ENFORCBMEfjT — 

by  Court  of  calls  made  by  liquidators  in  winding-up  under  super- 
vision, 152. 
of  orders  made  in  winding-up,  13(',  202. 

by  one  Court  by  another  Court,  134. 

England— 

Company  registered  in,  wound-up  in  India,  100 ;  see  cUso  100- 
orders  made  in,  to  be  enforced  in  India,  202. 
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Equitable  Interest — 

purchase  of  sbftres  without  notice  of,  prior,  34. 

Equitable  Principles — 

applicable  to  borrowinj;,  64. 

Equitable  Transferee — 

of  debentures,  principles  regarding,  273. 

Estoppel — 

against  Company  relying  on  its  own  neglect,  52. 

from  disputing  transfer,  124. 

by  certificate  from  denying  validity  of  title,  46. 

from  denying  transfer,  none,  47. 

from  setting  up  irregularity  in  issue  of  transferable  securities,  63. 

Evidence — 

book  of  the  Company  to  be,  as  between  contributories,  155. 

certificate  of  incorporation  to  be,  of  compliance  with  Act,  80. 

certificate  of  shares  or  stock  to  he  primd  fane  eviclence  of  title,  4-6. 

chairman's  declaration  conclusive  of  resolution  passed,  72. 

chairman's  statement  not,  against  Company  when,  50. 

copy  of  orders  to  be  enforced,  to  be,  135. 

in'castes  of  misfeasance  under  sec.  214,  168. 

of  incorp')ration  or  registration,  how  proved,  30. 

order  made  upon  contributory  to  be,  12S,  143. 

registers  of  members  to  be,  53. 

registrar's  certificate  to  be,  in  reduction  of  capital,  16. 

of  registration  as  member,  92. 

report  of  inspectors  to  be,  77. 

of  proceedings  at  meetings,  81,  82. 

in  support  of  application  for  inspection  by  Local  Government,  75,  76. 

special  commissiimers  for  receiving,  137. 

of  title  of  transferor,  Company  may  require,  208. 

of  title  to  forfeited  shares,  210,  211. 

Examination — 

of  Company's  affairs  by  inspectors,  75. 
of  parties  respecting  affairs  of  Company,  76,  131,  133. 
of  persons  under  sec.  162,  attendance  of  parties  at,  287. 
of  witnesses  in  winding-up  by  commissioners,  137. 

Examiner — 

office  of,  is  private,  287. 
special, 

appointment  of,  287. 

proceedings  before,  287. 

Ex  Debito  JustitivE,  &c. — 

whether  creditor  can  claim  winding-up  order,  99. 

Execution — 

against  Company  in  liquidation,  107,  165. 
against  contributories  of  existing  Company,  184. 
attachment  of  shares  in,  45,  339. 
of  deeds  abroad,  74. 

by  official  liquidator.  111. 

Executors — 


of  deceased  director, 

proceedings  against,  under  sec  214,  not  allowed,  167. 

Digitized  by 


Google 


INDEX.  liii 

Executors — continued. 

of  shareholders  — 

accepting  new  shares  in  representative  character,  39,  207. 
distinguished  from  trustees,  39,  45. 
liability  of,  ns  contributories,  39,  96,  97- 

by  pnyinjf  debts  without  providing  for  calls,  97. 
liability  of,  for  non -conversion  of  shares,  40. 
production  of  English  probate  required  jfrom,  207. 
transfer  by,  40,  206,  207. 

Exoneration — 

of  shareholder  by  sale  of  shares  to  Company,  39. 

Expenses — 

incurred  before  registration,  payment  of,  222. 

Extension — 

of  time  for  appealing,  136. 

Extent — 

of  Act,  1.  "~^~- ^ 

EXTR.VORDINARY    POVVEBS — 
of  Court,  131. 

Extraordinary  Resolution — 

definition  of,  138. 

advertisement  of,  139. 

should  be  registered,  139. 

to  delegate  to  creditors  appointment  of  liquidators,  144. 

to  sanction  arrangement  with  creditors  in  voluntary  winding-up, 

144. 
to  sanction  general  scheme  of  liquidation,  167. 

compromises  with  contributories,  157. 

False  Evidence — 

penalty  for,  171. 

Falsipioation — 

of  books,  &c  ,  penalty  for,  1/0. 

Fees — 

in  proceedings  under  Act,  203. 

in  respect  of  registration,  29,  242,  243. 

to  be  accounted  for  to  Government,  29. 

exemption  of  certain  Companies  from,  182. 
of  attorneys,  solicitors  and  vakils,  in  windmg-up  proceedings,  290, 
291. 

File  — 

of  proceedings  in  winding-up,  2B5,  286. 

Firm— 

may  be  shareholders,  39. 

shares  held  by,  should  stand  in  name  of,  39,  92. 

Foreclosure  Action — 

right  to  commence  or  continue,  after  winding-up,  114. 
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Foreign — 

Company,  5,  6. 

jurisdiction  to  \viiiiUu|),  100,  101. 

CoiintrV)  mortgage  of  land  in,  not  restrained  from  prosecuting  proceed- 
ings be;;un  in,  114. 

subscribers  to  memorandnm,  5. 

even  if  aH  the  Company's  business  to  be  transacted  out  of  British 
India,  6. 

judgments,  call  order  of  Court  of  Chancery  treated  as,  in  India,  202. 

FoRPEITOBE   OF   ShAEES — 

power  of,  is  valid,  2^9. 

can  only  be  made  under  power  in  articles,  210. 

must  be  bond  fidt  for  benefit  of  Company,  209. 

calls  owing  at  time  of,  210. 

when  shareholder  can  set  aside,  210. 

formalities,  want  of  observance  of,  210. 

by  Company,  82. 
injunction  to  restrain,  210. 
invalid,  how  validated  by  ncciuiesrence,  210. 
laches  may  prechnle  shareholder  from  setting  aside,  210. 
notice  of,  209. 

want  of,  renders  the  forfeiture  invalid,  209. 
liability  as  past  member  after,  55. 
shares  to  be  property  of  Com|>any  after,  210. 

title  to,  210. 
when  forfeited  shares  sold  bv  Companv  not  issued  '*  under  sec.  28,'* 
p.  23. 

Forgery — 

Penal  Code,  25. 

of  transfer  of  shares,  liability  of  Company  acting  on,  46. 

Formalities— 

non-observance   of,  in  transfer  may  be   immaterial,   in  forfeiture. 
Company  cannot  rely  on,  sec.  209.     See  Informalities. 

Formed — 

(sec.  4),  p.  4. 

Forms — 

under  the  Act — 
alteration  of,  83. 
{A )  in  going  Companies-^ 
Articles  of  association— 

of  Company  limited  by  shares  :  See  TaBLW  A. 

of  (Jompany  limited  by  guarantee,  and  not  having  capital 

divided  into  shares,  248. 
of  Company   limited   bv   guarantee,   and    having  capital 

divided  into  shares,  256. 
of  unlimited  Company  having  capital  divided  into  shares, 
257. 
Balance  sheet  to  be  laid  before  Company  in   general  meeting, 

241. 
Memorandum  of  association — 

of  Corapnny  limited  by  shares,  247. 

of  Company  limited  by  guarantee,  and  not  having  capital 

divided  into  shares,  248. 
of  ('ompany   limited    by  guarantee,   and    having   capital 
divided  into  shares,  255. 
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FoKyis— continued. 


unlimited  Company    having    capital   divided  into  shares 

proxy  paper,  221. 

rejrulntions  for  management  of  Company  limited  by  shares, 

Tabie  A,  201  etseqq. 
statement  referred  to  in  sers.  69  &  96,  at  p.  245. 
summary  of  capital  and  shares,  258,  259. 
transfer  of  shares,  205. 

alteration  of  above  forms  by  Local  Government,  83,  84. 
under  the  rules — 
{B)  In  windinq-up  proceedinrjs — 
List  of,  293-^95. 
Advertisement — 

of  appointment  of  official  liquidator»-300. 
of  intended  call.  312. 

of  meeting  of  creditors  or  contributories,  314. 
of  order  to  wind-up,  296. 

of  time  and  place  fixed  for  appointment  of  official  liquida- 
tor, 296. 
of  vvindinp;-up  petition,  295. 
fir  creditors,  300. 
Affidavit— 

of  creditor  in  proof  of  debt,  302. 

of  official  liquidator  as  to  debts  and  claims,  300. 

of  official  liquidator  in  support  of  proposal  for  call.   811 

312. 
of  service  of   notice  of  appointment    to  settle    list    of 

contributories,  307. 
in  support  of  application  for  order  for  payment  of  call  due 

from  contributories,  313. 
in  support  of  list  of  contributories,  805. 
in  support  of  supplemental  list  of  contributories,  308,  309. 
of  non-payment  of  money  by  order  directed  to  be  uaid 

into  bank,  313,314.  ^ 

of  sureties  for  official  liquidator,  299. 
verifying  petition,  295. 
Appearance  fiook,  321. 
Appointment — 

of  proxy  to  vote  at  meeting  of  creditors  or  contributories, 

olo. 
of  solicitors  to  official  liquidator,  299. 
Bank- 
certificate  of  payment  of  money  into,  315. 
direction  to  open  an  account  at,  299. 
notice  with  order  directing  payment  of  money  into,  315. 
Bill  of  exchange,  memorandum  of  sanction  of  Judge   to  ac- 
cepting, 319. 

Call- 
advertisement  of  intended,  312. 
affidavit   of  official  liquidator  in  support   of  proposal  for, 

oil,  312. 
affidavit  in  support  of  application  for  order  for  payment 

of,  313. 
affidavit  of  service  of  order  for  payment  of,  314. 
general  order  for,  312. 

notice  to  be  served  with  general  order  for,  313. 
order  for  payment  of  when  due  from  contributory,  313, 

314. 
summons  for  intended,  312. 
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Certificate — 

of  Company  being  completely  wouml-up,  and  of  the  official 

liquidator  having  passed  hi«  tinnl  account,  321. 
of  pMvment  of  money  into  bank,  315 
Chairman's  report  of  result  of  meeting  of  creditors  or  contribu- 

tories,  318. 
Compromise — 

memorandum  of  agreement  of,  319. 
sanction  of  Judge  to,  3'JO. 
Contributories — 

atfidavit  in  support  of,  305. 

affidavit  in  support  of  supplemental  list  of,  308. 

list  of,  305. 

meeting  of.     See  Forms,  Meeting. 

notice  to,  of  appointment  to   settle   list  of  contributories, 

30(>,  b07. 
order  on  application  to  vary  list  of,  311. 
supplemental  list  of,  309. 
settlement  by  the  Court  of,  309. 
Creditors — 

advertisement  for,  300. 
affidavit  of,  in  proof  of  debts,  302. 
meeting  of.     See  Forms,  Meeting, 
notice  to  attend  to  receive  debt,  304. 
notice  to,  of  allowance  of  debt,  302. 
notice  to  come  in  and  prove  debts,  302. 
Director  to  open  account  at  Bank,  299. 
Dissolution  of  Company,  order  for,  322. 
Investment,  request  for,  317. 
List  of  Contributories,  305,  306. 
List  of  Settlement  by  Court  of.  309. 
Meeting  of  Creditors  or  Contributories— 
advertisement  of,  317. 
appointment  of  proxy  to  vote  at,  317. 
chairman's  report  of  result  of,  318. 
memorandum  of  appointment  of  person  to  act  as  chaimitn 

at,  318. 
notice  of,  317- 
Memorandum — 

of  agreement  of  compromise  with  contributory,  319. 

of  appointment  of  person  to  act  as  chairman  at  meeting  of 

creditors,  &c.,  318. 
of  sanction  of  Judge — 
to  accept  bill  of  exchange,  319. 
for  certain  acts  to  be  done  by  official  liquidator,  320. 
to  agreement  of  compromise,  320. 
Notice — 

to  contributories  of  appointment  to  settle  list  of  contri- 
butories, 306,  307. 
to  creditors, 

of  allowance  of  debt,  302. 
to  attend  to  receive  debt,  304. 
to  come  in  and  prove  their  debts,  302. 
of  meeting  of  creditors  or  contributories,  317. 
with  order  directing  payment  of  money  into  Bank,  315. 
to  be  served  with  general  order  for  call,  313. 
Official  liquidator- 
advertisement  of  appointment  of,  300. 
advertisement  of  time  and  place  fixed  for  appointment,  296. 
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Forms — continued. 

affidavit  of — 

as  to  debts  ami  claims.  300. 

in  support  of  application  for  order  for  payment  of  call 

due  from  contribntories,  313,  314. 
in  support  of  list  of  coiitributories,  li05, 
in  support  of  proposal  for  call.  311. 
in  support  of  supplemental  list  of  contributories,  308, 
309. 
appointment  of  solicitors  to,  299. 
certificate  of,  having  passed  his  dnal  account,  321. 
order  appointing,  297. 
provisionally,  2j^7. 
order  for  payment  of  money,  delivery  of  books,  &c.  to,  299. 
proposal  for  appointment  of,  296,  297. 
recognirunce  of,  298. 

sanction  of  appointment  of  solicitor  to,  299. 
sanction  of  Judge  for  certain  act  to  be  done  by,  320. 
Orders, 

appointing  an  official  liquidator,  297. 

appointing  a  provisional  official  liquidator,  297. 

on  application  to  vary  list  of  contribntories,  311. 

to  dissolve  the  Company,  822. 

general  for  a  call,  312. 

for  payment  of  call  due  from  contributory,  314. 

for  payment  of  money,  &c.,  to  official  liquidator,  299. 

for  winding-up, 

by  the  Court,  295. 
subject  to  supervision,  296. 
advertisment  of,  296. 
Petition  to  wind-up, 

advertisement  of,  29.5. 
affidavit  verifying,  295. 
Proposal  for  appointment  of  official  liquidator,  296. 
Recognizance  of  the  official  liquidator  and  sureties.  298. 
Request  to  invest  cash  in  Government  promissory  notes,  317. 
Sanction  of  appointment  of  solicitor  to  official  liquidator,  299. 
Sanctitm  of  judge, 

to  accepting  bills  of  exchange,  319. 
to  agreement  of  compromise,  320. 
for  certain  acts  to  be  done  by  the  official  liquidator,  820. 
Settlement  by  the  Court  of  debts  and  claims,  303. 

of  list  of  contributories,  309. 
Solicitor  to  the  official  liquidator,  299. 

appointment  and  sanction  of  appointment  of,  299. 
Summons, 

for  intended  calls,  312. 

for  persons  to  attend  at  chambers  to  be  examined,  321. 
Supplemental  list  of  contributories,  308,  309. 
Sureties  for  official  liquidator — 
affidavit  of,  299. 
recognizance  of,  298. 

Fraud — 

contract  induced  by,  is  not  void,  but  voidable,  50. 

in  promotion  of  Company  is  not  ground  for  winding-up  order,  100. 

shareholder  cannot  have  damages  against  Company  m  liquidation,  61. 

fraudulent  preference  of  creditors,  165,  166. 

by  directors — 

liability  of  directors  for,  226. 
must  be  personal,  226. 
by  not  specifying  contracts  in  prospectus,  77,  78. 
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Fraudulent  Preference-^ 

in  winding-up,  165.  166. 

"  Fraudulently  or  withoup  Sufficient  Cause/' 

(in  sec.  58)  49,  50. 

"  Fully  Wound-up." 

in  sec.  186.  147. 

Gain— 

Company  formed  for,  3. 
meaning  of,  4. 

General  Clauses— 

Act  I.  of  1868. 

Sec.  2,  p.  1.  sec.  6,  p.  2.,  p.  3. 

General  Meeting — 

See  Meeting. 

General  Words — 

describing  objects  of  a  Company,  7- 

Goods — 

payment  for  shares  in,  sec.  21,  22. 

Government— 

proceedings  by.  excluded  from  sec.  212,  165. 

Governor  General  in  Council — 

power  of,  to  alter  Forms,  83. 

Guarantee — 

Companies  limited  bv,  8. 

may  have  capital  divided  into  shares  or  not,  8. 

articles  of  association  of,  27,  249,  256. 

effect  of  winding-up  on  share  capital  of,  116,  143. 

liability  of  members  of,  54. 

assent  to  registration  of  existing,  178. 

of  dividend,  by  vendor  to  Company,  11,  234- 

requisition  for  registration  of  Company  limited  by,  under  Part 

VII.  \SOj 
resolution  declaring  amount  of,  to  be  sent  to  Registrar,  180. 

"  Held"— 

in  sec.  132,  meaning  of,  106. 

High  Court — 

High  Court,  3. 

«*  Holding"— 

shares,  not  satisfied  by  holding,  proxies,  220. 

Hundis — 

form  of  making  &c.  on  behalf  of  Company,  66,  67. 

Husband — 

not  a  contributory  in  respect  of  his  wife's  shares,  when,  92  ;  see  als% 
97,  98. 

Identity  of  Names— 

prohibition  of,  31. 

what  to  be  done  in  case  of,  31. 
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Illkgal — 

Conipftny,  for  want  of  vegistratiuii  cHiiuot  be  wounil-up,  VJl. 

Imperative — 

words  in  articles,  82,  202,  212,  220. 

Inoorpokatidn  — 

certificate  of       See  Cfrtificate. 
what  is  sufficient  proof  of,  52. 

Increase — 

of  capitwl,  212.     See  Capital,  10. 

of  number  of  members.  48.     See  Numbkk  of  Mkmbrrs. 

of  number  of,  notice  of,  48. 

Indebted — 

'    where  member  is,  Company  mav  refuse  repistration  of  transfer,  205. 
when  member  is,  for  calls,  not  authorized  to  present  petition  to  wind- 
up,  104. 

Indemnity — 

when  Coin})anyis  cestui  que  trusty  quantum  of,  46. 
rijrht  of  transfer,  to,  from  transferor,  204.  205. 
right  of  vendor  of  shares,  52.  204,  205. 
from  purchaser,  52,  204,  205. 

India — 

proceedings  in  English  Courts  how  far  recognized  in,  111,  113. 

Company  formed  in,  wound-up  in  England,  190. 

High    Court    in,   can    wind-up    Company,    though     registered  in 

England,  100,  lyo. 
CourtH  in,  that  call  order  of  Court  of  Chancery  as  a  foreign  judgment, 

202. 

Infant— 

shares  taken  in  name  of,  39. 

Informalities — 

in  making  calls,  210. 

in  a  notice  may  be  waived  by  official  liquidator,  123,  162. 

in  forfeiture  of  shnres,  210. 

waiver  of,  in  notice  of  dissent,  under  sec.  204,  162. 

Information — 

summons  of  persons  capable  of  giving,  131,  132. 

Injunction — 

to  restrain  registration  in  same  or  similar  name,  32. 
after  presentation  of  winding-up  petition,  106. 
after  commencement  of  voluntary  winding-up,  107. 
to  restrain,  presentation  of  winding-up  petition,  104,  1^5. 
to  restrain  petition  when  debt  bond  fide  disputed,  116. 
to  stay  payment  of  dividend  out  of  capital,  234. 

Insolvency — 

See  Indian  Insolvent  Act,  p.  365. 

proof  in,  of  contributory,  92,  93,  94. 

contributories  in  case  of,  shareholder,  97,  186,  191. 

fraudulent  preference,  165,  166. 

as  ground  for  winding-up  order,  101,  102. 

when  it  can  be  predicated  of  a  Company,  188,  189. 

meaning  of  commercial  Insolvency,  98,  102. 

meaning  of,  in  case  of  Life  Assurance  Company,  103. 
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LvsoLVEXT  Shareholdkr —    ' 

effect  of  (liseliarge,  of,  upon  his  liability,  40,  98. 

Inspkction — 

of  accounts  of  going  Company,  75,  23t^. 
of  books  by  inspectors,  ?♦),  77. 
of  documents  at  office  of  Registrar,  174. 
of  register  of  members,  47. 

member*8  right  to,  47. 

onler  of  Court  directing,  47. 
of  register  of  mortgages,  61. 
of  l)ooks  of  Company  in  liquidation,  156. 
of  file  of  proceedings  in  winding-up,  286. 

Insp3:ctors — 

examination  of  affairs  of  Company  by,  75. 
examinatitm  of  book^  by,  76. 
power  of  Company  to  appoint,  77. 
report  of,  to  Local  Government,  77. 
to  be  evidence,  77. 

Insurance — 

provision  as  to  restriction  of  liability  in  policy  of,  54. 

Insurance  Company — 

definition  of,  3. 

statement  to  be  published  by,  65,  245. 

Interest — 

on  calls  in  arrear  in  going  Company,  203. 
<lividends  not  to  carry,  235. 
in  winding-up — 

on  debts  and  claims,  270,  271- 
rule  24  as  to,  is  ultra  vires^  271. 

Interrogatories— 

examination  by,  of  persons  summoned  under  sec.  162,  133. 

Investment— 

of  moneys  standing  to  credit  of  official  liquidator,  281. 

Issue — 

to  be  raised  as  to  question  of  law  regarding  notification  of  register  of 
members,  49. 

Issue  op  Shares — 

meaning  of,  under  sec.  28,  p.  22,  23. 
ne?v  shares,  10,  212. 

Joint  and  Several — 

liability  of  directors  for  misfeasance,  167,  168. 

Joint  Holders  op  Shares — 

receipt  for  dividends  in  case  of,  201. 
service  of  notice  in  case  of,  2 40. 
vote  in  case  of,  219. 
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Joint  Sto(^k  Companies'  Acts— 

XIX.  of  1857.  an.l  VII.  of  IS60.  175-^^ 
(letiiiition  o*',  omitted  from  this  Act,  175. 
appliO'itio.i  of  Aor  to  Companies  formed  and  registered  under  XIX.  of 

1857.  and  Vn.  of  1860,  176. 
npplicatioii  of  Act  to  Ctjmpauie*  registered,  but  not  formed  under, 

176. 
vei^istration  of  Con: panics  registered  under,  177. 

Joint  Stock  Company — 

definition  of,  179. 

Judicatcrh:  Act  1875  S.  10  (in  ENaiiANo) — 

effect  of,  as  to  set-off,  in  winding-up,  272. 

Judicial  Notice  — 

to  be  taken  of  signature  of  officers,  &c,  136. 

Jurisdiction — 

for  rectification  of  register  of  tuemberti,  49,  50. 
to  wind-up  foreign  Companies,  100,  101. 

*' Just  and  Beneficial" — 

in  sec.  182,  U5. 

"Just  and  Equitable" — 

winding-up  order,  when  made  un«ler  these  words,  93,  99,  100. 

Knowledoe  — 

not  imputed  to  director  of  all  entries  in  Company's  book,  225. 

Laches  — 

in  effecting  transfer,  35,  52,  92. 

in  applying  for  relief  against  forfeiture,  210. 

Land — 

power  of  Companies  to  hold,  30. 

Landlord  — 

distress  by,  109. 

after  winding-uj) — 

by  Company's  lessor,  109. 
by  stranger  to  Company,  110. 

"  Last  known  Address  or  Place  op  Abode." 

See  277r278. 

Lease — 

to  Compnuv>  claim  in  winding-up,  in  respect  of  future  rent,   108, 
109. 

Leave — 

to  appeal  by  liquidator,  136. 

to  commence  action  against  Company  being  wound  up,  not  granted 

on  ex  parte  application,  1 16. 
to  proceed  with  action  after  winding-up  order,  )14. 
to  creditors  to  proceed  before  winding-up  order,   not  affected  by 

winding-up  order,  111. 
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LfilTER — 

•ervicc  of  notices  by,  80,  240. 
on  Company,  79. 
on  members,  80,  240,  254. 
on  fOiitril)ut.oriea  antl  creditors,  80. 

Leiters  Patent — 

copies  of,  to  be  sent  to  Registrar  under  Part  vn.  179,  180. 
to  be  regulations  of  Company  under  Part  vn.  185. 

LlABILHT — 

of  n  contributories,  bow  limited,  53,  54,  55. 

of  Company  in  respect  of  bill  not  properly  drawn,  &c.  2*23,  224. 

of  member  of  rejjistered  Company,  bow  it  may  be  limited,  6. 

of  member  of  unlimited  Company  may  be  restricted  in  respect  of  a 

particular  contract,  54. 
of  members  in  case  of  reduction  of  capitwl,  16,  17. 
of  contribiitorien  of  registered  Company,  30,  53,  92. 
of  different  classes  of  ontributaries,  55. 
of  contributories  under  sec   61,  is  a  new  liability,  55. 
of  participating  policy  holders,  56. 
of  trustees,  45. 

wbere  number  of  members  less  than  se^en,  68. 
to  pay  calls  is  a  <lebt  within  sec.  282  «»f  Succession  Act,  203. 
of  directors  and  officers  for  misfeasance,  166,  167. 
of  directors  for  unauthorized  acceptance  of  bills  on  behalf  of  the 
Company,  68,  224. 

for  unauthorized  borrowincr,  65,  224. 

may  be  unlimited,  6,  57,  /O. 

modification  of  memo,  of  association  as  to,  12. 

under  directors'  qualification  clauses,  36,  37,  33. 

under  an  agreement  of  the  Company  not  sealed  with  its  teal,  67. 

of  executors — 

for  non-conversion  of  shares,  40. 

Libel — 

action  of,  will  lie  for  maliciously  presenting  a  winding-up  petition, 

Licence — 

of  Local  Government — 

for  certain  Companies  to  register  without  word  *' limited,'*  19, 
20. 

Lien — 

effect  of  winding-up  upon,  131. 

production  of  documents  subject  to  in  winding-up.  131. 

on  shnreM,  where  bill  taken  for  debt  to  Company,  206. 

under  Table  A, 

can  be  enforced  against  trust  shares,  206. 
of  solicitors, 

none  on  file  of  proceedings  in  winding-up,  132. 

and  see  Solicitors. 

Life  Assurance  Companies — 

debts  of,  defined,  102. 

existing,  not  to  register  as  Company  limited  by  shares,  178. 

insolvency  of,  102. 

winding-up  of,  103. 

priina  facie  case  must  be  made  for,  103. 

security  for  costs  in,  103. 

when  further  proceeding;*  suspended  in,  103. 
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LrMITATTON— 

time  of,  for  rehfnringt  and  appeals,  135. 

for  appeal  fwiii  District  Court,  173. 
to  suits  for  ealls,  203. 
•tattite  of,  in  India,  28,  29. 

wmclinjc-UD  oriler  stnpa  running  of,  against  creditors,  120. 
whi'ii  ftvailahle  under  •ec.  214,  1(19. 
with  regard  to  mi  its  for  calls,  273,  274. 
and  ^ee  Act,  326. 

Limited — 

after  name  of  Company  limited  by  shares,  7. 

by  guarantee,  8. 
omission  of,  after  name  of  limited  Company,  60. 
majority  re(iiiire«I  to  assent  to  registration  of  existing,  178. 
may  be  oroitte<l  in  ease  of  assoeiHtions  formed  not  for  profit,  19,  20. 
to   He   added   after   name   of  limited    Company    registered    under 
Part  VII.,  180. 

Liquidation — 

general  seheme  of,  in  winding-up,  may  be  sanctioned,  167. 

Liquidators — 

damages  against  delinquent,  166. 
in  winding-up  by  Court.    See  Official  Liquidator. 
in  winding-up  under  supervision — 
appomtment  of,  151. 
power  of,  151. 
exercise  of,  152. 
removal  of,  151,  152. 
in  voluntary  \vin<ling-up — 

appointment  of,  by  Company,  141. 

appointment  of,    operative    cmly    when    there   is  an  effective 
resolution  by  wind-up,  143. 
bv  creditors,  143,  144. 
by  Court,  143.  146. 
filling  vacancy  in  oiBce  of,  146. 

usually  apiiointed  official  liquidators,  when  compulsory  order 
made,  196. 
arrangement  with  respect  to  power  of,  144. 
exercise  of  powers  by,  141. 
powers  of — 

to  settle  list  of  contributories,  141,  142. 

to  make  calls,  142. 

to  apply  to  Court  to  determine  any  question,  145- 

to  call  general  meetings.  146. 

to  accept  shares,  ^c,  as  consideration  for  sale  of  property 

of  Company,  159. 
to  compromise  with  creditors  and  contributories,  l.b/. 
to  pay  debts  and  adjust  rights  of  contributories,  142. 
to  waive  informalities,  162. 
are  to  call  meeting  at  end  of  year,  146. 

are  on  conclusion  of  winding-up  to  make  up  an  account,  146. 
are  to  report  to  Registrar  meeting  held  at  couclusiou  of  winding- 
up,  148. 
removal  of,  by  Court,  146,  147. 
remuneration  of,  141. 
vacancies  in  Company,  may  fill  up,  146. 
validity  of  acts  of,  81. 
voting  for,  by  show  of  hands,  143. 
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List  op  Contribctortes — 

See  274. 

List  op  Directors — 

of  certain  Companies  to  be  sent  to  Registrar,  66. 

List  op  Members — 

to  be  made  annually,  42. 

penalty  for  not  forwardiogt  43. 

what  to  contain,  42. 

for  registration  under  Part  vii.,  179. 

of  Company  not  being  a  joint  stock  Company,  180. 

Literary,  Scientific  and  Charitable  Societies — 

Act  for  registration  of,  199.     See  Appknoix,  p.  viii. 

Local  Government,  3. 

power  of,  to  appoint  inspectors  of  Company's  affairs,  75. 
to  appoint  arbitrator*,  85,  80. 
to  appoint  umpire,  87. 
as  regards  registration  oflSce,  173. 

Lost  Capital — 

writing  off,  12,  13. 

Lunatic  Member — 

vote  of,  how  given,  219. 

Majority — 

computation  of,  when  poll  demanded  nniler  sec.  71,  72. 

power  of,  to  alter  constitution  of  Company,  71,  72. 

of  creditors  or  contributories,  regard  to  wishes  of,  116,  161. 
must  u>«e  their  vote  for  the  benefit  of  the  class, 
may  find  minority  to  compromise  in  winding-up,  169. 

under  sec.  225,  have  computed,  178. 

Management — 

of  Company's  affairs  by  directors,  222. 
and  see  Appendix,  p.  i. 

Manager — 

liability  of,  may  be  unliitiited,  6,  57. 
damages  against  delinquent,  166,  167. 

Mandamus  — 

abolished  in  India  by  sec.  50  of  Act  I.  of  1877.  228,  324. 
ordering  Company  to  register  transfer  and  issue  certificate,  52. 
to  enforce  the  rights  of  directors,  228. 

Marriage — 

of  female  member,  person  entitled  upon,  may  be  registered  as  mem- 
ber, 207. 

Married.  Woman— 

a  shareholder,  39.  98.  * 

contributory  in  respect  of  shares  of,  39,  92,  98, 106. 
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Meetino — 

of  Cutnpany — 

to  be  held  within  six  months  after  registration,  70,  21S. 

general,  hohUng  of,  68,  213,  249,  2d0. 

extraordinary,  power  of  directors  to  summon,  2H,  250. 

mandamus  to  call,  228. 

when  Court  will  call,  in  going  Company,  215. 

notice  of,  215,  260. 

need  not  be  served  on  member  abroad,  73. 
of  business  to  be  transacted  at,  215. 

proceedings  at,  215,  250. 

evidence  of,  81,  217,  228. 

provision  where  no  regulation  as  to,  73. 

definition  of  special  business  at,  216,  250. 

quorum  of  members  at,  216,  250. 

one  shareholder  does  not  make,  213. 

poll,  common  law  right  to  demand,  217. 

proxy  does  not  authorize  proxy  to  demand  poll,  217. 

voting  goes  by  numerical  majority  unless  poll  demanded,  72, 179. 

motion  need  not  be  proposed  or  seconded,  217. 
of  creditors  and  contributories,  282. 

holding  of,  in  winding-up,  116. 

holding  of,  in  winding-up,  under  supervision,  151. 

rules  as  to,  282,  283. 

and  iSee  Forms. 
of  creditors^  power  of  Court  to  order,  to  decide  as  to  compromise,  159. 
of  Company  in  voluntary  liquidation — 

{)ower  of  liquidator  to  call,  146. 
iquidator  to  call — 

at  end  of  year,  146. 
at  conclusion  of  winding-up,  147,  148. 
to  fill  vacancies  in  liquidators,  147. 
of  directors,  232. 

Members — 

detinition  of,  10,  35. 

interest  of,  in  Company  is  moveable  property,  32. 

who  are,  35. 

who  have  agreed  to  become,  35. 

bearer  of  share  warrant  may  be,  if  regulations  so  provide,  24. 

annual  li8t  of,  42. 

penalty  for  not  forwarding  to  Registrar,  43. 
increase  uf,  notice  of,  48. 
liability  of  present  and  past,  30, 53.     See  Li/lbihty  ;   Contribu- 

TORY. 

list  of,  for  registration  under  Part  vii.,  179. 

notice  of  increase  of  number  of,  where  capital  not  divided  into 

shares,  48. 
persons  improperly  registered  as,  are  entitled  to  order  of  Court  to 

remove  name,  49,  50. 
register  of,  40,  41.    See  Rkgistbr. 

to  be  evidence,  53. 

is  not  conclusive,  53. 
registration  as,  evidence  of,  92. 

requisition  by,  to  hold  extraordinary  general  meeting,  214,  249,  250. 
service  of  notices  on — 

when  abroad,  73- 
votes  of,  72,  218.  219. 
less  then  seven,  98. 

ground  for  winding-up  order,  98. 

penalty  on,  carrying;  on  business  when,  68. 
and  see  also  Shareholder;  Contributory. 
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Memobakddm  of  Association — 

of  CompBDv,  6- 

limited  by  shales,  7« 

form  ofr  t2-t7. 

limited  by  guarantee,  8. 

iiDliiiiitedi,  V. 
eiTpif  a  of,  to  be  anpplied  to  meuibers,  31. 
how  biniliag  nn  the  members.  9. 
contract  at>A  li«ibihty  by  foreigners,  5,  6. 
alteration  of,  by  certain  Companies — 

power  of  altering,  how  to  be  exercised,  10. 

by  cancellation  of  nnissne<l  »hare»r  IB. 

In^  sub-division  of  shares,  18. 
differing  from  piospcctus,  !♦>. 
difference  between,  ami  prospectns,  10. 
cannot  be  extended  by  articles,  or  modified,  11,  7)- 
is  the  charter  of  the  Comjinny,  10. 

iHit  capable  of  enlargement  even  with  assent  of  every  mpmber,  II, 
contracts  ultra  vireg  whetlier  capable  of  ratiBcation,  IK 
particnlars  in  memo,  not  required  by  the  Act,  not  immutable,  11. 
forms  of,  *24'7i  25 J. 
regis^tration  of,  29. 

effect  <»f,  30. 
signstnre  of,  9. 
signature  of  duplicate  of,  35- 

stamp,  signature  and  effect  of,  9,     See  Appknoix,  Stamp  Act. 
subscriber:!  of,  npon  registration,  an<l  members,  35. 
unalterable  except  in  certain  specified  particulars,  10,  12. 
variance  l>etween  registered,  and  the  one  aetunlly  signed  by  intending 
member,  39. 

Minimum — 

number  of  directors  when  bdo^,  202. 

Minor — 

right  of,  to  rote  by  bis  guardian,  219, 

MiNOBITY — 

of  creditors  bound  by  compromise  in  winJing-tipf  159. 
fight  of,  to  sue  a»  to  matters  relating  to  tbe  Company,  218. 

Minute— 

to  be  approved  by  Court  in  case  of  reduction  of  capital,  16. 
registration  of,  16 
to  be  embodied  in  memorandum  of  association^  19, 17. 

Minutes — 

of  resolution  and  proceedings  to  be  evidence,  81 , 

Misfeasance — 

meaning  of,  in  sec.  214,  168. 

liubility  of  directors,  promoters,  and  officers  for^  166,  I68,  169. 

whether  statute  of  limitations  available,  1<^. 

whether  discharge  in  bankruptcy  releases  from,  169. 

non-payment  of,  169. 
no  set-off  in  case  of,  170. 
claim  may  be  assigned,  170. 
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MlSRErUESFATATION — 

of  ilirectors'  authority  to  draw  bills,  67. 
in  prospectus — 

what  coastitutes,  50. 
right  ro  relief  in  consequence  of,  60, 
as  against  creditors,  bO,  51. 
as  against  the  Company,  51. 
after  winding-up  commenced,  50,  51. 

Money's  Worth — 

payment  for  shares  in,  21. 

Mortgage — 

power  of  Companies  to  effect,  62,  63- 

register  of,  61.     See  Registkr  of  Mortgagc. 

affecting  property  of  Coropjiny,  effect  of  non- registration  oC,  62. 

to  partners  who  are  not  directors,  effect  of,  62. 

Mortgagee — 

of  Company's  property^  may  sue  for  foreclosure  notwith standing 
winding-up,  114. 
distress  by,  after  winding-up  commenced,  108^  109. 
when  not  restrained  from  taking  procecKlings  in  a  foreign  coun- 
try, 114r. 

Motion — 

may  be  put  without  being  proposed  or  seconded^  217. 

Moveable  Property — 

Shares  are,  32. 

Mutual  Insurance  Societies — 

are  formed 'for  acquisition  of  gtin,  4. 
liability  of  member  of  marine,  8. 

Mutual  Societies— 

form  of  memorandum  and  articles  of  association  of,  2i8, 249. 

Name  of  Company — 

to  be  stated  in  memo,  of  associatiou,  7,  B,  9. 
power  of  Companies  to  change,  26. 

in  case  of  identity,  31. 

by  adding  "limited/*  182, 
in  case  of  r.'gistration  under  identical  name,  what  to  be  done,  31. 
injunction  in  case  name  calculated  to  deceive,  32. 
prohibition  of  identity  of,  31. 
publication  of,  by  limited  Company,  58. 
publication  of,  1^  limited  Company  in  f  emacular  in  certain  districts, 

58. 
right  to  sue  in,  218,  219. 

to  whom  given  in  winding-up,  218. 
what  actions  must  be  brought  in,  219. 
strangers  not  entitled  to  sue  in,  212. 

Nominee — 


of  persons  electing  not  to  be  registered  as  memberi  208. 
putting  shares  in  name  of|  in  unregistered  Company.  192. 
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Notice — 

of  nllottncnt.     5ee  Allotmbnt. 

of  appeal,  13H. 

of  appoiotinent  of  liquidator,  155. 

authentication  uf,  by  Cunipany,  80. 

forms  of.     See  Forms. 

of  appointment  to  settle  list  of  contributories,  274. 

of  business  to  be  tJ^ansacted  at  general  meeting,  72. 

of  call,  2C2 

of  close  of  register,  48. 

of  consolidation  and  re  division  of  capital,  44. 

of  conversion  of  capital  into  stuck,  44. 

to  Company,  to  be  sent  to  registered  office,  58. 

of  dissent  by  shareholder  under  sec.  204,  161. 

of  dividend  <leclare<l,  235. 

of  intended  forfeiture  of  shares,  209. 

of  general  meeting  to  be  according  to  Company's  regulations,  72, 

215. 
of  general  meeting  need  not  be  served  on  member  out  of  the  jurisdic- 
tion, 73. 
of  meeting  of  creditors  or  contributories,  282. 
of  increase  of  capitnl  and  of  members,  48. 
of  meeting  under  Table  R.  of  Act  XIX.  of,  1857,  72. 
of  rectification  of  register,  53. 
in  reduction  of  capital  and  shares,  to  creditors,  14. 
of  intention  to  propose  a  resolution  should  be  clear,  73. 
of  resolution  passed  to  wind-up  voluntarily.  141. 
of  situation  of  registered  office,  58. 
as  to  payment  into  bank,  278. 
service  of — 

on  members  by  Company,  239,  240,  254. 

on  contributories  and  creditors,  288. 

on  Company,  79. 
when  sent  by  letter,  240,  254. 
to  creditor  to  prove  debts.  302. 
of  allowance  of  debt,  302. 
to  attend  to  receive  debt,  304. 

NUMBEB  OF  MemIIEES— 

liability  of  members  when  less  than  seven,  68. 

in   Company   whose  capital    is  divided    into  shares,    articles    to 

state,  27. 

notice  of  increase  of,  to  be  given  to  registrar,  48. 

Number  of  Shakes  — 

number  of  shares,  33. 

not  to  apply  to  Company  registered  under  Part,  vil.,  185. 

if  extreme  numbers  set  out,  intermediate  numbers  may  be  assumed, 

42. 
omitted  in  transfer,  42. 

Objects  op  Company — 

to  be  contained  in  memorandum  of  association,  7,  8,  9. 

"  Obligations" — 

issued  by  Company,  63. 

Obligations  op  Company — 

not  affected  by  registration,  184. 
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Offences — 

cognizance  of,  197. 

within  Presidency  towns,  punishment  for,  197, 

Office  op  Company — 

registered.    See  Rboisterbd  Opficb,  58. 

Offfcee  op  Company — 

director  continues  to   be,    notwithstanding  winding-up.     See  case 

cited,  154,  156. 
misfeasant  who  was,  at  any  time  in  the  course  of  the  misfeasance, 

may  be  attached  under  sec.  214,  167,  168. 
povi'er  of  the  Court  to  assess  damages  against,  166. 

Official  Assignee— 

not  hound  to  take  upon  himself  an  onerous  undertaking,  94, 95,  208. 
liability  of,  for  costs.  120. 

Official  Liquidators — 

provisional.     See  Provisional  Liquid \tor. 
meaning  of,  in  winding-up  under  supervision,  li)2. 
accounts  to  he  kept  by,  266,  267,  278—282. 

must  be  brought  in  on  application  of  any  contributory,  268. 
passing  of  acc«>untB  of,  268,  289. 
affidavit  of,  as  to  debts  and  claims,  300. 
and  see  Forms. 
appeal  by,  136. 
appointment  of,  117,  265. 

in  chambers,  118,  265. 

advertisement  respecting,  265. 

advertisement  form  of,  296. 

advertisement  of  appointment  made,  267,  300. 

provisionally,  106. 

who  should  be  ap|)ointed,  118. 

onler  for,  form  of,  297. 

where  supervision  order  is  superseded  by  a  compulsory  order^ 
153. 

form  of  proposal  for,  296. 
fining  vacancies  in  office  of,  118. 
appomtment  of  creditors  as  liquidators  in  place  of  official  liquidator, 

117. 
appointment  of  attorney  or  vakeel  to,  118, 123. 
costs  of,  on  appeal,  120, 136. 
duties  of,  119. 

endorsement  of  bills  by,  121. 
liability  of,  for  misfeasance,  &c.,  166. 
power  of  Court  to  require  delivery  of  property  to,  125. 
powers  of,  120,121. 

to  accept  shares,  &c.,  as  consideration  for  sale  of  property  of 
Company,  159v  160. 

to  bring  and  defend  suits,  120. 

to  compromise  with  creditors  and  contributories,  157, 
exercise  of  powers  by,  without  sanction  of  Court,  123. 
recognizance  by,  form  of,  298. 
removal  of,  118,  14/. 
remuneratioa  of,  118,  119. 
resignation,  and  removal  of,  118,  152,  153,  267. 
sale  by,  120. 
security  to  be  given  by,  118,  266. 
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Opfiofal  Liqjfdator — continued. 

style  and  duties  cif,  119. 

is  trustee  of  the  Company's  property  for  creditofs,  120. 

validity  of  act"  of, 

after  appointment  of  invalid,  acts  of,  not  valid,  81. 
and  see  Forms. 

Ordbr  in  Insolvency — 

for  discharge  of  insolvent  shareholder,  effect  of,  95. 

Order— 

to  wind-up  Company.     See  Winding- up  Order,  form  of,  295. 
made  in  winding-up,  appeal  from,  and  re- hearing  of,  185,  136. 
made  upon  contributory,  to  be  conclusive  evidence  of  money  due, 

128. 
enforcement  of,  134. 
for  calls,  rules  as  to,  27(i,  277. 

made  by  one  Court,  enforcement  of  by  another  Court,  134. 
made  in   Sct^tland,   made  an  order  of  the  Chancery  Division    in 

England,  134. 
confirming  reduction  of  capital,  13. 

re^stration  of.     See  Forms. 
dissolving  Company,  130. 

Over-Draft — 

may  not  be  borrowing,  (H. 

Paid-up  Shareholder — 

is  a  contributory,  105. 

can  present  winding-up  petition,  100, 105. 

Parol — 

Company's  contract,  by,  60. 

Parties — 

attendance  and  appearance  of,  in  winding-up,  286,287. 

Partnerships — 

exceeding  certain  number,  prohibition  of,  3. 

banking,  of  not  more  than  ten  pers<ms,  3. 

for  acquisition  of  gain  not  more  than  twenty  persons,  3. 

firm  may  be  shareholder,  39. 

unregistered,  winding-up  of,  188, 189. 

Parts — 

of  Act,  4,  5. 

Past  Member— 

liability  of,  na  contributory,  53,  54.    See  Liability  ;    Contribu- 
tory. 
where  shares  forfeited,  55. 
where  no  present  member  liable,  52. 

Payment — 

for  shares  in  money's  worth,  21,  23. 

in  cash,  meaning  of,  21,  22. 
call.     See  Call. 

of  dividends  out  of  capital,  liability  of  directors  for,  167. 
into  BhuIc,  may  be  ordered  by  Court,  127. 
into  Bank,  rule  as  to,  278. 
out  of  Bank,  rule  as  to,  278. 
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Penalty — 

imposed  by  the  English  Act  of  1862  and  the  Indian  Act  of  18C6  on 

certain  Companies  not  refristering,  196,  197. 
for  not  holding  meeting  within  six  months  after  registration,  70. 
for  not  having  registered  office,  58. 
for  not  sending  copy  of  articles,  &c.  to  members,  81. 
for  non-registration  of  special  resolution,  73. 
for  not  annexing  copy  of  special  resolution  to  articles,  or  forwarding 

copy  to  registrar  or  member,  73,  74. 
for  not  embodying  in  memorandum  of  association — 

special  resolution  as  to  unlimited  liability  of  director  in  English 

Act,  71. 
as  to  subdivision  of  shares,  19. 
minute  showing  reduced  capital,  17. 
for  issuing  share  warrant  not  duly  stamped,  25. 
for  concealment  of  name  of  creditor  in  reduction  of  capital,  18. 
for  misrepresentincr  nature  or  amount  of  creditor's  debt  or  claim,  18. 
for  falsification  of  books,  170. 
for  false  evidence,  171. 

for  refusing  to  produce  books  to  inspectors,  76,  77. 
for  refusing  inspection  or  copy  of  register  of  members,  47. 
for  not  keepmg,  or  refusing  inspection  of  register  of  mortgages,  61. 
for  not  keeping  proper  register  of  members,  41. 
for  not  making  and  forwarding  proper  list  of  members,  42,  43. 
for  not  keeping  register  of  directors,  66. 
for  not  giving  notice  of  increase  of  capital  and  members,  48. 
for  non-publication  of  name  by  limited  Company,  59. 
for  non-publication  of  statement  by  certain  C(»mpanies,  65. 
for  not  reporting  dissolution  of  Company,  130, 131. 
on  voluntary  liquidators  not  sending  return  to  registrar  at  conclusion 

of  winding-up,  148. 
for  non-compliance  with  provisions  of  sec.  74,  69. 
recovery  of,  80. 
application  of,  80. 

Personal  Representative — 

liability  of,  as  contributory,  96, 128. 
transfer  by,  40. 

Petition— 

application  for  winding-up  to  be  made  by,  103. 
for  winding-up  order, 

who  may  present,  99, 103. 

grounds  for  presenting,  '*  just  and  equitable,"  98. 

by  creditor,  99,  103. 

one  creditor  may  take  advantage  of  demand  under  sec.  129 
made  by  another,  102. 

may  be  restrained,  116. 
by  debenture  holder,  99, 104. 
by  shareholder,  99,  103, 106. 

sbould  state  that  petitioner  has  held  shares  for  six  months, 
106. 

paid  up,  100. 

in  arrear  in  payment  of  calls,  104. 

after  voluntary  winding-up,  100,  149. 
where  number  of  shareholders  less  than  seven,  98,  105. 
adjournment  of,  112. 
advertisement  of,  262. 

form  of,  295. ' 
affidavit  in  support  of,  263. 

form  of,  295. 
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Fetitio^— continued. 

copies  to  be  furnished  to  contributoi  ies  and  creditors^  264. 
costs  of.     See  Costs. 

usual  order  us  to,  1 12. 

security  for,  by  petitioner,  105. 
dismissal  of,  112. 
form  of,  \0i. 
hearing  of,  112. 

action  will  lie  for  maliciously  presenting,  101 . 
injunction  to  restrain  presentation  of,  104, 105. 
orders  made  upon,  in  different  cases,  must  he  secundum  allegata 

el  probata,  103. 
second,  106. 
service  of,  263. 

upon  Company,  263. 

on  unregistered  Company,  263. 
title  of,  262. 
for  supervision  order — 

for  the  purpose  of  giving  jurisdiction  over  suits,  to  be  a  petitiou 

for  winding-up  by  the  Court,  150. 
for  order  coniirming  reduction  of  capital,  13.    See  Rrductio.n   or 
Capital. 

Petitionee — 

security  for  costs  by  Imnkriipt,  105. 

Plaints — 

in  suits  against  members,  83. 

Pleading — 

in  winding  up  petitions,  lO-t,  106. 

Pledgee  of  Shares  — 

rights  of,  34.,  40. 

Polioy-Holder — 

assignment  bv,  efifett  of,  38. 

liability  of,  3iB. 

liability  of,  not  till  sharelwlders  exhausted,  56. 

Policy  op  Insurance — 

provision  as  to  restriction  o£  liability  in,  L4k 

Poll — 

at  general  nr^eeting,  how  to  be  taken,  7^. 

need  not  be  openly  made,  217. 

proxy  cnnnot  demand,  217. 

common  law,  right  to  demand,  218. 

is  not  a  new  meeting,  218. 
demanded  under  see.  225v  liow  computed,  179. 

Post — 

See  Letter. 

Power  of  Companies — 

to  alter  memorandum,  10, 12. 

to  alter  articles  of  association,  70.     See  Altbratiosi • 

to  ehange  name.  26. 

b-y  adding  "  limited,'*^  182, 
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Power  op  Companies — continued. 

to  deal  with  their  property,  62,  63. 

to  decline  to  register  transfer  by  indebted  member,  205. 

to  increase  capital,     ^ee  Capital. 

to  reduce  capital.     See  Reduction  op  Capital. 

10  borrow,  63.    Sf«  Borrowing. 

to  forfeit  shares,  2()9. 

to  convert  shares  into  stock.     See  Stock. 

to  mortgage,  62,  %o. 

to  refer  matters  to  arbitration,  84,  et  seqq. 

to  appoint  inspectors,  77. 

to  close  register  of  members,  48. 

to  ch^legate  appointment  of  liquidators  to  creditors,  144. 

for  existing  Company  to  register  stock  instead  of  shares,  181. 

to  fill  vacancies  in  liquidators  in  voluntary  winding-up,  146. 

Powers  op  Court — 

generally,  not  affected  by  rules,  2W. 
ordinary,  123. 
extraordinary,  131. 

cumulative  on  its  ordinary  juri9<liction,  133. 
e.\eroise  of,  in  winding-up  under  supervision,  151,  162. 
to  adopt  proceedings  of  voluntary  winding-up,  149. 
to  make  supervision  order,  150. 

to  appoint  and  remove  liquidators  in  winding-up  hv  Court,  118. 

provisionally,  lOd,  117. 

in  winding-up  under  supervision — 

where  supervinion  order  superseded  by  compulsory  order,  153. 

in  voluntary  winding-up,  146,147. 
to  arrest  contributory  and  to  seize  his  goods,  133. 
to  assess  <lrtmage8  against  delinquent  directors  and  oflScers,  166. 

when  to  be  exercised,  168. 

applicable  to  voluntary  winding-up,  167. 

does   not  apply  as   against   executor   of  deceased  director  or 
officer,  167. 
to  make  calls,  127. 

tti  make  vesting  order  in  case  of  unregistered  Company,  193,  194. 
to  order  contributories  to  pay  into  bank,  127. 
to  call  meetings  of  cn-ditors  and  contributories,  116,  J51,  159. 
to  order  payment  into  bank,  127- 
to  make  rules,  193. 
to  order  oo'its,  129,  198. 

to  order  delivery  of  property  to  official  liquidator,  125. 
to  order  mtieting"  of  cj"e<liti»rs  as  to  compromise  in  winding-up,  159. 
to  order  payment  of  debts  by  contributory,  125- 
to  rectify  regi.ster  i>f  members,  49,  12.'i. 
til  compel  inspection  of  register  of  members,  47. 
to  compel  inspection  of  register  of  mortgages,  61. 
to  restrain  acts  after  presentation  of  winding-up  petition,  106,  187. 
to  give  leave  to  proceed  with  action  nfter  winding-up  <ndrr.  112,  187. 
to  sanction  compromise  an»l  bind  minority  of  cred.tois,  1;V.'. 
to  stay  proceedings  in  win<ling-U|i,  115. 

to  summon  witnesses,  persjns  suspected  of  having  property  of  com- 
pany, &c.,  131. 
to  enforce  orders,  13 1. 
to  interfere  on  behalf  of  directors,  228. 

Powers  of  Directors — 

regulation  as  to,  222,  252.     See  Directors. 
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PowEBs  OP  Liquidators — 

See  LiauiDATOAs. 

PowEB  OP  Local  Government — 

to  appoint  Inspectors  of  Company's  affairs,  75. 

Practice — 

general  practice  applicable  in  wiuding-up,  291. 

Presidency  Banks'  Act — 

not  affected  by  this  Act,  199. 
and  see  Appendix,  xii.  xxix. 

Pbesidenoy  Towns — 

punishment  of  offences  committed  in,  197. 

Pbice — 

of  dissentient  shareholder's  interest,  mode  of  determining,  162,  163. 

Pbiobity — 

in  payment  of  costs  in  winding*up,  105,  14i8. 

Proceedings — 

in  sec.  134, 110. 

insec.  136,  114.192. 

of  committee,  233. 

of  directors,  232.    See  Directors. 

at  meeting — 

eviilence  of,  81. 
in  English  Courts  how  far  recognized  in  India,  111,  113. 
in  winding-up,  264,  266. 

register  and  file  of,  285,  286. 

right  of  creditors  and  contributories  to  attend,  restraining,  107, 
187,  192. 

saving  of  existing,  195,  196. 

under  order  for  call,  277. 

staying,  107. 

staying,  after  winding-up  order  made,  115,  187. 
in  voluntary  winding-up,  adoption  of,  when  compulsory  order  made, 

149. 
on  termination  of  winding-up,  289. 

PEODUcrrioN — 

in  winding-up — 

of  books,  &c.,  131. 

before  commissioners  receiving  evidence,  137. 

of  documents  subject  to  lien  by  solicitors,  13 1. 
of  English  probate  required  from  executors  in  ludia,  207. 
to  inspectors,  76. 
to  auditors,  238,  253. 

Pbofit— 

Company  formed  not  for  profit,  si)ecial  provisions  as  to,  19. 

due  to  member,  to  be  taken  into  account  in  final  adjustment,  54. 

what  is,  for  |m\  ment  of  dividend,  234. 

director  may  not  make  out  of  Company,  168,  225. 

director  not  liable  for,  on  contract,  if  rescission  impossible,  170. 

and  loss,  to  be  shown  in  statement,  236. 
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PfiOMissoRY  Note — 

given  by  member  of  an  illegal  society  invalid,  4. 
form  of  making,  on  behalf  of  Company,  66,  67. 
name  of  Company  to  be  mentitmed  in,  59. 
power  of  liquidator  to  make  or  accept,  121,  283. 

Pbomotee — 

definition  of,  78. 

discharge  of,  in  bankruptcy  does  not  release  him  from  liability  under 

sec.  2U,  169. 
what  contracts  by,' are  to  be  specified  in  prospectus,  78,  79. 
liability  of— 

as  contributory  of  unregistered  Company  in  respect  of  shares 
transferred  to  nominee,  192. 

in  case  of  decea»ef)  promoter,  169. 

under  sec.  214, 169. 

repayment  by  directors  of  payment  made  by,  168. 
solicitor  employed  by,  not  entitled  to  prove  against  Company  in 

winding-up,  169. 

Piioop  OF  Debts — 

in  insolvency — 

against  estate  of  insolvent  contributor}',  93,  94. 
by  liquidator,  121. 
in  reduction  of  capital,  14. 
in  winding-up,  26o. 
rules  as  to  268,  26  J,  270. 
what  is  admissible  to,  156, 157. 
time  limited  for,  129. 
forms  as  to,  302,  303. 
of  contingent  claims,  156,  157. 
by  secured  creclitor,  129. 

by  solicitor  of  promoter,  not  allowed  against  Company,  169. 
costs  of,  271. 
Statute  of  Limitations  does  not  run  after  winding-up  order,  120. 

Peopeety  op  Company— 

meaning  of,  141,  142. 

disposition  of,   between  presentation  of  petition  and  winding-up 

order,  164. 
fraudulent  assignment  of,  165»  166. 
order  for  delivery  of.  to  official  liquidator,  125. 
po^isession  of,  by  official  liquidator  or  Court,  118. 
sale  of,  120,  275. 

summons  of  persons  suspected  of  having,  131. 
-transfer  of,  on  registration,  183. 
Testing  order  in  case  of  unregistered  Company,  193,  194. 

Peosecdtion — 

of  delinquent  directors  in  winding-up,  171. 

Pbospeotus — 

difference  between,  and  memo,  of  association,  10. 
specification  of  contracts  in,  77. 

what  contracts  ought  to  be  specified,  78. 
concealment  of  material  facts  in,  50. 

fact  discovered  after  publicatiou  of,  but  before  allotment,  51. 
distinction  between  prospectus  and  memorandum,  10. 
misrepresentation  iu.    See  Misrepbebentatiom. 

what  constitutes,  50. 

right  to  relief  after  winding-up  commenced,  50,  51. 


Digitized  by 


Google 


IxXVi  INDEX. 

PROTHOXOTARY — 

accounts,  &c.,  to  he  left  with,  291. 

Provident  Society — 

statement  to  be  published  by,  65. 

Provisional  Liquidator — 

Appointment  of,  106,  117,  267. 

Application  for  by  petition,  111,  117. 

for  a  limited  purpose,  123. 

form  of  order  for,  297. 

in   urgent  case,  without   Company *8  consent,  after  winding-up 
order,  106. 
power  to  carry  on  contracts  of  Company,  122. 
restriction  of  powers  of.  123. 
rules  as  to  official  liquidator  apply  to,  28fi. 
viiluntary  liquidators  may  be  api>ointed,  153. 
and  see  Okpicial  Liquidator. 

Proxy — 

voting  hv,  72,  220.  252. 

form  of, '221,  262. 

if  attested — required  by  articles,  unattested  will  be  rejected,  73,  220. 

in  blank,  when  filled  up  by  per;»ou  authorised  to  do  so,  taUd,  220. 

at  meeting  in  winding-up,  can  only  be  given  to  a  member  of  the 

class.  282. 
at  meetings  of  Company,  can  be  given  only   to  a  member  of  the 

Company»  220. 
deposit  of,  with  Company,  221. 
"  holding"  a,  is  not  "  htdding*'  shares,  220. 
does  not  authorize  jiroxy  to  demand  a  poll,  217. 
is  not  valid  after  twelve  months  from  its  date,  221. 
stamp  on.     See  Stamp  Act,  in  Appendix. 

Publication — 

of  name  by  limited  Company,  58. 
PURCnASE — 

Company  cannot  purchase  its  own  shares,  195. 
by  Company  of  its  own  shares,  11,  13,  223. 
oif  interest  of  dissentient  shareholder,  162. 

Purchaser  op  Shares — 

without  notice  of  prior  equitable  interest,  rights  of,  34. 

Qualification — 

of  director — 

cases  summed  up,  37,  38. 

meaning  of  the  word,  36. 

meaning  of  holding  "  in  his  own  right,"  37. 

whether  required  of  directors  appointed  by  the  articles,  36. 

where  qualification  is  condition  precedent  to  election,  36,  37. 
of  directors,  liquidators,  &c.,  defect  in,  81,  233. 

Quorum — 

of  directors,  232. 

is  necessary  to  make  valid  call,  202. 
of  members  at  general  meeting,  21^,  250. 
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Railway  Companies — 

Arbitration  Act,  1859,.84.  85,  86.  et  segq. 
whnt  Comimuies  are  within  sec.  243,  190. 

Rates — 

liability  of  Company  in  winding-up  for,  110. 

Ratification — 

by  Company  of  contracts  made  before  Company  existed,  222, 
acts  ultra  vires  by  directors,  11,  224. 
borrowing  by  directors,  63,  64. 

of  purchase  of  its  vhares  by  the  Company,  11. 

Reasonable  Time — 

necessary  to  perform  agreement  to  take  shares,  37. 

"  Reasonable  Influence." 

in  sec.  88,  78. 

Reoeipt — 

for  dividends  in  case  of  joint  holder  of  shares,  201. 
of  divi.lends  by  hank,  281,  282. 

"  Receipt  Papers" — 

Receipt  papers,  33. 

Receiver — 

creilitor  who  has  special  remedy  by,  mav  be  refused  winding-np 

order,  104.  105. 
of  property  of  Company,  liquidator  is  proper  person  to  be,  118. 

Recognizance — 

form  of,  of  official  liquidator  and  sureties,  298. 

Recti  Fic.vnoN — 

of  re>rister  of  members,  49. 

••  w  ithout  sufficient  cause*'  (s.  581,  49,  50. 

••  default  or  unnecessary  delny"  (*.  58),  52. 

"  fraudulently  or  "  (s.  58),  49,  50. 

tr  .nsfer  to  be  registered  must  be  free  from  objection,  51,  52. 

notice  to  registrar  of,  certain  Companies,  53. 

order  for,  is  in  Court's  discretion,  50. 
after  creditors*  rights  have  intervened,  will  not  be  made,  51. 
after  winding-up  order  made,  123. 

Readiness  and  Willingness  to  Deliver  Shares — 

what  constitutes,  33,  34. 
when  seller  need  not  prove,  34. 

Reduction — 

of  shares, 

uio<lification  of  memo,  of  association  as  to,  12. 
of  capital  and  shrtres,  12,  13- 

what  it  includes  under  sec.  13,  12. 

how  effected,  13. 

meaning  of  **  capital,"  12. 

special  resolution  necessary,  13. 
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Reduction — continued. 

whether  purchase  by  Company  of  its  own  share  is,  11. 

creditors  may  object  to,  13. 

objecting  creditor's  debt  may  be  secured,  13,  16. 

petition  for  order  confirming.  13.     iSee  Petition. 

rensons  for,  may  be  published,  14. 

settling  list  of  creditors  in,  14. 

order  confirming,  13. 

order  and  minute  to  be  registered,  16. 

SAving  of  rights  of  creditors  ignorant  of  proceedings,  17. 

"  and  reduced"  how  long  continued,  13. 
by  cancellation  of  unissued  shares,  18. 
by  writing-off  lost  capital,  12. 

Re-entry — 

exercise  of  power  of,  after  winding-up  commenced,  109,  114. 

Refusal — 

by  directors  to  register  transfer  of  shares  after  stoppage,  140. 

by  Company  to  register  transfers,  Company  ordered  to  do  so,  52. 

to  allow  register  to  be  seen,  65. 

Register — 

of  directors  in  certain  Companies,  66. 
of  members,  40,  41. 

in  "  one  or  more  books,"  42. 

to  be  evidence,  53. 

is  not  conclusive,  35f  53. 

inspection  of,  47. 

power  to  close,  48. 

trusts  not  to  be  entered  on,  44. 

entries  in,  where  share-wnrrant  issued,  25. 

entries  in,  until  share- warrant  surrendered,  41. 

re- registration  of  bearer  of  share  warrants  in,  24. 

rectification.     See  Rectification,  49,  50. 

person  improperly  entered  on,  is  entitled  to  order  of  Court  to 
remove  his  name,  49,  50. 

what  to  contain,  41. 
of  mortgages  affecting  property  of  Company,  61. 

inspection  of,  61. 

inspection  of,  refusal  to  allow,  65. 
of  proceedings  in  winding-up,  285. 
of  stock  instead  of  shares  in  existing  Companies,  181. 

Registered  Office — 

Company  to  have,  58. 
notice  to  Registrar  of  situation,  58. 
in  case  of  unregistered  Company,  188. 
service  wliere  Company  has  no  office,  101. 
and  see  Sbrvicb. 

Registrar  op  Joint  Stock  Companies — 

constitution  of,  173. 

certificate  of  incorporation,  effect  of,  30,  183. 

in  case  of  change  of  name,  26. 
list  of  members  to  be  sent  to,  43. 
penalty  for  not  sending,  43. 

list  of  members  to  be  sent  to,  for  registration  under  Part  vii.,  179, 
180. 
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Registrar  op  Joint  Stock  Companies — continued. 

meaning  of  words,  in  Act  XXI.  of  1860  (for  Registration  of  Literary, 

&c.,  Societies).  199. 
new  name  of  Company  to  be  entered  by,  26. 
notice  to,  of  consolidation  and  conversion  of  shares,  44. 
notice  of  trusts  not  to  be  received  by,  44. 
notice  to,  of  increase  of  capital  and  members,  48. 
of  order  rectifying  register,  53. 
of  registered  office  and  any  change,  68. 
not  duty  of,  to  require  evidence  that  subscribers  to  memo,  are  com- 

petent  to  contract,  29,  30. 
list  of  directors  to  be  sent  to,  where  capital  not  divided  into  shares,  66. , 
copy  of  special  resolution  to  be  sent  to,  73. 

order  for  winding-up  to  be  sent  to,  115. 
copies  of  Acts  of  Parliament  &c.  to  be  sent  to,  under  Part  vii.,  179, 

180. 
order  for  dissolution  to  be  reported  to,  150. 
return  to  be  made  to,  of  meeting  approving  account  in  voluntary 

winding-up  before  dissolution,  148. 
rizbt  to  inspect  documents  kept  by,  174. 
documents  to  be  delivered  to,  on  registration  of  existing  Companies, 

180. 
may  require  evidence  as  to  nature  of  Company  before  registering,  181. 
certificate  from,  of  registration  of  existing  Company,  183. 
certificHte  from,  to  be  evidence  of  compliance  with  Act,  183. 
order  confirming  reduction  of  capital  and  minute  to  be  registered 

with,  16. 
what  the  minute  is  to  show,  16. 
contract  in  writing  to  be  filed  before  issue  of  shares  not  to  be  paid 

for  in  cash,  21. 
salary  of,  174. 
service  of  notices  on,  79. 

Registration — 

Act.     See  Apprndix,  323. 

of  memorandum  and  articles,  29. 

effect  of,  30. 
of  m(»rtgage  afl^ecting  property  of  Company,  61. 

eflfect  of  neglect  of,  62. 
of  order  and  minute  confirming  reduction  of  capital,  12,  16. 
of  special  resolution,  73. 

of  transfer,  Court  will  not  interfere  with  directors  who  refuse,  206. 
of  Company — 

for  what  Companies  compulsory,  3. 

certificate  of.     See  Cbrtificate. 

fees  on,  242,  243. 

illegahty  for  want  of,  consequences  of,  3. 
of  urdimited  Company  with  limited  liability,  184. 
of  existing  Companies,  177. 

in  what  cases  compulsory,  3. 

not  to  affect  obligations  of  Company,  184. 

effect  of,  185. 

regulations  as  to,  177. 
requisitions  for,  of  Companies  under  Part  vii.,  179. 
authentication  of  statement  required  for,  181. 
not  to  afiFect  obligations  incurred  previous  to  registration,  184. 
continuation  of  existing  actions  and  suits,  184. 
property  of  Company  to  vest  upon,  18^1. 
of  Companies  already  registered,  175. 
of  contract  under  sec.  28,  21. 
fee,  exemption  of  certain  Companies  from,  182. 
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Registkation  Office — 

constitution  of,  173, 

Regulation  of  Accounts — 

with  Court,  128. 

Regulations  op  Company — 

See  Articles  of  Association. 

Re-Hearing — 

of  order  made  in  winding-up,  135. 

Religious  Societies— 

See  Act,  371. 

Removal — 

of  directors,  73,  227,  231. 

of  liquidators  by  Court- 
in  winding-up  by  Court,  118,  147. 
in  winding-up  under  sui>ervision,^151,  152. 
in  voluntary  winding-up.  U(i,  147. 

Remuneration — 

of  auditors,  238. 
of  directors,  222. 
of  liquidators  in  voluntary  winding-up,  141. 

priority  of,  148. 
of  official  liquidators,  118, 119,  268. 
where  assets  insufficient,  130. 

Renewal— 

of  share  certificate,  201. 

Rent — 

due  from  Company  in  liquidation,  distress  for  as  against  Company, 

108. 
liquidator  ordered  to  pay  out  of  first  assets  of  Company,  109. 
right  to  distrain  for,  109,  110. 

Repeal  op  Acts — 

saving  clause  as  to,  1,  2. 

Report  — 

of  inspectors,  76. 

to  be  evidence,  77. 
at  conclusion  of  voluntary  winding-up,  148. 

Representative — 

case,  where  shareholder  can  avail  himself,  of,  61. 
contributory — 

position  of,  of  deceased  contributory,  96,  97. 

administration  of  estate  in  case  of  non-payment  by,  90,  128. 

provision  as  to,  124. 
of  creditors  or  contributories, 

appointment  of,  287. 

costs  of,  287. 

transfer  by  personal  representative,  40. 
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Requisitions — 

for  registration  of  Companies  under  Part  vii.,  179. 
for  extraordinary  generul  meeting,  214. 

Rescission — 

of  contract  to  take  shares,  50. 

impossible  after  winding-up  commenced  or  initialed,  50, 140. 

Reserve  Fund — 

power  to  set  apart,  234,  235. 

Resolution — 

extraordinary,  definition  of,  138. 
special — 

definition  of,  71. 

copy  to  be  sent  to  registrar,  and  annexed  to  articles,  73,  74. 
at  general  meeting  how  to  be  carried,  71,  72,  217. 
evidence  of  passing  of,  81,  217. 

Restraining— 

injunction,  presentation  of  petition  to  wind-up,  104,  105,  11(»,  187. 

further  proceedings  in  suit  after  winding-up,  106, 187, 192. 
payment  of  dividends  out  of  capital,  234. 

Restrictions — 

on  powers  of  provisional  liquidator,  123. 

liquidators  in  winding-up  under  supervision,  152,  153. 

Retirement — 

of  directors,  229. 

Rotation — 

and  election  of  directors,  229. 

Rules— 

power  of  High  Court  to  make,  198. 

under  the  Indian  Act  X.  of  1866,  261,  et  seqq. 

abstract  of,  261,  262. 

Sale — 

of  property  of  Company — 
liquidators,  power  of,  120. 
in  voluntary  winding-up, 

liquidator   may  accept  sliares,   &c.,   as   consideration  for, 
159,  160. 
applicable  in  winding-up  under  supervision,  160. 
creditor's  rights  in,  161. 
rule  as  to,  275. 
of  his  shares  to  the  Company  by  a  shareholder,  39. 

Sanction — 

of  the  Court, 

to  bills  of  exchange,  &c.,  283. 

to  compromises  with  contributories,  157,  283. 

to  acts  of  the  official  liquidator,  122,  284. 

to  arrangement  with  creditors,  144. 

to  general  scheme  of  liquidation,  157. 

to  appointment  of  attorney  to  official  liquidator,  form  of,  299. 

power  may  be  given  to  official  liquidator  to  act  without,  123. 

to  resolutions  for  transfer  of  assets  of  old  to  new  Company,  161. 
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Scheme — 

general,  of  liqnitlation  may  be  sanctioned,  157- 

Scotland — 

enforcing  in  England  order  made  rn,  134,  202. 

Seal — 

Company  to  have,  30. 

no  distinction  in  India  between  under,  and  not  under,  9. 

name  to  be  engraved  on,  68. 

notices  need  not  be  under,  80. 

certificate  of  shares  under,  46. 

Company's  contrncts  under,  60.  61. 

execution  of  deeds  abroad  under,  74,  75. 

liquidator  may  use,  121. 

Secured  Creditor — 

efFcct  of  Judicature  Act  upon  the  right!  of,  273. 
proof  by,  in  winding-up,  129,  273. 

Security — 

for  costs — 

when  to  be  given  by  limited  Company,  82. 

by  Company  in  liquidation,  112. 

in  winiling-up  Life  Assurance  Company,  103. 

when  Company  appeals  from  winding-up  order,  82,  112. 

amount  of,  discretionary,  82. 

time  for  making  application,  82. 
by  petitioner  for  winding-up  order,  105. 

who  has  presented  liquidation  petition,  105. 
by  official  liquidator,  118,  266. 
creditor  holding.     See  Secured  Creditors. 
for  debt  of  creditor  objecting  to  reduction  of  capital,  15. 

Seller  op  Shares — 

duty  of,  33,  34. 

Servants  op  Company — 

winding-up  order  is  notice  of  discharge  to,  115. 
wages  due  to,  at  date  of  winding-up,  115,  272. 

Service — 

by  post,  80. 

on  the  Company,  79. 

to  be  made  at  the  registered  office,  79. 

when  there  is  no  registered  office,  101,  263. 
on  members  by  the  CtJmpany,  239,  240,  254. 
on  contributories  and  creditors,  80,  288. 
on  Registrar,  79. 
of  winding-up  petition,  80,  263. 

on  the  Company,  263. 
of  balance  order,  not  necessary,  278. 
of  petition  for  supervision  order,  263. 
of  order  for  call,  2/5. 
of  order  to  wind-up,  264,  266. 
of  summons  for  call,  276. 
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Set- OFF — 


by  contributory  in  winding-up,  1*25,  126. 

in  cnsc  of  (leecased  contributory,  125. 
by  Company  against  assignee  of  ilirector,  not  allowed,  170. 
by  director  against  claim  for  misfeasance  not  allowed,  170. 
debt  incurred  to  Company  after  windmg-up  commenced,  cannot  be  — 
against  debt  due  from  Company  and   incurred    before  winding-up 

commenced,  272,  273. 
in  case  of  director  whose  liability  is  unlimited,  126. 
in  winding-up,  272. 

Settlement — 

by  Court  of  debts  and  claims,  303. 

Shares — 

nre  moveable  property,  .32. 
are  to  be  distinguished  by  numbers,  33. 
denoting  numbers  of,  omitted  in  transfer,  42. 
acceptance  of — 

bv  director,  35,  37. 

by  shareholder,  what  constitutes  an,  39. 
allotment  of.     See  Allotment. 
annual  summary  of,  42.. 
application  for.     See  Application. 
Calls  on.     See  Calls. 

distribution  of  testator's  assets  without  providing  for,  97. 
cancellation  of,  210. 

unissued,  18. 
certificate  of,  46,  201. 

renewal  of,  201,  202. 

right  of  member  to  require,  46. 
classes  of,  with  different  rights  and  liabilities  are  legitimate,  66. 
Company  cannot  purchase  its  own,  195. 
consolidation  of,  10. 
conversion  of,  into  stock,  10. 
delivery  of,  readiness  and  willingness,  33,  34,  204. 
disclaimer  of,  by  trustees  in  bankruptcy,  95. 
discount,  whether  shares  can  be  issued  at,  13. 
dividends  payable  on,  233,  234. 
division  of,  into  shares  of  smaller  amount,  12,  18,  19. 
forfeiture  of,  209.     See  Forfeiture. 

liability  of  past  member  after,  55. 
issue  of — 

what  is  meant  by,  under  sec.  28,  p.  22. 

sec.  28  only  applies  to  shares  when  issued,  23. 

shares  at  discount,  23. 

new,  under  modified  memorandum,  10. 

regulations  as  to,  212,  213. 
joint-holder  of.    See  Joint-holder. 
meaning  of  share  in  a  Company,  34. 

contract  to  sell  a,  34. 
numbering  of,  33. 

not  to  apply  to  CompaDies  registered  under  Part  vii., 
185. 
paid  up- 
con  version  of,  into  stock,  10. 

some  may  be,  and  others  not,  20. 

warrant  for,  to  bearer,  24.    See  Paid-up  Shareholder. 


Digitized  by 


Google 


IXXXIV  INDEX. 

Shares — continued. 

paympnt  for, 

in  money's  worth,  21. 

in  chmH,  unless  olhenvise  determined  by  contract  duly  filed,  21. 

in  advance.  20. 
pletlojee  of,  rij^hts  of,  04,  40. 

purchase  by  Company  of  its  own,  not  legal,  11,  195. 
reduction  of,  12, 13.     ISee  Reduction. 
relief  from  contract  to  take,  50. 

after  wiiuling-np  commenced,  50. 
sale  of  property  of  Company  in  consideration,  of,  159. 

dissentient  shareholder  cannot  be  compelled  to  take,  159,  160. 

of  his,  by  a  shareholder,  to  the  Company,  39. 
stock,  conversion.     See  Stock,  10. 

registration  of,  insteail  of  shares,  in  existing  Companies,  181. 
subdivision  of,  18,  19. 

surrender  of,  discharges  Rurrenderer  from  date  of  surrender,  92. 
title  to,  evidence  of,  208. 
transfers  of,  204.     See  Transfer, 

after  commencement  of  voluntary  winding-up,  void,  14(). 

how  transferable,  32. 

after  stoppage,  may  be  refused  by  directors,  140. 
transmission  of,  of  deceased,  bankrupt,  or  married  member,  207. 
distinct  from  transfer,  52. 

Shareholders — 

acceptance  by,  of  shares,  what  constitutes  an,  39. 

dissenting  from  sale  of  Company's  property,  160,  161. 

married  woman,   39. 

partnership  firm  may  be,  39. 

**  in  their  own  right    meaning  of,  92. 

may  be  of  different  class  with  different  rights,  20. 

paid  up.     See  Paid-up  Shareholder. 

petition  by,  for  winding-up  order :  99,  100, 103.    See  Petition. 

transfer  by  representative  of  deceased,  40. 

right  to  relief  as  atrainst  creditors,  50. 

and  see  also  Member  ;  Contributory. 

Share-Warrant  to  Bearer— 

eflFect  of.  23. 

is  transferable  by  delivery,  24. 

holder  of,  may  be  "  a  member*'  if  regulations  so  provide,  24. 

does  not  give  qualification  as  director,  24. 

entries  in  register,  and  the  annual  summary  in  respect  of,  25,  43. 

stamp  on,  25. 

particulars  in  register  of  members,  until  warrant  surrendered,  41. 

penalty  on  issuing  —  not  duly  stamped,  25. 

Snow  OP  Hands — 

common  law  right  of  voting  by,  179. 

Signature — 

of  articles  of  association,  28. 

of  memorandum  of  association,  9. 

of  officers,  judicial  notice  to  be  taken  of,  136. 

Small  Cause  Courts — 

outside  Presidency  Town  not  to  have'  cognizance  of  claims  against 

contributories,  92. 
and  see  Act,  Appendix,  373. 
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Solicitor — 

employed  by  promoter,  cannot  prove  against  Company,  169. 
of  Company — 

lien  of,  in  winding-up,  132.     See  Lien. 
to  officinl  liquidator — 
appointment  of,  123. 
duties  of,  290, 

none  on  file  of  proceedings  in  winding-up.  132. 
refusal  to  allow  shareholder's  solicitor  to  see  register  of  mortgages, 
66. 

Special  Commissioners — 

for  receiving  evidence,  137. 

Special  Examiner — 

See  Examiner,  287. 

Special  Resolution — 

definition  of,  71. 

notice  to  be  given  of  intention  to  propose,  71,  72. 

not  necessary  to  increase   or  consolidate  capital   or   lowest  paid-up 

shares  mto  stock  under  s.  12,  p.  11. 
for  voluntary  winding-up,  advertisement  of,  139. 
registration  of,  73. 
copy  of,  to  be  annexed  to  articles,  74. 

Specialty  Debt — 

in  India  no  distinction  between  single  contract  debt  and,  28. 

in  England  distinction  now  abolished,  29. 

liability  of  contributory  does  not  create,  in  India,  93. 

Specific  Relief— 

See  Act,  Appendix,  323. 

Stamp — 

on  articles  of  association.     See  Stamp  Act  in  Appendix,  327. 

on  memorandum  of  association,  9. 

on  letter  of  allotment.     See  Stam  p  Act. 

on  proxy  paper.     See  Stamp  Act. 

on  share  warrants,  25. 

on  transfer  of  shares.     See  Stamp  Act. 

Stamp  Act — 

I.  of  1873.    See  Appendix,  327. 

State— 

claims,  169. 

Statements — 

to  be  made  by  directors  at  general  meeting,  236. 
contents  of,  236. 

to  be  made  annually  bv  certain  Companies,  65. 
authentication  of  —  of  existing  Companies,  181. 

Status — 

alteration  of,  after  commencement, 

of  winding-up  by  or  under  supervision  of  the  Court,  197. 
of  voluntary  winding-up,  140. 
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Statute  of  Limitations — 

See  Limitation  and  Limitation  Act,  Appendix,  326. 

Staying  Peoceedings — 

after  winding-up  order  made,  115,  187. 
in  winding-up,  107,  108,  109. 
principles  governing,  114. 

Staying  Suits— 

after  order  for  winding-up,  112,  187. 

Stock — 

conversion  of  paid-up  shares  into,  under  modififd  memorandum,  10. 

notice  to  be  given,  44. 

effect  of,  4^1.. 

regulations  as  to,  211. 
certificate  of  prima  facie  evidence  of  title,  46. 
power  of  existing  Company  to  register,  instead  of  shares,  181. 
share  warrants  to  bearer  for,  24.     See  Share  Warrant. 
dividends  in  respect  of,  211. 

registration  of,  instead  of  shares  in  existing  Companies,  181. 
transfer  of,  211. 
voting  in  respect  of,  211,  212. 

Subdivision — 

of  shares,  18, 19. 

Submission — 

to  arbitration  under  sees.  206  et  seqq.,  to  be  filed,  164. 
SUBSCRIBEKS — 

of  memorandum  of  association, 

of  Company  limited  by  shares,  to  subscribe  for  one  share  at 

least,  7. 
to  write  the  number  of  shares  taken,  7. 
foreigner  may  be,  5,  6. 
are -members,  35. 

are  directors  until  directors  appointed,  36,  221, 
of  articles  (?  memorandum)  of  Company  limited  by   guarantee 
or  unlimited,  27. 

Succession  Act — 

Indian,  370. 

Suit— 

staying  after  winding-up  order,  112. 

when  leave  given  to  proceed  with,  after  winding-up  order,  114. 

by  mortgagee  of  land  m  foreign  country,  not  stayed  by  winding-up, 

114. 
and  see  Action. 

Summary — 

annual,  of  capital  and  shares,  42,  258,  259. 
copy  of,  to  be  forwarded  to  registrar,  43. 
particular,  as  to  share  warrant  in,  43. 

Summons — 

service  of,  79,  80.     See  Service  ;  Notice. 
in  winding-up — 

for  calls,  276. 

of  persons  suspected  of  having  property  of  Company,  131. 
deemed  capable  of  giving  information,  131. 
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Supervision  Okdbe — 

power  of  Court  to  make,  150. 

on  contributory '8  petition,  160. 
effect  of,  160,  162. 
petition  for*     See  Petition  . 

rectification  of  the  register  of  member  for,  after,  123,  124. 
when  superseded  b}  compulsory  order, 

appointment  of  liquidators,  153. 

date  of  commencement  of  winding-up,  153. 

Sureties — 

for  official  liquidator,  266. 
form  of  recognizance  of,  298. 

Surplus  Assets — 

distribution  oft  winding-up*  129. 

Surrender — 

of  shares,  92. 

of  warrant,  entries  in  register  of  members,  upon,  41. 

and  iee  Sharks. 

Survivor— 

of  directors  liable  for  misfeasance  under  sec.  214,  168. 

Suspension — 

of  business  for  a  year,  ground  for  winding-up  order,  98,  99. 

Table  A — 

See  201—240. 

application  of,  27,  201. 

not  to  apply  to  Companies  formed  under  Act  XIX.  of  1867,  and 

VII.  of  1860, 175.  201. 
not  to  apply  to  Companies  registered  under  Part  vii.,  185,  201. 
power  to  alter,  83,  84. 

Table  B— 

of  XIX.  of  1857,  not  affected  by  repeal,  2.  See  Appendix,  p.  L 
alterations  in,  175,  176. 

Taxation — 

of  costs  in  winding-up,  291. 

Tender  op  Shares — 

not  necessary  when  no  place  fixed  for,  33. 

purchaser  has  absconded,  34. 

Termination — 

of  winding-up,  289.     See  DissoLutiox  of  CoMPAxr. 

"Things  in  Aotion" — 

122.  123. 

Time— 

for  making  award  may  be  extended,  89. 

for  appealing  may  be  extended.  136. 

for  appealing  from  order  of  District  Court,  173. 
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Trading  Company — 

power  to  borrow  money,  63. 

Tbansfeb  Books — 

closing  of,  206. 

Transfer — 

of  Company's  property  by  official  liquidator,  120.  « 

to  registered  Company,  183. 

Transfer  of  Assets—  j 

from  old  to  new  Company,  161.  \ 

Transfer  of  Shares — 

Court  will  not  direct  a  —  if  transaction  not  bond  fide,  51,  52. 

is  to  be  effected  in  manner  provided  by  tbe  articles,  32. 

is  distinct,  from  *'  transmission,"  52. 

provisions  as  to,  23. 

execution  of,  by  transferor  and  transferee,  204. 

form  and  manner  of,  33,  205. 

in  blank,  effect  of,  205. 

in  Companies  registered  under  joint    stock  Companies'  Acts, 
XIX.  of  1857  and  VII.  of  1860,  1/6. 
right  to  make — 

in  case  of  shareholder,  32,  33. 

when  indebted  to  Company,  205. 

in  case  of  personal  representative  of  deceased  member,  4Q,  203. 
other  perspns  who  are  not  members,  208. 

after  stoppage  and  contemplation  of  winding-up,  140. 
Company  estopped  from  relying  on  its  own  neglect  to  effect,  52. 
to  escape  liability — 

on  eve  of  winding-up  of  Company,  34,  205. 
denoting  numbers  of  shares  omitted,  42. 
if  invaliti,  leaves  transferor  liable,  35. 

transferor  should  see  to  registration  of,  23. 
refusal  to  register  when  transfer  books  dosed,  48. 
refusal  to  register  after  stoppage,  140. 
to  be  registered  at  request  of  transferor,  23. 
after  commencement  of  voluntary  winding-np,  140. 
stamps  on.     See   Stamp  Act.     Appendix, 
and  see  Transferor  ;  Transfbrbk. 

Transfer  of  Stock — 

p.  211. 

to  District  Court,  172. 

Transfer  of  Winding-up — 

from  one  District  Court  to  another,  173. 

Transferee — 

discretionary  power  of  approving,  52. 

how  to  be  ei^rcised,  52. 
evidence  as  to  execution  of  transfer  deed  by,  205. 
execution  of  transfer  deed  by,  204. 
liability  of,  to  indemnify  transferor,  204,  205. 
transferor's  right  to  be  indemnified  by,  204,  205, 
of  debentures,  equities  affecting,  27^. 
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Tbanspebobs— 

laches  of,  in  effecting  transfer,  35,  52. 

liability  of,  for  calls,  204. 

execution  of  transfer  deed  by,  204. 

may  apply  for  transfers  to  be  registered,  23. 

ought  to  do  so,  23,  35,  52. 
what  —  must  show,  to  escape  liability  as  against  official  liquidator. 

62,  124. 
right  of,  to  be  indemnitied  by  transferee,  204,  205. 

Transmission— 

of  shares,  207. 

is  distinct  from  transfer,  52,  206. 

Teustee — 

for  creditors — 

conveyance  to,  of  Company's  property,  void,  166. 
of  shares — 

ha^  not  a  representative  character,  39. 

holds  *'in  his  own  right"  as  between  himself  and  the  Company, 

.30. 
liability  of,  45,  46. 

distinguished  from  executors,  39,  45. 
when  described  as  trustee  in  the  register,  30,  31. 
not  terminated  by  resignation  of  trusteeship,  92. 
his  right  to  indemnity,  46. 

Company's  lien,  enforcement  of  for  trustee's  debt,  206. 
position  of  director  as,  225. 
of  bankrupt  shareholder,  position  of,  95,  206,  208. 
of  bankrufit  director  or  promoter  discharge  of,  in  bankruptcy 
dues  not  release  him  from  claims  under  sec.  214,  169. 

Trustees — 

liability  of  joint  and  several,  45,  46. 
liable  in  solido,  not  pro  rata,  46. 

Trusts — 

are  not  to  be  entered  on  register,  44. 

Ultr.\  Vires— 

acts,  directors  cannot  bind  Company  by,  11. 
contracts,  whether  capable  of  ratification,  11. 
doctrine  to  be  applied  reasonably,  11. 
the  articles,  but  within  the  memorandum,  11. 

Umpire  — 

appointment  of,  by  arbitrators,  86. 

by  local  government.  87. 

to  supply  vacancy fc  87. 
reference  to,  87.  ^  - 

extensicm  of  time  by,  89. 
appointment  of,  under  sec  20fi,  1^. 

Unlimited  Company — 

memo,  of  association  of,  9,  257. 

articles  i>f  association  of,  27,  267. 

alteration  of  regulations  of,  rtgistered  under  XIX.  of  1857, 175. 

application  of  table  A,  to,  257. 

Unnecessary  Delay — 

in  registering  transfer,  52. 
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Unbegistebed  Company — 

meaning  of  term.  188. 
contributory  of,  19 1. 

special  provisions  in  respect  of,  to  be  cumulatire,  ld4. 
vesting  order,  193,  194. 
when  deemed  unable  to  pay  its  debts,  189. 
winding-up  of,  188. 
effect  of.  193. 

Vacancy — 

among  arbitrators.  87. 

arbitrators,  under  sec.  206,  163. 
auditors,  238. 
directors.  2-23.  230. 
is  not  to  suspend  their  powers,  81,  82. 
**  casual  vacancy"  230,  231. 
among  liquidators.  267- 

in  winding-up  by  Court,  118.  267- 
in  winding-up  under  supervision,  152. 
in  voluntary  windmg-up,  146. 

Va^el — 

appointment  of,  to  official  liquidator,  123. 
duties  and  fees  of,  290,  291. 

Validity — 

of  acts  of  directors  &c.,  invalidly  appointed,  8,  233. 

Valuation — 

of  disseptient  shareholder*s  interest,  162. 

Variation — 

between  registered  memo,  and  one  actually  signed,  39. 

Vjinpob — 

uf  ►hares,  right  of.  to  indemnity,  204,  205.    See  Indemnity. 
to  Company*  guarantee  of  dividends  by,  234. 

Vesting  Obdeb — 

in  case  of  unregistered  Company.  193,  194. 

Voluntary  Winding-up — 

See  Winding-up  Voluntarily* 

Votes — 

casting  vote  of  chairman,  218,  231. 

of  dii^otors,  232. 

of  general  meeting,  218. 

of  committee  of  directors,  232. 
of  creditors  and  contributories  in  meeting  held  in  winding* up,  282. 
of  members,  regulations  as  to,  218,  251. 

when  calls  in  arrears,  219,  25L 
of  joint  holders  of  shares,  219.  *  ^ 

of  lunatic  members,  219.  251. 

of  member  who  has  recently  acquired  his  share  by  transfer.  219,  220. 
of  stockholders,  211,  212. 

in  respect  of  matter  of  personal  interest,  by  director,  228. 
numerical  majority  prevails  unle;3S  poll  deinanded,  72,  179. 
proxies  for.  73,  220.  282. 
(nmsfer  to  secure  additional,  218. 
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Voting — 

for  liquidntors  by  show  of  liauds.  143. 
common  law  right  of,  by  show  of  bands,  179. 

Wages — 

of  captain  and  crew  of  sea-going  vessel,  115,  2/2. 
whether  entitled  to  priority  in  payment,  115. 

Waivee — 

of  informality  in  notice  of  dissent  under  tec.  204,  162, 

Warrant — 

See  Share  Warrant,  24,  25. 

Winding-up  by  Codet — 

See  91— 13S. 

application  to  be  made  by  petition,  98,  103. 

circumstances  under  which  Cumpany  may  be  wound-up  by  the  Court. 

98. 
of  benefit  building  societies,  191. 
of  Companies  illegal  for  w«nt  of  registration,  4. 
of  existing  Companies  registered  under  the  Act,  185,  186. 
of  foreign  Companies,  100,  101. 
of  life  assurance  Companies,  1<)2,  103. 
of  unregistered  C(»mpanie8,  188,  et  seqq, 
commencement  of,  55.     See  Commbncement. 
compromise  with  creditors  and  contributories.     See  Cohpromisb. 
contribiitories  in.     See  Contributoribs. 
costs  of — 

who  is  to  contribute  to,  53. 

in  unregistered  Company,  191. 

and  see  Costs. 
court  having  jurisdiction  in,  102,  188,  139. 
disposal  o>'  books,  &c.,  after  ctmclusion  of,  155. 
dispositions  of  property  after  commencement  of,  avoided,  154. 
distribution  of  surplus  assets  after,  129. 
interest  on  debts  in.    See  Interest. 
mortgagee  will  have  leave  to  pursue  his  remedies  notwithstanding 

winding-up,  114. 
petition  for.  See  Petition. 
priority,  crown  is  entitled  to,  in  payment,  143. 
proceedings  in,  may  be  referred  to  District  Court,  172. 

may  be  transferred  from  one  District  Court  to  another. 

173. 
what  is  admissible  to  proof  in,  268,  271.     See  Proop. 
regard  to  wishes  of  creilitors  and  contributories  in,  116,  161,  282. 
removal  of  liquidators  in,  147. 

salary  and  wages  due  to  officers  and  servants  at  date  of,  115. 
saving  of  proceedings  commenced  under  previous  Acts,  195,  196. 
set-off  in.  See  Sbt-off. 
staying  proceedings  in,  115,  116. 
summons  to  obtain  information  in,  131. 
termination  of,  289. 
maybe  referred  to  District  Court,  172. 
may  be  transferred  from  one  District  Court  to  another,  173. 
appeal  from  District  Court  in,  135. 
when  Company  winding-up  voluntarily,  139. 
void  attachments,  distresses,  and  executions  in^  165. 
and  fee  Winoiko-up  Ordbr. 
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Winding-up  Order  — 

advertisement  of,  264. 

advertisement,  form  of.  296. 

Hho  may  petition  for.  99      See  Pktition. 

circumstances  under  which  made,  98,  104. 

fraud  in  promotion  of  Couipany  is  not  ground  for,  100. 
forms  of,  295,  296 

where  number  of  shareholders  less  than  seven,  98. 
when  Company  insolvent,  1^8.  , 

•*  just  and  equitable,"  98,  100. 
copy  of,  to  be  forwarded  to  Ke^strar,  115. 
in  case  of  foreign  Company,  luO. 
on  petition — 

of  creditor,  98. 103. 

discretion  ns  to  makin<;,  99. 

of  shareholders,  99,  105,  106. 
paid-up,  105. 

in  arrear  in  payment  of  calls,  104. 
advertisement  and  service  of,  264,  265. 
appeal  from,  134. 

by  Company,  security  for  costs,  82,  112. 
appointment  of  liquidator,  operation  only  when  resolution  to  wind-up 

IS  effective,  14d. 
carriage  of,  265. 

collection  and  application  of  the  assf'tn  after,  141 . 
copy  to  be  forwarded  to  Registrar,  115. 
effect  of,  upon  action  or  suit,  112,  113. 

effect  of,  on  share  capital  of  Company  limited  by  guarantee,  116, 143. 
operation  of — 

notice  of  discharge  to  Company's  servants  unless. 

business  continued,  115. 
proceedin}c«  under,  264,  265 
rectification  of  the  register  aftei*,  123,  124. 
service,  of.  264. 

stops  statute  of  limitations  from  running  aj^ainst  creditors,  120, 
uuder  supervision.     See  Supbuvikion  Order. 

Winding-up  under  Supervision — 

is  essentially  a  voluntary  winding-up,  150. 

not  applicable  to  unresristered  Company,  188. 

commencement  of,  139.  150. 

coutributories  and  creditors  wishes  to  be  regarded,  151. 

dissolution  of  Company  after,  153. 

interest  in.    See  Interest. 

liquidator  in,  152. 

petition  for,  107,  150.     See  Petition. 

powers  of  liquidators  in,  151. 

property,  dispositions  of,  after  commencement  of  avoided,  154. 

termination  of.  in  same  way  as  voluntary  winding-up,  148. 

wishes  of  creditors  or  coutributories  to  be  regarded,  150. 

Winding-up  VoLUNTARiLr — 

to  what  Companies  applicable,  138,  139. 

not  to  unregistered  Companies,  188. 

to  Companies  registered  under  Acts  XIX.  of  1837  and  Vll.  of  1860, 

176. 
circumstances  under  which  commenced,  188. 
does  not  bar  creditor's  right  to  compulsory  order,  149. 
shareholders  cannot  obtain  compulsory   winding-up  order    unless 

resolution  for,  passed  fraudulently  or  creditor  supports.  100^  i49. 
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Winding-up  Voluntarily — continued. 

adoption  of  proceedings  in,  when  compulsory  order  made,  149. 
appointment  o<  liquidators  in,  141. 
arrangement  with  creditors  in,  144. 

appeal  Against,  145. 
arrangement  with  respect  to  powers  of  liquidator  in,  144. 
commencement  of,  106,  139. 

when  compulsory  winding-up  supersedes  voluntary,  55,  139. 
conclusion  (if,  147,  148 
consequences  of,  141. 

costs  of,  to  be  paid  in  priority  to  nil  other  claims,  148. 
damages  against  <lelinquent  directors  in,  166,  167. 
powers  of  directors  to  cease  in.  143.  • 
dissolution  of  Company  after,  148. 
distribution  of  property  in,  141. 
effect  of,  on  status  of  Company,  140. 

effect  of,  on  share  capital  of  Company  limited  by  guarantee,  143. 
fraud  alleged  in.  will  lea<l  the  Court  to  wind-up,  139. 
injunction  to  stay  action  after  commencement  of,  106. 
interest  in.     See  Intbhkst. 
notice  of  reiolution  to  wind-up  Vfduntarily,  141. 
exercise  of  powers  by  liquidators  in,  141. 
power  of  liquidators— 

to  apply  to  Court,  145. 

to  settle  list  of  contributories,  l4l. 

to  make  calls,  141,  142. 

to  accept  shares,  &c.  in  consideration  for  sale  of  Company's  pro- 
perty, 159. 

to  pay  debts  of  Company  and  adjust  rights  of  contributories* 
141,  142. 
powers  to  apply  to  Court  in,  145. 
power  to  call  general  meeting,  146. 
power  to  call  meeting  at  end  of  each  year,  146. 
removal  of  liquidators  in,  146,  147' 
sale  of  Company's  property  in,  159,  160. 
to  make  up  account  of  winding  up,  147. 
transfer  ot  shares  after  commencement  of,  140. 
supervision  order,  effect  of,  150,  See  Suprrvision  Order. 
vacancies  in  liquidators  in,  power  of  Company  to  fill.  146. 

Wishes— 

of  creditors  and  contributories,  Court  may  have  regard  to,  116,  151. 

Witness  in  Winding-up — 

summoned  under  sec.  162,  131. 
what  questions  he  must  answer,  132. 

summoned  under  sec.  162,  may  be  attended  by  counsel,  132. 
examination  of,  by  commissioners,  137. 

Writing — 

Company's  contracts  in,  60. 

Year — 

meaning  of  in  sec.  74,  69. 
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